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INTRODUCTION. 


No  period  of  English  history  is  more  important  in  the  history  of 
law  (especially  the  criminal  law),  than  the  reign  of  Charles  II.| 
with  regard  to  the  law  of  treason  this  is  particularly  the  case.  Up 
to  the  Kestoration^  the  Government  had  recourse  to  legislktiony 
whenever  it  sought  for  new  powers.  The  time  for  the  develop- 
ment of  the  law  by  legislation  had  then  passed  away ;  it  is  even 
doubtful  if  then  any  great  development  of  the  law  by  judicial  deci- 
sion was  possible.  It  is  true  that  a  special  Act  making  the  law 
of  treason  more  severe  during  Charles's  life  was  passed  soon  after 
the  Restoration^,  but  it  is  remarkable  that  prosecutions  for  treason 
under  that  Act  are  comparatively  rare.  It  was  the  old  law  of  trea* 
son,  founded  on  the  Act  of  Edward  III.  that  the  Government  used 
as  their  great  instrument  of  repression.  It  has  been  the  fashion 
for  nearly  all  modem  historians  to  speak  of  the  administration  of 
justice  between  the  Bestoration  and  the  Bevolution  in  language 
so  strong,  that  it  at  once  raises  a  suspicion  that  it  is  used  either 
for  party  purposes,  or  to  confirm  preconceived  ideas,  not  to  express 
opinions  derived  from  a  study  of  the  proceedings  of  the  courts. 
Strong  language  is  always  attractive,  especially  when  used 
against  political  opponents.  One  writer  uses  it,  he  is  cited  by 
another  as  an  authority  for  it,  and  so  abuse  passes  into  accepted 
fact.  Modem  Chief  Justices  speak  of  their  predecessors  as 
«  monsters  disguised  as  judges',"     Grave  historians  speak  of  the 

1  13  Car.  n.  c.  1,  p.  63.        «  Lord  Campbell,  Lives  of  C,  J.,  7ol.  ii.  380. 
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courts  entrusted  with  the  administration  of  the  law  as  "tribunals 
disgraced  by  the  brutal  mannei  s  and  iniquitous  partiality  of  the 
Bench  \" 

It  appears  presumptuous  to  say  anything  in  opposition  to 
what  popular  opinion  has  so  long  accepted  as  true,  yet  atten- 
tion may  be  called  to  the  fact  that  here,  as  elsewhere,  there 
are  two  sides;  that  it  is  quite  possible  not  only  to  say  much, 
but  to  prove  a  good  deal  in  defence  of  the  administration  of  the 
Criminal  Law  udder  Charles  II.,  to  shew  that  the  judges  did  not 
extend,  but  only  applied  the  law  of  treason  as  it  came  to  them 
from  their  predecessors.     It  is  a  proposition  capable  of  demon- 
stration, that  the  trials  under  Charles  II.  were  fairer,  and  the  law 
in  favour  of  the   prisoners  better  administered,   than  at  any 
previous  period  of  our  history.     Before  the  Bestoration,  a  State 
trial   was    a    formality  that    had    to    be    transacted    before    a 
prisoner  could  legally  be  put  to  death.     After  the  Restoration, 
a  State  trial  was  a  judicial  proceeding  in  which  a  prisoner  had 
a  chance  of  escaping.     This  will   be   seen  from   the  following 
figures.     In  upwards  of  300  trials  recorded  in  the  first  volume, 
including  those  under  the   Commonwealth,   there    are   not    12 
acquittals.     In  the  first  twenty  years  of  Charles  II.  out  of  some 
150  trials  there  are  some  30  acquittals.     It  is  true  that  in  the 
reports  of  these  trials  there  is  much  we  find  reason  to  blame ; 
the   behaviour  of  the  judges   to   the  prisoners,  their  ex  parte 
observations,   their  assumption   of  the  prisoners^  guilt,   all  jar 
upon  our  ideas  as  to  the  administration  of  justice.     It  is  also  true 
that  the  reports  of  the  trials  were  generally  prepared  under  the 
authority  of  the  judges,  so   it  may   well   be  that  much  that 
would  tell  for  the  prisoners  or  against  the  judges  is  omitted,  but 
after  making  every  allowance,  the  fact  remains  that  Charles  II. ^s 
judges  administered  the  law  more  fairly  than  it  had  ever  been 
previously  administered  in  England.     This  statement  is  startling. 
It  is  opposed  to  one's  preconceived  notions  to  read  of  a  Stuart  judge 
directing  a  jury  to  find  a  special  verdict  so  that  a  point  of  law 
might  be  argued  in  a  prisoner*i^  favour,  or  to  find  that  Chief 

1  Hallam,  Const.  HuU  Vol.  ii.  426. 
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Justice,  whom  a  subsequent  holder  of  the  office  with  equal 
accuracy  and  elegance  describes  as  ''all  that  is  loathsome  and 
odious  in  a  judge,  a  base  and  bloody-minded  villain  V  ^^  one 
of  the  first  judges  who  directed  a  jury  to  acquit  a  State  prisoner, 
there  not  being  sufficient  evidence  agaiust  him,  and  in  another 
case  standing  out  against  the  rest  of  the  Court  in  refusing  to 
strain  the  law  to  admit  evidence  for  the  Crown. 

In  considering  the  administration  of  the  law  during  the  reign 
of  Charles  II.  it  is  necessary  to  remember  the  state  of  the  country, 
that  the  Government  lived  in  perpetual  fear  of  rebellion.  Al- 
though the  BestoraUon  was  a  national  act,  the  loyalty  of  the  nation 
was  more  apparent  than  real.  For  the  first  time  for  many  years 
there  were  scattered  about  the  country  a  number  of  men  trained 
to  the  use  of  arms,  capable  of  leading  an  army,  convinced  of  the 
righteousness  of  their  cause,  emboldened  by  a  sense  of  the  victory 
they  had  once  won.  These  men  always  served  to  rally  the  dis- 
affected. It  was  not  for  nothing  that  stringent  regulations  were 
made  that  the  disbanded  army  should  learn  trades',  that  the 
press  was  strictly  regulated,  that  those  harsh  laws  against  Noncon- 
formists were  passed.  To  us,  regarding  these  laws  after  a  lapse 
of  two  centuries,  they  appear  pure  persecution,  as  perhaps  two 
hundred  years  hence,  peace  preservation  acts  may  appe£||;r  to  our 
descendants.  But  each  set  of  measures  was  amply  justified 'by  the 
state  of  the  country  at  the  time;  each  probably  prevenllbd  an 
armed  rebellion.  It  must  also  be  remembered  in  favour  of 
Charles's  Government,  that  they  were  unable,  like  modem  Govern- 
ments, to  play  with  sedition  and  tamper  with  treason.  Thero 
was  no  standing  army,  no  police,  no  executive  force  available  to 
put  down  a  rising.  Lord  Clarendon  could  not  flood  Yorkshire 
with  troops,  as  modem  Governments  can  flood  Ireland,  and 
allow  sedition  to  go  certain  lengths,  feeling  sure  it  can  be  stopped 
at  pleasure.  His  only  remedy  was  to  enforce  the  law.  A  sense  of 
this  weakness  made  the  Government  so  urgent  in  compelling  the 
judges  strictly  to  cany  out  the  law ;  they  were  not  stix)ng  enough 
to  be  merciful.     With  the  example  of  the  Great  Rebellion  before 

1  Lord  Campbell,  Lives  of  C.  /.,  Vol  n.  270,  271. 
« .Stat.  12,  Car.  n.  c.  16,  p.  43. 
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him,  Clarendon  was  afraid  to  make  concessions  to  sedition,  he 
regarded  the  judges  as  bound  by  their  oaths  and  their  duty  to 
administer  the  law,  untemperod  with  mercy,  for  in  the  then  state 
of  the  country  the  truest  mercy  was  the  gallows.  There  were 
plausible  reasons  for  this  course.  The  Fifth  Monarchy  disturb^ 
ance^  in  January,  1661,  might  easily  have  developed  into  a 
serious  rising.  This  was  followed  in  the  same  year  by  Jameses 
preaching*,  by  the  conspiracy  of  Tonge*  in  1662,  by  the  North 
rising  in  1663*;  all  these  shewed  that  any  relaxation  by  the 
Government  of  their  precautions  against  rebellion  would  pro- 
bably ensure  it.  This  sense  of  insecurity  influenced  the  judges. 
They  felt  the  responsibility  of  their  i>osition,  that  it  was  their 
duty  to  deal  eflectively  with  sedition,  hence  it  is  that  we  find 
political  cases  treated  with  such  severity.  Kegarded  from  this 
point  of  view,  it  ceases  to  be  a  matter  of  surprise  that  the  judges 
simimed  up  for  convictions:  it  is  rather  a  matter  of  surprise  that 
they  did  not  stretch  the  law  to  obtain  convictions. 

One  other  point  relating  to  the  first  judges  after  the  Hcstora- 
tion  is  often  lost  sight  of.  A  great  deal  of  eulogy  is  commonly 
bestowed  on  William  III.  for  having  agreed  that  after  his  death 
the  judges  should  be  independent  of  the  Court  by  the  well-known 
clause  in  the  Act  of  Settlement ^  and  on  George  III.*  for  having 
made  the  judges  independent  of  the  demise  of  the  Crown.  Modem 
writers  state  that  in  order  to  secure  '^  an  honest  court  of  justice, 
the  judges'  tenure  in  office  must  in  the  first  place  cease  to  be  pre- 
carious, and  their  integrity  be  rescued  from  the  severe  trial  of  for- 
feiting the  emoluments  upon  which  they  subsisted  ^"  They  fail  to 
mention  that  it  was  Charles  L  who  first  gave  the  judges  a  position 
independent  of  the  Crown',  that  the  patents  of  all  the  judges  who 
were  appointed  after  the  Restoration  were  not  made  out  during 
pleasure  but  during  good  behaviour,  that  this  was  continued  for 
the  first  fifteen  or  sixteen  yeara  of  Charles  XL's  reign,  when  for 
some  reason  resort  was  had  to  the  old  practice  of  appointing 
judges  during  pleasure  only      In  the  latter  years  of  Charles  II. 

1  P.  304.  «  P.  307.  »  P.  348.  *  P.  383. 

«  12  and  13  Will.  m.  c.  2,  sec.  3.  •I  Geo.  m.  c.  23. 
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and  in  the  four  years  of  James  XL  instances  of  the  removal  of  the 
judges  for  judicial  independence  are  too  frequent.  But  William 
is  entitled  to.  but  little  praise  for  the  reform  in  the  position  of 
the  judges,  as  he  refused  the  royal  assent  to  a  bill  to  make  them 
independent  of  the  Court. 

On  the  Kestoration  it  became  necessary  to  appoint  new  judges 
in  all  the  courts.  On  the  31st  May,  1660,  two  days  after  the 
Kestoraticm,  four  puisne  judges  were  appointed,  two  in  the  King's 
Bench  (Malet  and  Twisden)  and  two  in  the  Common  Pleas 
(Foster  and  Hyde).  On  the  1st  June  Sir  Orlando  Bridgeman 
was  made  Lord  Chief  Barun  of  the  Exchequer,  and  between 
this  and  the  long  vacation  two  Barons  were  appointed  in  the  Ex- 
chequer (Atkyns  and  Tumor)  and  another  puisne  judge  (Tyrrell) 
in  the  Common  Pleas,  these  eight  judges  formed  the  whole 
judicial  Bench  when  the  first  State  trial,  that  of  the  Begicides, 
took  place.  All  the  judges  were  included  in  the  commission  for 
that  trial,  the  Lord  Chief  Baron  presided,  and  is  the  person  mainly 
responsible  for  its  conduct.  The  judges  met  before  the  trial  and 
laid  down  13  propositions  as  to  the  case\  The  legality  of  some 
of  them  seems  questionable.  Such  as  the  3rd,  allowing,  the 
counsel  for  the  Crown  to  appear  before  the  grand  jury;  the  5th, 
that  overt  acts  might  be  given  in  evidence  that  were  not  men- 
tioned in  the  indictment,  a  proposition  which  if  good  law  opened 
the  door  to  great  abuse ;  the  6th,  that  each  overt  act  need  not  be 
proved  by  two  witnesses  but  that  separate  overt  acts  of  the  same 
kind  of  treason  may  be  proved  by  distinct  witnesses,  a  provision 
which  was  after  the  Revolution  declared  to  be  good  law  by 
statute'.  The  7th,  that  jurors  who  have  convicted  persons  on  the 
same  indictment  cannot  be  challenged,  seems  harsh,  as  the  jurors 
having  already  made  up  their  minds  on  the  evidence  could  not  give 
an  indifferent  verdict;  but  it  would  seem  to  be  good  law,  and  is 
even  law  at  the  present  day.  The  Lord  Chief  Baron's  charge  to 
the  grand  jury  contains  some  propositions  that  strike  us  as  very 
questionable;  such  as,  that  no  body  in  the  State  has  any  coercive 
power  over  the  King,  but  which  was  probably  then,  if  we  regard 

1  P.  103.  >  7  and  8  Will.  HI.  o.  S,  sec.  4« 
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the  Statute  12  Car.  II.  c.  30,  looked  on  as  good  law;  that  the 
subjecta'  liberties  are  concessions  from  the  King,  a  view  that  the 
High  Tory  party  of  that  daj  strenuously  maintained.  Bridgeman 
admitted  that  the  King  although  he  could  do  no  wrong  could 
only  act  iu  accordance  with  the  law,  and  his  statement  of  the 
limits  of  the  maxim  'The  King  can  do  no  wrong'  might  have 
come  from  a  modem  lawyer.  The  Chief  Baron  also  insisted  that 
no  authority  could  justify  a  treasonable  act,  a  point  which  the 
Court  on  these  trials  affirmed  over  and  over  again,  and  which  would 
probably  be  affirmed  at  this  day.  His  definition  of  levying  war, 
taking  up  arms  on  any  public  pretence,  came  well  within  the  rule 
in  Lord  Essex's  case^  On  these  trials  the  Court  adhered  firmly 
to  ihe  propositions  laid  down  by  the  Judges,  and  although  the 
prisoners  tried  in  various  ways  to  question  the  rule  that  no 
authority  could  justify  treason,  the  Court  refused  to  hear  them. 
In  all  the  cases  the  facts  were  hardly  in  dispute,  so  it  was  im- 
possible for  any  of  the  Begicides  to  be  acquitted  in  any  court 
The  questions  arising  out  of  their  trials  as  to  how  far  they  were 
fairly  treated,  having  regard  to  Charles's  promises,  how  far  it  was 
right  to  put  them  to  death,  were  not  legal  but  political.  The 
only  question  the  Court  had  to  decide  was,  Did  they  or  did 
they  not  take  part  in  the  execution  of  Charles  I. )  and  even  the 
prisoners  themselves  did  Jiot  deny  this  fact,  in  law  there  could  be 
no  justification  of  it. 

Before  the  next  State  trial  Mr  Justice  Foster  was  appointed 
Lord  Chief  Justice  of  England.  He  had  been  one  of  the  judges 
under  Charles  I.,  and  had  been  removed  by  the  Long  Parliament. 
Lord  Campbell  says  he  earned  his  appointment  as  Chief  Justice 
by  his  zeal  on  the  trials  of  the  Regicides';  one  of  the  numerous 
assertions  of  Lord  Campbell  not  borne  out  by  the  facts :  he  seems 
to  have  taken  very  little  part  in  these  trials,  he  is  only  reported  as 
interfering  twice;  once  in  Carew's  case',  when  the  prisoner 
wanted  to  refer  to  the  Grand  Remonstrance  he  rebuked  him; 
once  in  Axtell's  case^  when  he  told  the  prisoner  firat  to  answer 
the  fact  and  then  say  what  he  had  to  say  in  excuse. 

1  Vol.  I.  p.  287*  3  li^gg  fjf  c,  /.,  II.  138, 
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The  Km^a  Bench  as  then  constituted  consisted  of  Foster  as 
Chief  Justice,  Malet,  Twisden  and  Wjndham  as  puietne  judges. 
The  first  of  the  State  trials  in  which  Foster  was  concerned  was  the 
Fifth  Monarchy  rebellion^;  twenty  prisoners  who  had  been  taken 
in  arms  resisting  the  guards  w^re  tried  before  the  Chief  Justice  at 
the  Old  Bailey.  It  was  proved  that  all  the  prisoners  had  beeu 
taken  with  arms  in  their  hands ;  they  had  really  no  defence,  as 
they  admitted  the  fact  Foster  told  the  jury  that  an  unauthorized 
appearing  in  arms  and  making  war  was  treason,  a  proposition  no 
lawyer  at  any  time  would  venture  to  dispute ;  but  he  added  that 
even  in  this  case  there  must  be  two  witnesses  or  the  piisoner's 
confession.  The  result  of  his  charge  was  that  four  of  the  prisoners 
escaped.  James',  the  next  of  the  Fifth  Monarchy  men,  was  tried 
by  the  full  Court  of  Kiug*s  Bench.  He  was  indicted  under  the 
13  Car.  IL  a  1',  the  only  question  was.  Did  he  use  the  words 
alleged  to  have  been  used  in  his  sermon  1  if  so  he  was  clearly 
guilty  of  treason.  It  was  a  question  not  of  law  but  of  fact,  of 
which'  the  jury  were  the  sole  judges.  Foster  throughout  the  case 
shewed  a  strong  feeling  against  the  prisoner  and  summed  up 
for  a  conviction ;  but  although  some  of  his  remarks  appear  to  us 
in  very  bad  taste  it  cannot  be  said  that  James  was  illegally 
convicted. 

The  prosecution  of  Yane  and  Lambert*  was  the  next  case  that 
came  before  Foster.  A  case  that  writers  speak  of  as  one  of  the 
worst  acts  of  Charles's  reign.  Here  again  the  questions  as  to  Vane's 
execution  and  Vane's  trial  are  never  as  they  should  be  kept  apart 
Vane  and  Lambert  were  excepted  by  name  from  the  Act  of  In- 
demnity'^  a]id  were  therefore  liable  in  law  to  prosecution  for 
treason.  Paiiiament  did  not  ask  they  should  not  be  tried ^,  for 
they  seem  in  their  petition  to  have  contemplated  their  trial ;  all 
they  asked,  all  Charles  agreed  to,  was  that  if  attainted  execution  as 
to  their  lives  might  be  remitted.  There  can  be  liltle  doubt  that 
in  accordance  with  the  ideas  then  prevailing,  acts  that  tended  to 
deprive  the  King  of  his  royal  state  and  dignity  were  treason,  and 

1  P.  804.  »  P.  807.  »  P.  63.  *  P.  312. 

A  12  Car.  n.  0. 11,  seos.  84  and  42,  pp.  33  and  85. 
«  See  Petitipn,  p.  312. 
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this  Yane  seems  to  have  admitted,  for  his  objection  to  the  indictment 
was  not  that  acts  done  to  keep  the  King  from  his  throne  do  not 
amount  in  law  to  treason,  but  that  the  acts  charged  against  him 
did  not  amount  to  It.  He  also  insisted  that  he  acted  under  the 
authority  of  Parliament;  and  the  judges  here  as  in  the  Regicides' 
ease  held  that  no  authority  of  Parliament  could  justify  treason^ 
With  the  exception  of  the  point  of  law  that  the  word  "  King"  in  the 
Statute  25  Edward  III.  means  a  de  facto  not  a  de  jure  King,  Yane's 
defence  was  not  as  to  the  law  but  as  to  the  facts.  The  question  as  to 
whether  Charles  I.'s  death  terminated  the  Long  Parliament  was 
dealt  with  at  some  length,  but  it  was  really  immaterial,  for  if  the 
order  of  Parliament  could  not,  as  the  judges  held,  justify  treason, 
it  was  idle  to  argue  if  there  was  or  was  not  a  Parliament.  A  more 
important  question  arose  on  Yane  being  brought  up  to  be  sentenced, 
Did  a  bill  of  exceptions  lie  in  a  criminal  case  1  The  Court  held  it 
did  not,  but  it  is  hard  to  see  why,  for  the  words  of  the  Statute  of 
Westminster,  2nd',  are  quite  wide  enough  to  include  a  criminal 
case.  By  the  rejection  of  the  bill  of  exceptions,  the  points  raised 
in  it,  which  are  often  spoken  of  as  the  points  decided  in  Yane*s 
case,  did  not  come  before  the  Court. 

Yane's  case  is  one  of  those  which  have  been  usually  considered 
so  bad,  that  nothing  can  be  said  in  its  favour;  all  the  points 
raised  in  the  case  are  of  a  very  doubtful  nature,  so  doubtful 
that  it  is  difficult  even  now  to  form  an  opinion  on  them.  The 
question  of  Yane's  execution  is  wholly  different  from  his  trial,  and 
though  he  may  have  been  legally  guilty  of  treason  it  was  under 
the  circumstances  unfair  to  put  him  to  death.  Lord  Campbell  says 
that  Chief  Justice  Foster  was  the  great  means  of  his  being  put  to 
death ;  but  even  if  so,  the  acts  of  a  judge  out  of  Court  and  in  Court 
are  two  very  different  matters,  and  all  that  it  is  necessary  to  urge 
is  that  whatever  may  be  our  judgment  on  Yane's  execution,  his 
trial  is  not  fairly  open  to  the  usual  reproach  of  being  illegal. 

The  next  State  trial  that  Foster  is  reported  to  have  tried  was 
that  of  Tonge  and  his  associates  for  treason'.  It  is  often  said 
this  was  a  plot  got  up  by  Lord  Clarendon  for  party  purposes^  but 

1  P.  322.  «  13  Edward  I.  o.  31.  »  P.  348. 
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it  would  seem  that  there  was  real  danger.  An  attempt  of  the 
Nonconformists  to  form  a  league  uniting  all  sectaries  against  the 
Government^  and  to .  cany  out  their  object  by  the  aid  of  the  dis- 
banded army,  was  exceptionally  dangerous  Clarendon  was  afraid 
to  allow  it  to  develop  to  its  fall  extent,  perhaps  for  his  own  justi* 
fication  he  did  not  let  it  go  far  enough ;  he  struck  shai'p  and  quick, 
and  prevented  its  going  further :  the  result  was  the  arrest  of  all 
the  conspirators.  Of  the  guilt  of  their  design  there  was  no 
doubt ;  the  only  question  was,  had  they  passed  the  line  dividing 
sedition  from  treason  ?  The  evidence  against  the  prisoners  though 
the  evidence  of  accomplices,  if  credible,  was  quite  sufficient  to 
jlistify  a  conviction.  It  is  at  all  times  dangerous  to  trust  to  the 
evidence  of  men  who  earn  their  pardon  by  their  testimony. 
Foster  did  not  point  this  out  to  the  jury.  His  summing  up,  or 
rather  his  direction  to  convict,  for  that  is  what  his  summing  up 
amounts  to,  was  very  short.  That  the  prisoners  were  guilty  of 
the  acts  charged  seems  tolerably  clear.  The  doubt  was,  were  those 
acts,  technically  speaking,  properly  proved )  At  the  present  day 
it  probably  would  be  held  they  were  not,  and  Biggs's  testimony 
would  be  excluded*  Tonge's  case  is  one  of  the  earliest  in  our 
history  where  the  question  of  the  admissibility  of  a  witness  for 
the  Crown  was  fully  argued,  and  a  rule  laid  down,  that  prevailed 
till  the  present  reign  ^,  that  an  interested  witness  is  an  incapable 
witness.  None  of  the  legal  historians  of  Charles  II.'s  reign, 
although  they  point  out  all  that  can  be  found  against  the  judges, 
ever  allude  to  this,  which  was  a  gain  to  the  subject. 

Foster  was  succeeded  in  the  Chief  Justiceship  by  Sir  Bobert 
Hyde,  a  puisne  judge  of  the  Common  Pleas.  Kelyng  had  a  few 
months  before  succeeded  Malet  as  a  puisne  judge  of  the  King*s 
Bench.  A  remnant  of  Tonge*s  conspiracy  was  said  to  have  sur- 
vived in  Yorkshire,  and  some  disturbances  taking  place  there, 
which  Kelyng  has  designated  the  *'  North  Bising ',"  a  special  com- 
mission consisting  of  Kelyng,  Archer,  who  had  succeeded  Hyde 
in  the  Common  Pleas,  and  Mr  Baron  Tumor,  went  to  Tork  to 
try  the  prisoners.     Before  they  went,  a  meeting  of  the  judges, 

^  6  and  7  Vict,  a  85. .  «  P.  383. 
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ihe  three  who  were  going  on  the  special  commission  with  the 
Chief  Justice  and  Chief  Baron,  was  held  to  consider  what  in 
law  amounted  to  the  treason  of  levying  war.  '  Their  first  resolu- 
tion was  one  that  later,  in  Charles's  reign,  had  an  imp(»rtant 
application;  if  several  conspire  to  levy  war,  and  some  actually 
rise,  it  is  treason  in  all ;  that  while  consulting  to  levy  war  is  not 
treason,  yet  on  an  indictment  to  compass  the  King's  death,  a 
consult  to  levy  war  may  be  proved  as  an  overt  act,  a  fortiori, 
an  actual  levying  war.  These  resolutions  gave  the  judges  a 
tremendous  power,  as  they  entirely  destroyed  the  theory  that  a 
consult  to  levy  war  is  not  treason.  Although  expressly  opposed 
to  the  authority  of  Lord  Coke\  and  a  most  extraordinary 
extension  of  the  Act  of  Edward  III.,  it  cannot  be  said  they 
are  not  supported  by  authority.  They  are  the  result,  the  evil 
result,  of  the  decisions  of  the  Tudor  judges,  stated  perhaps  in  this 
form  for  the  first  time',  but  before  laid  down  in  efi^ct  over  and 
over  again.  When  once  it  was  admitted  that  the  King  did  not 
mean  the  person,  but  the  State,  all  these  constructions  of  law 
became  logical  deductions  from  it.  Successive  judges  had  laid 
down  the  point  so  clearly,  that  it  was  then,  as  it  is  now,  part  of 
our  law;  when  once  it  became  an  axiom,  the  limits  of  the 
development  of  the  law  of  treason,  like  the  old  limits  of  equity, 
varied  only  with  the  length  of  the  Chief  Justice's  foot.  The 
prisoners  tried  by  the  Special  Commission  seem  not  to  have  met 
with  very  harsh  measure,  as  out  of  eighteen  prisoners,  on  one 
ground  or  the  other,  eight  escaped. 

Lord  Chief  Justice  Hyde  was  the  judge  who  presided  at  the 
trial  of  Twyn  for  treason,  and  three  others  for  libel  for  publishing 
seditious  books'.  Twyn  was  tried  under  the  Act  13  Car.  IL  c.  l\ 
which  made  printing  any  book  that  tended  to  stir  up  disaffection 
treason.  The  book  certainly  did  this,  as  it  asserted  that  a  revolt 
against  a  tyrannical  government  was  desirable,  inferring  the 
-Government  was  tyrannical     Lord  Campbell  admits  the  book 

1  8  Inst.  14. 

^  Hallam  says  the  proportion  was  -here  laid  down  for  the  first  time. 
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waa  libellous  ^  As  the  law  then  stood  it  wa^  for  the  Court  to 
say  if  it  was  or  not.  Hyde  in  summing  up  told  the  jury  as 
matter  of  law  it  was  treason.  He  went  however  further,  not 
content  with  resting  the  cafte  on  the  Act  of  Charles  alone,  said  it 
was  treason  under  the  Act  of  Edward  III.,  a  much  more  doubtful 
proposition,  but  one  in  support  of  which  some  authority  could  be 
found.  He  left  it  to  the  jury  simply,  Did  the  prisoners  publish 
the  book?  of  that  there  could  be  no  doubt.  Except  declaring  it 
treason  under  the  Act  of  Edward  III.  there  is  little  that  can  be 
objected  to  in  the  law  of  this  case.  In  the  same  way  Hyde  left 
it  to  the  jury,  Lord  Mansfield  would  a  century  later  have  left  it 
to  the  jury,  aud  the  result,  so  far  as  the  trial  was  concerned^ 
would  probably  have  been  the  same. 

The  other  three  prisoners  were  tried  for  libel  for  publishing 
the  last  dying  speeches  of  the  regicides.  It  was  not|  as  said  by 
Lord  Campbell,  <'a  simple  and  true  account  of  the  trial  of  the 
regicides  with  their  speeches  and  prayers'."  It  was  or  purported 
to  be  an  account  of  their  speeches  at  the  scaffold,  where  a  greater 
license  was  accorded  them  than  would  have  beea  at  their  trials. 
The  effect  of  the  book  was  to  represent  the  regicides  as  martyrs 
for  liberty,  the  Government  as  oppressors  of  liberty.  Even  uoder 
the  rule  that  has  only  been  established  in  very  recent  days,  that 
a  fair  report  of  the  whole  of  any  tariaJ,  or  speeches  at  a  public 
meeting,  is  not  libellous,  but  that  a  garbled  or  partial  report  is, 
they  would  have  been  guilty',  Hyde's  ruling  to  the  jury  was 
more  liberal  than  might  have  been  expected.  He  laid  down  in 
almost  identical  terms  with  what  Lord  Mansfield  laid  down  a 
century  later,  what  were  the  rights  of  printers.     Hyde  says* : 

**I  have  a  calling.  I  may  justify  using  it  so  long  as  I  use  it 
lawfully,  but  that  does  not  justify  me  in  all  manner  of  wickedness 

against  the  King  and  State If  a  printer  print  seditious 

and  factious  books  it  is.no  part  of  his  callipg  to  poison  the 
King's  people.  Though  printing  of  a  book  be  lawful,  he  must 
do  it  as  the  law  appoints,  not  incite  the  people  to  Action. 
Writing  letters  is  lawful,  but  if  I  write  treasonable  letters  I 

1  Lives  of  C,  J,  u.»  J45.  •  Lives  0/  C,  cT.,  n.  146. 
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shall  be  punished.     A  printer  is  a  public  agent;  he  must  do  what 
he  is  able  to  answer,  or  he  must  take  what  follows," 

Lord  Mansfield  says : 

*'The  liberty  of  the  press  consists  in  printing  without  any  pre- 
vious license  subject  to  the  consequence  of  the  law\" 

Lord  Campbell,  speaking  of  the  sentence,  says,  the  defendants 
were  imprisoned  ybr  life.  The  sentence  was,  after  fine  and  pillory 
to  remain  prisoners  during  the  King's  pleasure,  "  cmd  when  you 
are  discharged  to  find  security."  In  this  case  we  first  meet  with 
a  kind  of  evidence  the  use  of  which  was  in  a  subsequent  case 
strongly  commented  upon,  namely  comparison  of  printing  with 
the  type,  Hyde  admitted  it.  He  laid  down  a  rule  that  has 
since  become  part  of  our  law,  that  only  a  person  who  has  seen 
another  write  can  give  evidence  as  to  such  person's  handwriting. 
So  far  as  the  Lord  Chief  Justice  Hyde  is  concerned,  these  are 
the  only  cases  he  tried  for  treason  reported  in  the  State  Trials^ 
after  a  careful  perusal  of  them  they  seem  hardly  to  merit  the 
censure  that  they  are  "  discreditable  to  him." 

Hyde  was  succeeded  in  1665  by  Kelyng,  one  of  the  puisne 
judges  of  the  King's  Bench,  whose  place  was  given  to  Morton. 
Kelyng  was  Chief  Justice  for  four  years,  till  February,  1669,  and 
during  that  time  the  only  case  reported  in  the  State  Trials  as  tried 
by  him  is  the  celebrated  one  of  Messenger,  one  of  the  leadiog  cases 
on  the  law  of  the  treason  of  levying  war.  A  mob  assembled,  and 
with  a  design  of  promoting  morality  by  suppressing  immoral 
houses,  began  to  demolish  some  of  them.  On  the  rioters  refusing 
to  disperse  the  King's  guards  were  ordered  to  disperse  them,  the 
mob  resisted  the  guards.  Fifteen  prisoners  were  taken  in  the  act, 
of  their  complicity  in  the  disturbance  there  was  no  doubt;  the 
only  question  was,  what  in  law  were  they  guilty  of?  Under  the 
authority  of  Lord  Essex's  case'  and  Bensted's  case'  they  were 
guilty  of  treason.  They  were  tried  before  four  judges.  Chief 
Justice  Kelyng,  Atkyns,  Tumor  and  Baynsford,  no  exception  can 
be  taken  to  their  trial  nor  to  the  law  laid  down.  It  may  have 
been  a  harsh  law  but  it  was  then,  it  is  now,  the  law  of  England. 

1  Dean  of  St  Asaph's  case,  ^  Vol;  i.  p.  287. 
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Six  of  the  prisoners  were  acquitted,  and  by  the  direction  of  the 
Court,  a  special  verdict  was  found  against  the  rest.  All  the 
judges  assembled  to  discuss  the  special  verdict,  all  but  Chief 
Baron  Hale  agreed  that  on  the  authorities  the  facts  found 
amounted  in  law  to  treason,  and  the  argument  on  the  Statute 
I  Mary  c.  12  on  which  Hale  relied  did  not  apply,  as  it  was  over- 
ruled by  the  subsequent  cases.  On  the  special  facts  in  each  case 
the  judges  were  divided;  as  to  two  of  the  prisoners,  five  of  them 
held  the  facts  proved  did  not  bring  the  prisoners  within  the  rule. 
As  to  two  others,  all  the  judges  agreed  that  they  were  not  guilty 
of  treason  on  the  facts  of  the  case.  The  two  as  to  whom  the  judges 
differed  were  pardoned.  Whatever  opinion  may  be  taken  of  the 
law  in  Messenger's  case^,  it  can  hardly  be  said  that  the  prisoners 
were  illegally  or  unfairly  treated;  it  is  impossible  for  twelve 
lawyers  always  to  be  unanimous,  it  is  hard  because  they  are  not 
they  iftliould  be  subjected  to  unmeasured  abuse,  yet  Lord  Campbell 
thus  speaks  of  the  case: 

''Such  a  proceeding  had  not  the  palliation  that  it  ruined 
a  personal  enemy  or  crufihed  a  rival  pai-ty  in  the  State  or  brought 
great  forfeitures  into  the  Exchequer,  it  waa  a  mere  £mtastic  trick 
played  before  high  heaven  to  make  the  angels  weep'."  A  century 
and  a  half  later  a  modem  Attorney-General  conducted  a  prosecu- 
tion for  treason ;  he  laid  down  in  the  broadest  terms  that  a  rising 
with  a  general  object,  whatever  that  general  object  might  be,  was 
treason,  combating  at  great  length  and  with  great  skill  the 
defence  of  the  prisoners,  that  their  rising  being  for  a  special  not  a 
general  object,  was  felony,  not  treason'.  In  support  of  his  argu- 
ment he  relied  on  a  long  series  of  authorities,  including  Messenger's 
case:  that  Attorney-General  was  Sir  John,  afterwards  Lord 
Campbell ! 

This  is  the  only  case  in  the  StcUe  Trials  reported  during  the 
time  Kelyng  was  Chief  Justice.  Lord  Caknpbell  observes  ^  diat  he 
compiled  a  folio  volume  of  decisions  in  criminal  cases  which  are  of 
'no  value  whatever  except  to  make  us  laugh  at  some  of  the  silly 
egotisms  with  which  they  abound  V*'  &  statement  equally  untrue  as 

^  P.  428.  «  Lives  of  C.  J„  ii.  163. 
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the  reht  of  Lord  Campbell's  assertions  about  Kelyng.  His  reports 
are  at  least  as  valuable  as  that  series  of  msi  priua  reports,  the 
great  example  of  successful  touting,  in  which  the  reporter  intro- 
duced the  system  of  reporting  the  names  of  the  attorneys  in  the 
different  cases. 

Kelyng  was  succeeded  as  Chief  Justice  by  the  Lord  Chief  Baron, 
Sir  Matthew  Hale.  Unfortunately  no  report  of  any  State,  prosecu- 
tion before  him  is  contained  in  the  Stale  Trials,  A  case  however 
on  the  treason  of  levying  war  came  before  the  Court  when  he 
was  Chief  Justice  ^  here  the  law  laid  down  in  Messenger's  case 
fieema  to  have  been  confirmed  by  all  the  judges,  although  they 
difiered  in  the  application  of  the  *law  to  the  particular  case  as  to 
whether  there  was  a  sufficient  generality  in  the  design  to  make  it 
•treason. 

Hale's  successor  was  Sir  Bichard  Kaynsford,  another  puisne 
judge  of  the  King's  Benqh.  He  filled  the  office  for  two  years, 
the  only  great  case  that  came  before  the:  Court  in  his  time  was 
that  of  Lord  Shaftesbury,  whether  he  could  be  admitted  to  bail 
when  committed  by  the  House  of  Lords.  The  power  of  dis' 
missing  judges  at  the  pleasure  of  the  Court  was  revived  in 
the  case  of  Raynsford.  It  is  usually  said  that  the  dismissal 
of  Baynsford  was  in  order  to  have  a  judge  of  a  different  type  to 
try  the  cases  connected  with  the  Plot.  This  is  hardly  borne 
out  by  the  dates.  Baynsford  was  I'emoved  Tiinity  Term  (31st 
May)  1678.  The  Popish  Plot  was  not  invented  by  Gates  until 
j^ovember  1678.  Mr  Foss  suggests  "that  it  is  far  from  im- 
probable that  Baynsford's  own  feelings  of  decay  prompted  his 
retirement)  for  he  did  not  survive  it  much  above  eight  months'." 
Whatever  may  have  been  the  cause,  it  was  not  to  get  rid  of  him 
because  he  would  not  do  the  work  required,  nor  to  give  his  place 
to  a  man  on  whose  vigour  and  subserviency  reliance  could  be 
placed  to  counteract  the  apprehended  machinations  of  Shaftes- 
bury. 

Baynsford's  successor  was  Sir  William  Scroggs.  The  Court  of 
King's  Bench  as  constituted  at  the  end  of  the  vacation  of  1678 

^  WesYers'  case,  p.  453.  *  Judges  of  England,  p.  545. 
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consisted  of  Chief  Justice  Scroggs,  Pemb^rton,  Dolben  and  Joaes. 
Scroggs  had  by  Danby's  influence  been  appointed,  in  1676,  a  puisne 
Judge  of  the  Common  Pleas ;  little  if  anything  appears  either  in 
Iiis  favour  or  disfavour  while  he  held  that  office;  Lord  Campbell 
says  he  set  to  work  to  undermine  Raynsford,  but  gives  no  autho- 
rity for  his  statement.  It  is  from  Scroggs's  conduct  as  Lord  Chief 
Justice  that  he  became  celebrated ;  by  his  behaviour  during  the 
tliree  years  he  filled  that  office  he  has  earned  an  unenviable  noto- 
riety. All  writers  have  united  in  making  him  the  scapegoat,  and 
heaping  abuse  on  his  memory.  Lord  Campbell  after  various  re- 
finements of  abuse  says  of  him,  "As  long  as  our  history  is  studied 
or  our  language  spoken  or  read,  he  (Scroggs)  will  call  up  the 
image  of  a  base  and  bloody-minded  villain  \"  Macaulay  speaks  of 
iiim  as  "corrupt,  cruel  and  timid."  Hallam  calls  him  "  infamously 
partial  against  the  prisoner." 

After  the  universal  testimony  against  Scrgggs  it  requires  some 
boldness  to  say  anything  in  his  favour;  but  this  should  be  borne 
in  mind,  that  his  private  life,  liis  moral  conduct,  his  politics 
have  nothing  to  do  with  his  behaviour  as  a  judge :  admitting 
them  to  be  as  bad  as  his  worst  detractors  allege,  they  ought  not 
to  influence  our  opinion  of  him  as  a  lawyer.  In  our  own  day 
we  have  seen  great  judges  whose  private  lives  would  not  bear 
the  closest  inspection,  whose  morality  was  not  of  tl^e  Gospel 
standard,  whose  politics  were  open  to  comment ;  even  the  great 
biographer  of  the  Chief  Justices  himself  has  been  suspected  of  not 
being  wholly  free  from  the  vice  of  jobbery. 

Confining  attention  exclusively  to  Scroggs  as  a  judge,  does  he 
merit  the  unqualified  censure  pronounced  on  him  ?  His  judicial 
career  was  mainly  taken  up  with  trying  prisoners  for  the  Popish 
Plot,  and  it  is  on  his  conduct  on  these  trials  that  his  condemna- 
tion mainly  rests.  It  must  be  premised  he  was  always  unfeeling, 
often  brutal  in  his  behaviour  and  remarks  to  prisoners,  that  he 
was  a  strong  Protestant,  and  never  lost  an  opportunity  of  reviling 
Catholics  or  their  religion.  In  neither  of  these  points  is  Scroggs 
an  exceptional  judge.     Greater  judges  than  Scroggs  have  used 

1  Lives  of  C.  J.,  n.  271. 
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language  to  prisoners  that  was  not  only  unfeeling  but  often  worse. 
Greater  judges  than  Scroggs  have  used  the  Bench  as  a  place  from 
which  to  expound  their  political  an'd  religious  views.  The  real 
question  is,  Did  he  administer  bad  law  ?  Were  the  prisoner's  by 
his  means  unfairly  tried  or  illegally  convicted  ? 

To  answer  the  question  it  is  necessary  to  examine  the  trials  for 
the  Plot.    The  first  prisoner  tried  was  Stayley  \    He  was  indicted 
under  the  Act  of  Charles  II.'  for  treason,  if  he  used  the  words  it 
was  alleged  he  used,  he  was  clearly  guilty.    It  was  a  question  of 
fact,  nothing  more.     Scroggs  cross-examined  the  witness  Carstairs 
in  favour  of  the  prisoner  at  some  length,  and  also  the  witness  South- 
erland.     Scroggs  addressed  observations  to  the  prisoner  which  a 
modern  judge  would  not  have  done.     He  asked   Stayley  when 
making  his  defence,  on  one  or  two   matters  which  might   have 
been  intended  to  direct  his  defence,  as  they  were  all  most  important 
points.     It  is  true,  on  Stayley  trying  to  explain  away  the  words 
he  was  alleged  to  have  used,  Scroggs  asked  him  what  Jesuit  taught 
him  that  trick,  and  on  one  of  the   prisoner's   witnesses  saying 
lie  had  often  heard  the  prisoner  speak  loyally,  Scroggs  observed, 
that  was  when  he  spoke  to  a  Protestant.    In  summing  up,  Scroggs 
told  the  jury,  "  In  the  case  of  a  man's  life  I  would  not  have  any 
compliance  with  the  rumours  and  disorders  of  the  time  should 
be  evidence  against  him,  but  would  have  a  verdict  depend  upon 
the  witnesses  who  swear  the  fact  downright  upon  him®."    He  then 
went  off  into  a  long  tirade  against  the  Catholics,  which  was  pro- 
bably intended,  and  certainly  did  influence  the  jury  against  the 
prisoner.     On   the  whole  it  is   hard  to  say  that  any  illegality- 
was  committed  on  Stayley's  trial.     The  sole  question  was,  Did  he 
speak  the  words  alleged  ?  a  question  which  was  for  the  jury,  and 
the  jury  alone  to  say.      After  reading  the   evidence   and   the 
prisoner's  admissions,  it  is,  so  far  as  any  one  can  predict  what 
the  verdict  of  a  jury  will  be,  the  verdict  that  would  have  been 
arrived  at  by  a  jury  at  the  present  day.     Yet  Lord  Campbell 
speaks  of  it  as  the  murder  of  Stayley*!     Scroggs's  observations  in 
passing  sentence  were  in  the  worst  possible  taste,  but  he  is  not  the 

^  P.  465.  »  13  Car.  II.  c.  1,  p.  63. 
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only  judge  whose   remarks  in  sentencing  a  prisoner  to  die  are 
not  felicitous. 

The  next  case  was  that  of  Coleman  ^  who  was  tried  at  the  bar 
of  the  King's  Bench  for  treason.     It  was  the  first  case  in  which 
the  professional  informers,  Gates  and  Bedloe,  gave  evidence.     At 
the  conclusion  of  the  Attorney- General's  speech  a  conversation 
•  took  place  between   Scroggs   and   Coleman,     Coleman,  like  all 
prisoners,  asked  for  counsel.    He  said  he  denied  the  conclusion,  but 
the  premises  were  too  strong  and  too  artificial.     Scroggs  told  him 
the  onus  of  proof  was  on  the  Crown,  they  had  to  make  out  the 
intrigue,  and  if  they  did  it  would  be  vain  to  deny  the  conclusion. 
This  conversation,  which  was  most  irregular,  concluded  by  Scroggs 
telling  Coleman  he  did  not  believe  that  he  had  spoken  the  whole 
truth,  though  he  might  have  spoken  the  truth.     Before  Gates  was 
sworn  Scroggs  gave  him  a  solemn  caution  to  speak  the  truth.    No 
objection  can  be  made  to  Scroggs's  questions  to  Gates ;  he  seems 
to  have  desired  to  have  the  whole  story  told.     Some  of  his  ques- 
tions told  in  favour  of  the  prisoner,  others  thxew  doubt  on  Gates's 
testimony.    The  worst  thing  that  took  place  was  allowing  Gates  to 
say  he  could  give  other  evidence  but  would  not  because  of  other 
things  "  which  are  not  fit  to  be  known  as  yet'."     As  to  Bedloe, 
Scroggs  told  him  he  might  use  his  notes  to  refresh  his  memory, 
but  his  evidence  was  not  to  be  an  echo  of  his  notes,  a  state- 
ment a  judge  would  now  make.     Far   from  always  taking  the 
part  of  the  informers,  Scroggs  seemed  to  have  considered  Gates 
was  broken  down  in  cross-examination,  and  had  the  case  rested 
on  the  evidence  of   Gate-s   and   Bedloe   alone   it  is  more  than 
likely  that  Coleman  would  have  been  acquitted;   but  unfoii;u- 
nately  for  him  there  were  his  letters,  and  in  addition  to  his  letters, 
the  fact  of  his  having  destroyed  a  large  number  of  papers.     To 
this  there  was  practically  no  defence,  no  explanation  of  why  the 
letters  were  destroyed.     Coleman  said,  and  called  a  witness  to 
prove  he  was  in  Warwickshire  when  Gates  alleged  he  was  in  Lon- 
don, but  that  did  not  touch  the  letters.     Scroggs  left  the  case 
to  the  jury  wholly  on  the  letters  which  Coleman  admitted  he 
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wrote,  did  they  mean  what  the  Crown  alleged,  or  not  1  As  in 
Stayley's  case,  Scroggs  spoke  strongly  against  the  Catholics,  but 
he  left  out  all  Oates's  lies  and  Bedloe's  romances,  and  went  on 
the  letters  alone,  this  cannot  be  said  to  have  been  either  illegal  or 
'unfair.  Scroggs  summed  up  for  a  conviction,  but  a  conviction 
from  the  letters  only.  Hallam,  who  cannot  admit  anything  that 
Scroggs  did  was  right,  says :  "  His  summing  up  in  reference  to  the  • 
famous  passages  in  the  letters  is  not  deficient  in  acuteness,  in  fact, 
this  not  only  convicted  Coleman  but  raised  a  general  conviction  of 
the  truth  of  a  plot^"  The  unfairness  in  the  case  was  that  of  Mr 
Justice  Jones,  who,  after  Scroggs  had  finished  his  summing  up 
observed,  "You  must  find  the  prisoner  guilty  or  bring  in  two 
persons  perjured',"  a  very  different  view  of  the  case  from  that  taken 
by  Scroggs. 

The  next  batch  of  prisoners  were  tried  at  the  Old  Bailey: 
Ireland,  Grove,  Pickering,  Whitebread  and  Eenwick^  Here  again 
Gates  repeated  his  story ;  on  some  parts  of  which  he  was  strongly 
cross-examined  by  Scroggs.  The  prisoners  were  told  by  Scroggs 
that  what  they  said  could  not  be  believed,  because  their  religion 
gave  them  dispensation  to  tell  lies*,  a  most  improper  observa- 
tion. Scroggs  in  the  cross-examination  by  the  prisoners  frequently 
put  it  to  them,  "  Is  what  the  witness  says  correct  1 "  and  as  to 
Fenwick,  regularly  questioned  him  on  his  contradiction  of  Gates's 
statement,  a  most  irregular  proceeding,  but  it?  must  be  borne  in 
mind  that  the  custom  of  not  addressing  questions  to  the  prisoners 
was  not  then  firmly  established,  nor  looked  upon  by  any  crown 
lawyer  as  either  illegal  or  improper.  The  cross-examination  of 
Gates  by  the  prisoners  did  not  help  their  case,  they  gave  him 
an  opportunity  of  explaining  and  supplementing  his  evidence,  and 
citing  instances  the  prisoners  could  not  deny,  that  materially 
corroborated  his  evidence.  The  Court  was  obviously  right  in 
refusing  the  certificate  from  St  Gmers®,  it  clearly  told  against 
the  prisoners,  and  gave  Gates  an  opportunity  to  tell  more  lies 
when  he  saw  they  could  not  bring  any  evidence  to  support  their 
allegations.     Scroggs  refused  to  allow  the  Crown  to  put  in  a  letter 
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found  in  the  custody  of  a  third  person  as  evidence  against  the 

prisoners,  although  he  allowed  it  to  be  used  as  evidence  of  the 

existence  of  a  plot\     At  the  conclusion  of  the  case  for  the  Cix)wn 

Scroggs  stopped  the  case  against  two  of  the  prisoners  on  the 

ground  that  there  was  no  evidence   to   go   to  the  jury  against 

them'.   The  first  time  such  a  thing  was  done  on  a  State  trial.    It  is 

always  said  these  two  prisoners  should  have  been  discharged,  but 

according  to  the  then  Crown  practice  as  laid  down  by  Sir  Matthew 

Hale  this  does  not  seem  to  have  been  the  law.     It  is  a  curious 

instance  of  the  irony  of  history  that  this,  which  was  a  decided 

step  in  favour  of  the  liberty  of  the  subject,  has  been  held  up  by  all 

writers  as  Scroggs's  most  infamous  act.     The  prisoners'  defence 

was  an  alibi,  judges  who  have  had  much  Old  Bailey  experience 

do  not  usually  regard  an  alihi  with  favour.     Oates  was  allowed  to 

interfere  and  interrupt  during  the  prisoners'  defence  in  a  way  that 

was  most  improper.    Scroggs's  remark,  a  remark  often  made  at  that 

time  to  prejudice  juries,  that  the  Crown  witnesses  spoke  under  the 

sanction  of  an  oath,  the  prisoners  without  it',  was  evidently  made 

and  most  improperly  made  to  prejudice  the  jury.    Scroggs  summed 

up  most  strongly  for  a  conviction :  he  assumed  the  truth  of  the 

plot,  which  was  one  of  the  things  the  Crown  had  to  prove;  he  indulged 

in  a  long   tirade  of  abuse  against  the  Catholics,  all   of  which 

was  pure  preiudice,  and  intended  to  prejudice  the  case.     But  he 

left  the  real  point  at  issue  clearly  to  the  jury.  Did  they  believe 

Oates  and  Bedloe,  or  did  they  believe  the  prisoners'  witnesses?     It 

was  for  them  to  choose.     As  he  said,  '<  It  is  impossible  for  both 

sides  to  be  true*."     That  was  certainly  the  fair  way  to  leave  the 

question,  and  if  Scroggs  had  abstained  from  reviling  the  Catholics 

nothing  could  have  been  said  against  it.     Indeed  if  the  case  was 

tried   to-morrow  it  is  impossible  to  say  what  the  verdict  would 

be,  for  it  would  really  depend  upon  whether  the  jury  believed 

the  'witnesses  for  the  prosecution  or  defence.     In  a  direct  conflict 

of  testimony  it  is  always  impossible  to  condemn  the  verdict. 

The  trial  of  the  persons  accused  of  Godfrey's  murder  came 
nextb      Here,  as  in  several  other  cases  where  the  trials  were  not 
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of  the  first  importance,  the  worst  side  of  Scroggs  is  shewn.  The 
prisoners  were  Green,  Berry,  and  Hill  \  The  story  told  by  Gates, 
Prance,  and  Bedloe  was  too  improbable  for  belief  at  any  time,  except 
one  of  great  excitement  like  that  of  the  plot.  Of  course  if  it  was 
true  the  prisoners  were  guilty,  but  it  carried  improbability  on  its 
face.  Scroggs  told  the  Attorney-General  that  he  had  promised 
before  the  House  of  Lords  to  prove  that  the  prisoners  denied  they 
knew  Prance,  but  the  Attorney-General  now  admitted  he  could 
not  do  this*.  A  question  arose  as  to  whether  it  could  be  given  in  evi- 
dence against  the  prisoners,  that  the  statement  Berry  made  before 
the  Privy  Council  was  untrue.  Wilde  held  it  inadmissible,  Scroggs 
that  it  was  only  admissible  against  Berry,  not  against  the  rest. 
Scroggs  summed  up  for  a  conviction,  or  rather  directed  a  con- 
viction. He  told  the  jury,  not  that  it  was  their  duty  to  see  if  the 
prisoners  were  guilty  or  innocent,  but  if  they  could  to  find  out 
the  murderers.  His  summing  up  i^  a  reply,  a  crushing  reply  to 
the  defence,  based  on  the  assumption  that  the  witnesses  for  the 
Crown  were  the  witnesses  of  truth.  In  no  case  does  the  ferocity 
of  Scroggs  shew  itself  more  strongly  than  here.  It  came  to  this  : 
Godfrey  was  murdered,  probably  by  Catholics;  Catholics  are 
capable  of  anything ;  the  prisoners  are  Catholics,  therefore  guilty. 
In  the  next  case,  the  trial  of  Atkins®,  Scroggs  behaved  more  fairly, 
pointing  out  to  the  prisoner  the  weak  part  of  the  evidence  against 
him,  and  at  last  stopping  the  case  *. 

The  next  State  trial  at  which  Scroggs  presided  was  that  of 
Whitebread®  and  four  other  Jesuits  (Harcourt,  Fenwick,  Gavan 
and  Turner)  for  the  plot  Whitebread  on  his  arraignment 
raised  the  point  that  he  had  been  tried  before,  when  he  was 
included  in  Ireland's  indictment®.  This  Scroggs  overruled,  al- 
though this  is  usually  spoken  of  as  most  illegal  and  most  op- 
pressive conduct.  It  would  seem,  if  Sir  Matthew  Hale  is  an 
authority  on  Crown  Law,  to  have  been  the  constant  practice  of  the 
time,  and  strictly  in  accordance  with  precedent^.  The  abuse  that 
has  been  heaped  on  the  Court  for  this  act  chiefly  arises  from  an 
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ignorance  of  what  was  the  recognised  practice  in  Crown  cases  in  the 
17th  century*.  One  of  the  prisoners,  Corker*,  had  his  trial  put  off 
because  he  had  not  his  witnesses  ready,  an  unprecedented  favour, 
and  one  which  prisoners  had  often  vainly  solicited.  Gates's  be- 
haviour to  the  prisoners  on  this  trial  was  most  insolent,  the  Court 
were  clearly  afraid  of  him,  but  Scroggs  from  time  to  time  kept 
him  in  check,  for  when,  as  on  Coleman's  trial,  Gates  wanted  to  tell 
part  of  what  took  place,  the  Chief  Justice  told  him  he  must  tell  the 
whole*.  Scroggs  also  questioned  the  witnesses  at  some  length,  to 
clear  up  their  evidence,  in  many  respects  not  unfavourably  to  the 
prisoners.  He  stopped  Bedloe  when  he  was  going  to  give  some 
hearsay  evidence  against  Harcourt^  Up  to  the  point  when  Petre's 
and  Anderton's  letters  were  read  in  evidence*,  it  was  doubtful 
which  way  the  case  would  go,  for  Bedloe's  evidence  was  far  from 
reliable,  but  those  letters  and  the  very  insufficient  explanation  the 
prisoners  gave  of  them,  sealed  their  fate,  and  would  very  likely  have 
done  so  with  any  jury.  Another  thing  which  told  against  the 
prisoners  was  the  weakness  of  their  alibi.  The  rebutting  evidence 
left  it  extremely  doubtful  if  the  St  Gmers  witnesses  spoke  the 
truth,  and  on  the  whole  case  it  is  very  hard  to  say  whether  a 
jury  at  the  present  day  would  find  that  Gates  was  or  was  not 
in  London  at  the  time  alleged.  Scroggs  has  been  much  re- 
proached for  his  ruling  as  to  the  two  witnesses  in  treason 
in  this  case.  He  held  that  one  witness  of  one  overt  act,  and 
another  of  another  overt  act  of  the  same  kind  of  treason  was 
sufficient^,  and  the  rule  has  since  been  upheld  by  statute**,  as 
opposed  to  the  other  construction,  that  there  should  be  two  wit- 
nesses to  each  overt  act.  In  summing  up  Scroggs  told  the  jury 
it  was  a  case  of  conflict  of  testimony,  and  for  them  to  say  whom 
they  believed.  He  told  them  that  they  were  not  to  heed  the 
witnesses  for  the  defence  not  being  on  oath,  for  they  would  have 
been  sworn  if  the  law  had  let  them,  but  they  were  to  regard  the 
fact  that  their  religion  sanctioned  untruthfulness  for  a  good  cause. 
As  usual  he  abused  the  Catholic  religion,  but  he  left  the  case 
fairly  enough  to  the  jury,  Did  they  believe  Gates  or  the  witnesses 
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for  the  defence  ?     The  letters  of  Petre  and  Anderton  really  con- 
victed the  prisoners,  as  Coleman's  letters  had  convicted  him. 

Langhorn's  trial  ^  followed  the  next  day.      Dugdale,  Prance, 
Oates,  and  Bedloe  again  gave  their  testimony :  the  old  stoiy  with 
some  slight  variation  and  additions.    As  Scroggs  said,  Oates  swore 
to  everything  in  the  indictment,  Bedloe  to  Langhom  copying  a 
treasonable  letter,  if  they  spoke  the  truth  Langhom  was  guUty  of 
treason.     He  seems  to  have  been  ill  advised  to  have  called  all  the 
St  Omers  witnesses  again,  as  the  jury  had  the  day  before  refused  to 
believe  them,  and  it  let  in  the  very  strong  rebutting  evidence  that 
had  been  used  in  Whitebread's  case.     Scroggs  left  the  case  to  the 
jury  simply  on  the  point.  Did  they  believe  Oates  and  Bedloe  1 
he   commented  very  strongly  on  the  St   Omers   evidence,   and 
the  discrepancies  between  it  then  and  on  the  previous  day  in 
Whitebread's   case.      The  letter  of   Petre,  although  not  read  in 
evidence,  was  very  unfairly  alluded  to  by  Scroggs  in  summing  up. 
But  without  that  letter  the  case  was  a  foregone  conclusion.     The 
jury  were  not  willing  to  run  the  risk  of  being  held  up  to  execration 
for  being  *'popishly  affected"  by  crediting  evidence  that  a  jury 
the  previous  day  had  refused  to  believe,  and  it  may  fairly  be  said 
that  the  rebutting  evidence  had  so  corroborated  Oates  that  a  jury 
were  now  bound  to  believe  him. 

It  is  usually  said  that  up  to  this  point  Scroggs  had  done  his 
best  to  ensure  convictions,  but  that  now,  thinking  that  Shaftesbury's 
power  was  on  the  wane,  and  that  the  Plot  was  unpopular  with  the 
Court,  he  went  over  to  the  opposite  side*.     Plausible  as  this  state- 
ment may  seem  at  first  sight  it  is  not  borne  out  by  the  facts.     In 
each  of  the  cases  up  to  this  time  there  had  been  some  corroboration 
of  the  Plot  witnesses.     In  Coleman's  his  letters,  in  Ireland's  and 
in  Whitebread's  the  letter  of  Petre,  and  in  Langhom's  the  cor- 
roboration of  Oates  by  the  testimony  of  the  witnesses  called  to 
rebut  the  alibi.    In  the  next  case^  the  evidence  rested  on  the  testi- 
mony of  Oates  and  Bedloe  alone,  expressly  contradicted  by  unim- 
peachable evidence.     Scroggs  would  have  been  a  worse  judge  than 
even  his  enemies  represent  him  if  he  had  allowed  Wakeman  to  be 
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convicted  on  such  evidence  as  Oates  gave.  Oates  and  Bedloe 
swore  as  stoutly  as  ever.  But  Oates  was  proved  to  have 
denied  a  short  time  before  that  he  knew  anything  of  the  story 
he  then  told.  Bad  as  the  trials  for  the  Plot  are,  fond  as  the 
English  of  that  time  were  of  executing  Catholics,  no  judge,  no 
jury  could  have  taken  away  a  man's  life  on  such  testimony.  It  is 
a  singular  fact  that  Scroggs's  behaviour  to  the  prisoners  on  this 
trial  was  far  worse  than  on  the  previous  ones.  His  treatment  of 
Corker  and  Marshal  is  as  bad  as  anything  recorded  of  him. 
Nothing  worse  than  his  outbreak  against  the  Catholics  in  the 
middle  of  Marshal's  defence^  is  reported  since  the  days  of  Lord 
Coke.  His  summing  up  is  much  fairer,  he  told  the  jury  to 
acquit  one  of  the  prisoners  because  there  was  no  evidence  against 
him,  and  he  pointed  out  how  Wakeman  had  broken  down  Oates 
by  proving  what  took  place  before  the  Privy  Council,  how  Corker 
had  done  so  by  proving  he  was  not  President  of  the  Benedictines, 
that  there  was  practically  no  case  against  Marshal.  He  then 
gave  the  true  reason  why  the  prisoners  were  acquitted.  Were  the 
jury,  after  considering  the  contradictions  in  the  evidence,  con- 
tradictions which  had  not  appeared  in  previous  trials,  prepared  to 
act  on  such  testimony  uncorroborated  by  anything,  whereas  there 
had  in  every  other  case  been  some  corroboration?  The  jury  took 
the  only  view  they  could  take,  and  declined  to  believe  Oates 
and  Bedloe  without  some  corroboration.  The  abuse  that  fell  upon 
Scroggs  for  this,  the  best  act  of  his  judicial  career,  was  very  great. 
It  led  to  his  ruin,  he  was  never  afterwards  a  popular  judge. 

The  Government  now  took  up  a  new  line  against  the  Catholics. 
It  was  still  by  the  Act  of  Elizabeth'  treason  for  a  priest  to  remain 
in  the  country,  and  as  prosecutions  for  treason  for  the  Plot 
£Edled,  resort  was  had  to  prosecutions  for  treason  for  being  priests. 
Of  all  the  persecutions  in  English  History  this  is  one  of  the 
worst.  These  unfortunate  men,  after  being  allowed  to  live  in 
England  for  years  without  the  law  being  enforced,  after  being 
told  by  the  judges  that  the  law  was  only  in  terrorem\  not  actually 
to  be  carried  out,  suddenly  found  themselves  tried  for  treason, 
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not  for  anything  they  had  done,  but  because  they  held  certain 
religious  opinions;  on  these  trials,  all  the  worst  features  of  the 
administration  of  justice  reappear.     In  Lewis's  case*,  the  judge 
allowed  a  person  in  the  court  to  challenge  the  grand  jury,  to 
pack  the  petty  jury,  and  to  interfere  in  the  trial.    In  several  of 
the  cases,  acquittals  followed  more  as  a  protest  against  the  enforce- 
ment of  the  law,  than  as  warranted  by  the   evidence,  for  the 
simple  question  in  each  case  was,  priest  or  no  priest]  and  the 
Court  held  any  evidence  of  officiating  as  a  priest  sufficient  to 
prove  the  fact  of  the  prisoner  being  a  priest.     Scroggs  tried  one 
or  two  of  these  cases,  and  his  behaviour  here  was  worse  than 
that  on  other  trials.     In  Kerne's  case'  he  stated  he  would  not 
willingly  let  a  popish  priest  escape.    It  was  in  this  case  a  question 
if  there  were  two  witnesses,  and  the  jury  decided  there  were  not, 
and  acquitted.  In  Brommich's  case^,  Scroggs  told  the  jury  that  he 
left  it  to  their  consciences  whether  they  would  let  priests  escape 
who  were  the  very  pests  and  danger  of  church  and  state.     "  You 
had  better  be  rid  of  one  priest  than  three  felons*."     In  Atkins's 
case*  he  said,  "  It  is  to  this  sort  of  men  we  owe  all  the  trouble 
and  hazard  we  are  in."     The  court  and  the  public  applauded  the 
zeal  of  the  judges  against  the  papists ;  the  strict  enforcement  of 
the  Act  of  Elizabeth  was  what  they  desired.     In  judging  Scroggs 
it  must  be  borne  in  mind  what  was  the  opinion  of  that  day. 
Bad  as  his  conduct  seems  to  us  from  its  severity,  it  seemed  worse 
to  his  contemporaries  for  its  leniency.     One  of  the  charges  that 
were  subsequently  brought  against  him  by  Parliament  was  that 
of  undue  leniency  to  papists  and  persons  popishly  affected  ! 

At  the  Old  Bailey,  seven  priests,  including  Corker  and 
Marshal,  who  had  been  tried  with  Wakeman  for  treason,  were 
tried  as  traitors  for  being  priests  ^  Anderson's  case^  was  especially 
hard ;  the  King  had  expressly  ordered  him  to  stay  in  England, 
and  for  thus  staying  in  England  he  was  tried  as  a  traitor.  Scroggs 
was  right  in  overruling  the  defence  that  the  King's  command  could 
alter  the  law,  and  holding  that  all  he  had  to  do  was  to  try  if 
Andei'son  had  or  had  not  broken  the  law°,  a  statement  hardly 
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to  be  expected  from  a  judge  whose  tenure  of  office  depended  on 
the  pleasure  of  the  Crown. 

In  Marshal's  case^  the  Crown  had  difficulty  in  producing 
two  witnesses,  so  they  proposed  to  call  Prance,  who  had  heard 
Marshal  say  on  his  trial  with  Wakeman  to  his  fellow-prisoner 
that  he  was  a  priest,  a  line  of  conduct  that  called  forth  a  protest 
from  Scroggs^  Gates  desired  to  have  the  court  cleared,  as  it  was 
"pestered  with  papists,"  but  this  Scroggs  refused,  saying  there 
should  be  an  open  and  fair  hearing^.  As  to  one  of  the  prisoners, 
Lumsden,  Chief  Baron  Montague  directed  the  jury,  as  he  was 
a  Scotchman,  to  find  a  special  verdict*  as  to  whether  the  Act  of 
Elizabeth  could  be  held  to  apply  to  Scotchmen.  This  was  after- 
wards solemnly  argued  and  determined  in  the  negative. 

The  state  of  feeling  on  the  Plot  vented  itself  in  a  series  of 
pubUcations  which  the  Government  treated  as  libels,  and  with 
his  conduct  on  the  trial  of  several  of  these  libellers  much  of  the 
blame  cast  on  Scroggs  rests.  It  is  difficult  to  say  if  the  law 
then  laid  down  was  right  or  wrong;  it  was  for  upwards  of  a 
century  recognised  and  acted  upon,  and  only  at  last  overruled 
by  the  House  of  Lords  in  the  reign  of  George  III.'*, 

The  next  trial  arose  out  of  a  branch  of  the  Plot  that  was 
said  to  have  had  its  home  in  Yorkshire.  An  old  baronet.  Sir 
Thomas  Gascoigne®,  was  tried  for  treason  on  the  evidence  of  a 
discharged  servant.  Scroggs  cross-examined  the  witnesses  at 
some  length,  and  elicited  much  in  the  prisoner's  favour;  he  did 
not  preside  at  the  whole  of  the  trial.  Jones  summed  up  the 
case  very  unfairly,  for  he  concluded  by  saying,  "I  leave  it 
with  you,  upon  the  credit  of  the  witnesses  for  the  King,  who 
have  sworn  it  upon  their  oaths,  and  the  others  that  go  upon  their 
words,  and  not  their  oaths,  whether  they  have  taken  away  the  force 
and  strength  of  the  King's  evidence,  which  is  as  full,  express, 
and  positive,  as  can  be  by  two  witnesses^."  Dolben  and  Pemberton 
both  added  some  remarks  not  in  favour  of  the  prisoner  °. 

The  next  of  the  Plot  trials  was  that  of  Mrs  Cellier*.     Here 
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Scroggs  differed  from  the  rest  of  the  court  on  a  point  of  law,  and 
differed  in  favour  of  the  prisoner.  On  one  of  the  informers, 
Dangerfield,  being  called  as  a  witness,  the  prisoner  objected  that 
he  had  been  convicted  and  pilloried,  and  was  therefore  inadmissible 
as  a  witness.  Dangerfield  produced  a  pardon,  and  the  question 
arose  whether  the  King's  pardon  not  only  did  away  with  the 
penalty,  but  also  restored  the  person  to  credit  \  Scroggs  took  the 
former  view,  and  excluded  Dangerfield*s  evidence;  the  result  was 
the  acquittal  of  Mrs  Cellier,  as  there  were  not  two  witnesses 
against  her.  The  point  again  arose  on  Lord  Castlemaine's  case'. 
Scroggs  was  here  overruled  by  the  other  judges  and  the  Court 
of  Common  Pleas,  so  Dangerfield's  testimony  was  admitted.  In 
summing  up  to  the  jury  Scrog'gs  commented  most  strongly  upon 
its  credibility  ^  He  there  laid  down  a  rule  of  some  importance, 
that  although  there  were  two  witnesses,  yet  the  jury  could  not 
convict  of  treason  unless  they  believed  both.  It  would  not  do  to 
believe  Gates  and.  disbelieve  Dangerfield ;  to  convict  they  must 
believe  both,  or  else  the  statute  was  not  satisfied,  an  opinion  in 
which  both  Jones  and  Raymond  concurred*.  The  result  of  the 
rule  was  at  once  seen  in  Lord  Castlemaine's  acquittal. 

Lord  Castlemaine's  is  the  last  trial  for  treason  at  which 
Scroggs  presided.  During  the  three  years  he  was  Chief  Justice 
he  had  tried  more  traitors  thaji  most  of  his  predecessors,  and  had 
by  his  conduct  succeeded  in  earning  the  hatred  of  his  contempo- 
raries. For  his  conduct  on  the  Bench  he  was  impeached  for  high 
treason,  and  his  trial  was  only  averted  by  the  dissolution  of  Par- 
liament. The  judgment  then  passed  upon  Scroggs  without  his 
being  heard  in  his  defence  is  the  one  subsequent  writers  have 
accepted  and  adopted.  The  reason  is  not  far  to  seek.  Both  parties 
in  the  State  were  subsequently  ashamed  of  their  complicity  in 
the  Plot,  each  endeavoured  to  fix  the  blame  of  it  on  the  other. 
A  person  who  stood  out  as  having  offended  both  sides  became 
the  scapegoat  of  both  sides,  and  it  is  probably  to  this  that  Scroggs 
is  indebted  for  his  unenviable  reputation.  Whigs  regard  him  as 
a  turncoat,  Tories  regard  him  as  a  persecutor,  neither  party  take 
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the  trouble  to  enquire  if  he  really  deserves  the  censure  they  in- 
discriminately pour  upon  him. 

Scroggs  was  not  a  great  judge  in  the  sense  that  Coke,  Hale, 
Holt,  and  Mansfield  were  great  judges,  but  he  was  not  that 
compound  of  iniquity  and  illegality  he  is  usually  represented 
to  be.  During  the  time  he  filled  the  place  of  Chief  Justice  of 
England  more  points  of  law  were  decided  in  favour  of  the  prisoner 
than  during  an  equal  time  under  any  preceding  or  perhaps  any 
subsequent  Chief  Justice.  He  was  cruel,  his  treatment  of  prisoners 
was  bad ;  he  was  overbearing  and  very  probably  corrupt.  Yet  in 
spite  of  all  his  faults  we  owe  to  his  decisions  many  of  those  rights 
we  are  accustomed  to  regard  as  our  birthrights. 

In  oixler  to  shew  that  with  all  their  faults  the  Stuart  judges 
were  not  the  monsters  of  illegality  they  are  usually  represented  to 
be,  that  we  owe  to  them  many  most  important  legal  rights, 
it  will  be  well  to  conclude  this  Introduction  by  summarizing  the 
decisions  in  favour  of  liberty  during  the  twenty  years  from  the 
Restoration  to  the  conclusion  of  the  Popish  plot,  so  that  an 
opinion  can  at  once  be  formed  whether  the  view  set  out  in  the  Intro- 
duction or  the  one  usually  contended  for  is  the  more  correct. 

Bridgeman,  C.  B. 

1660.     Begicides*  case. 

1.  Prisoners  are  to  be  tried  without  fetters  or  torture  of 

any  kind,  so  that  they  may  be  free  to  make  their 
defence  \ 

2.  King  can  only  punish  persons  in  accordance  with  the 

law^ 

3.  Right  of  peremptory  challenge  is  an  inherent  right  in 

the  prisoner*. 

4.  Order  of  Parliament  cannot  justify  an  illegal  act*. 

Foster,  C.  J. 
1662.     Vane's  case. 

5.  In  /avorem  vitce  a  man  can  plead  a  double  plea  and 

plead  over  in  felony  or  treason*. 
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1662.  Tongas  case, 

6.  Distinction 'between  treason  and  misprision  of  treason. 

If  a  person  knowing  a  treasonable  design  attend 
a  meeting  to  f  ui-ther  it,  it  is  treason ;  but  if  he  does 
not  know  the  design  the  fact  of  attending  the  meet- 
ing is  misprision  only^ 

7.  The  judges  differed  as  to  whether  a  person  who  is  pro- 

mised his  pardon  on  the  ground  that  he  will  give 

evidence  against  his  confederates  is  a  good  witness  ^ 

Hyde,  C.  J. 

1663.  Dover's  case, 

8.  In  misdemeanour  prisoners  are  allowed  counsel  and 

copies  of  the  indictment  as  of  right ^ 

9.  No  person  can  prove  handwriting  unless  he  has  seen 

the  person  whose  writing  is  sought  to  be  proved 
actually  w;rite*. 

Kelyng,  C.  J. 

1668.     Messenger's  case. 

10.  Special  verdict  in  treason*. 

11.  If  persons  assemble  and  use  force  with  a  particular 

object  it  is  not  treason,  but  if  the  object  is  general, 
such  as  an  alteration  of  the  law,  it  is^ 

Hale,  C.  J. 

1675.     Weavers^  case, 

12.  Distinction  between  treason  and  riot :  a  public  quar- 

rel, treason ;  a  private  quarrel,  a  riot^ 

SCROGGS,  C.  J. 
1678.     Ir elands s  case, 

13.  Application  of  the  rule,  ^^  Res  inter  alios  acta  alteri 

nocere  non  debet,"  to  exclude  evidence". 
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14.  Direction  to  jury  that  there  was  no  case  against  two 

of  the  prisoners,  as  only  one  witness  ^ 

1679.  Whitebread^s  case. 

15.  Trial  postponed  to  enable  prisoner  to  get  witnesses'. 

16.  Explanation  of  the  reason  why  witnesses  for  the  pri- 

soner cannot  be  sworn,  and  the  weight  their  evi- 
dence should  have  with  the  jury'. 

LanghxynCa  case. 

17.  Hearsay  is  no  evidence  against  a  prisoner*. 
Wakeman^s  case. 

18.  Prisoner  acquitted  as  only  one  witness  against  him*. 

19.  Witness  must  answer  all  the  questions  put  to  him 

in  cross-examination  ^ 

20.  Witness  must  tell  the  whole  of  his  knowledge,  even  if 

he  allege  State  reasons  against  it^. 

1680.  KemislCs  case. 

21.  Trial  put  off  on  ground  of  ill  health  of  prisoner  ^ 

AndersoTbS  case. 

22.  Bang's  order  no  defence  to  an  illegal  act*. 

M0NT>GUE,  C.  B. 
LumsderCs  case. 

23.  Special  verdict,  whether  penal  statute  passed  before 

union  with  England  and  Scotland  applies  to  Scot- 
land, decided  it  did  not^°. 

SCROOGS,  C.  J. 
Mrs  Cdlier's  case. 
Lord  Castlemaine^s  case. 

24.  How  far  does  the  King's  pardon  make  a  man  convicted 

of  felony  a  good  witness?     Does  it  merely  remove 
the  penalty  or  also  restore  the  man"  1 
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Lotd  Castlemaine^a  case, 

25.  To  obtain  a  conviction  for  treason  it  is  not  sufl&cient 

that  there  are  two  witnesses,  but  the  jury  must  be- 
lieve both  of  the  witnesses  or  else  acquit  \ 

DOLBEN   AND   AtKYNS,   Jj. 

Thvnng^s  case, 

26.  Discoursing  about  treason  but  doing  no  act  in  fur- 

therance of  it  does  not  in  law  amount  to  treason*. 

Other  points  might  be  added,  but  those  mentioned  above  will 
serve  to  prove  that  even  Charles  II. 's  judges  recognised  that  pri- 
soners had  rights,  that  the  judges  had  to  administer  the  law, 
not  mereJy  to  secure  convictions. 
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CHABLES  n. 

» 

(1660-^1686.) 

Letter  to  the  Army — To  the  House  of  Commons-^DeolAration  of  Breda 
— Xietter  to  the  House  of  Lords — To  the  Fleet — To  the  City  of 
London — ^Lambert's  rebellion — Meeting  of  Parlianfent — ^Besolutions 
— ^Proclamation  as  to  Kegicides— Act  of  Lidemnity — ^Attainder  of  the 
B^cides — ^Law  of  treason,  13  Car.  H.  c.  1— 'C(Mrporation  Act — 
Licensing  Act-^Test  Act— Acts  against  Catholics — ^Habeas  Corpus 
Act — The  Begicides — ^Fifth  .Monarchy  lebellion — James^  case — Sir 
Henry  Vane's  case — Tonge*s  case — The  North  rising — Twrn^s  case 
— Brewster's  case — ^Dover's  case — Brooks's  case — Messengers  case — 
The  Weavers'  case — Popish  Plot — Oates's  statements — Godfrey's 
morder-^Stayley's  case — Coleman's  oase^Ireland's  case — Trial  "of 
Godfrey's  murderers— Reading's  case — Whitebread's  case— Lang- 
horn's  case — ^Wakeman's  case — Proceedings  against  Catholic  priests 
— ^Kerne's  case— Brommich's  case — Atkin'e  case— Questions  of  tiie 
Middlesex  magistrates— Anderson's  case — Corker's  case — Marshal's 
case — ^Bussel's  case— Parry's  case— Starkey's  case— Lumsden's  case 
— Cases  of  Libel — Sir  Thomas  Gascoigne's  case — Meal  Tub  plot — 
Mrs  Cellier's  case — Lord  Castlemaine's  case — Proceedings  against  the 
Duke  of  York — "thwing  and  Pressicks*  case— Sir  Miles  Stapleton's 
oase— Lord  Stafford's  oase— Proceedings  against  the  Judges. 

Ih  Law  Charles  II. 's  reign  began  the  moment  of  his  father's 
death;  for  in  English  Law  since  the  reign  of  Edward  IV., 
*'the  King  never  dies,"  so  that  when  the  Long  Parliament  was 
dissolved  in  March  1660  and  the  King  was  once  more  "in 
his  dominions  supreme,"  Charles  in  law,  had  been  reigning 
twelve  years:  in  fact,  he  only  became  King  from  the  date 
of  the  dissolution  of  the  Long  Parliament.  The  Convention 
Parliament,  as  the  one  then  about  to  be  elected  is  called,  would 
it  was  hoped  be  royalist,  to  pave  the  way  for  this  and  for 
his  restoration  Charles  on  the  14th  April  issued  from  his  Court 
at  Breda,  six  remarkable  documents,  the  contents  of  which 
afterwards  gave  rise  to  great  discussion.  The  first  was  the 
following  letter  addressed  to  Monk  and  the  army. 
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**To  our  trusty  and  well  beloved  General  Monk  to  be  by  him 
communicated  to  the  President  and  Council  of  State  and  to  the 
Officers  of  the  Armies  under  his  Command. 

"Charles  R. ; — Trusty  and  well  beloved.     We  greet  you 
well  it  cannot  be  believed  but  that  we  have  been  are  and  ever 
must  be  as  solicitous  as  we  can  by  all  endeavours  to  improve 
the  affections  of  our  good  subjects  at  home  and  to  procure 
the  assistance  of  our  friends  and  allies  abroad  for  the  recovery 
of  that  right  which  by  the  laws  of  God  and  man  is  unques- 
tionable  and   of  which    we   have   been  so  long  dispossessed 
by  such  force  and  with  those  circumstances  as  we  do  not  desire 
to  aggravate  by  any  sharp  expressions  but  rather  wish  that  the 
memory  of  what  is  passed  may  be  buried  to  the  world.     That 
we  have  more  endeavoured  to  prepare  and  to  improve  the  af- 
fections of  our  subjects  at  home  for  our  restoration  than  to 
procure  assistance  from  abroad  to  invade  either  of  our  king- 
doms is  as  manifest  to  the  world.    And  we  cannot  give  a  better 
evidence  that  we  are  still  of  the  same  mind  than  in  this  con- 
juncture when  common  reason  must  satisfy  all  men  that  we 
cannot  be  without  assistance  from  abroad  we  choose  rather 
to  send  to  you  who  have  it  in  your  power  to  prevent  that  ruin 
and  desolation  which  a  war  would  bring  upon  the  nation  and 
to  make  the  whole  kingdom  owe  the  peace  happiness  security 
and  glory  it  shall  enjoy  to  your  virtue,  and  to  acknowledge 
that  your  armies  have  complied  with  their   obligations   for 
which  they  were  first  raised  for  the  preservation  of  the  Pro- 
testant  Religion,   the  honour  and   dignity  of  the  King,  the 
privileges    of    Parliament,  the    liberty   and    property   of  the 
subject,    and   the   fundamental    laws    of   the  land,  and  that 
you  have  vindicated  that  trust  which  others  most  perfidiously 
abused  and  betrayed.     How  much  we  desire  and  resolve  to 
contribute  to  those  good  ends  will  appear  to  you  by  our  in- 
closed declaration,  which  we  desire  you  to  cause  to  be  pub- 
lished, for  the  information  and  satisfaction  of  all  good  subjects, 
who  do  not  desire  a  further  effusion   of  precious   Christian 
blood,  but  to  have  their  peace  and  security  founded  upon  tha,t> 
which  can  only  support  it  an  unity  of  affections  amongst  our- 
selves in  equal  administration  of  Justice  to  men,  restoring 
.  Parliaments  to  a  full  capacity  of  providing  of  all  that  is  amiss, 
and  the  laws  of  the  land  to  their  due  veneration. 

"You  have  been  yourselves  witnesses  of  so  many  revolutions 
and  have  had  so  much  experience  how  far  any  power  and 
authority  that  is  only  assumed  by  passion  and  appetite  and 
not  supported  by  Justice  is  from  providing  for  the  happineBs 
and  peace  of  the  people  or  from  receiving  any  obedience  from 
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them  (without  which  no  Government  can  provide  for  them) 
that  you  may  very  reasonably  believe  that  God  hath  not  been 
so  well  pleased  with  the  attempt  that  hath  been  made  since 
he  hath  usually  encreased  the  confusion  by  giving  all  the  success 
that  hath  been  desired  and  brought  that  to  pass  without  effect 
which  the  designers  have  proposed  as  the  best  means  to  settle 
and  compose  the  nation,  but  therefore  we  cannot  but  hope  and 
believe  that  you  will  concur  with  us  in  the  remedy  we  have 
applied  which  to  human  understanding  is  only  proper  for  the 
ills  we  all  groan  under  and  that  you  will  make  yourselves  the 
blessed  instruments  to  bring  this  blessing  of  peace  and  reconci- 
liation upon  king  and  people,  it  being  the  usual  method  in 
which  Divine  Providence  delighteth  itself  to  use  and  sanctify 
those  very  means  which  ill  men  design  for  the  satisfaction  of 
private  and  particular  ends  and  ambitions  and  other  wicked 
purposes  to  wholesome  and  publick  ends  and  to  establish  that 
good  which  is  most  contrary  to  the  designers  which  is  the 
greatest  manifestation  of  God's  peculiar  kindness  to  a  nation 
that  can  be  given  in  this  world.  How  far  we  resolve  to  pre- 
serve your  interests  and  reward  your  services  we  refer  to  our 
declaration  and  we  hope  God  will  inspire  you  to  perform  your 
duty  to  us  and  to  your  native  country  whose  happiness  cannot 
be  separated  from  each  other. 

"We  have  intrusted  our  well  beloved  servant  Sir  John 
Greenvil  one  of  the  Gentlemen  of  our  Bed  Chamber  to  deliver 
this  unto  you  and  to  give  us  an  account  of  your  reception  of  it 
and  to  desire  you  in  our  name  that  it  may  be  published.  And 
so  we  bid  you  farewell. 

"  Given  at  our  Court  at  Breda  this  4 — 14th  of  April  1660, 
in  the  twelfth  year  of  our  reign." 

The  next  is  the  letter  to  the  House  of  Commons. 
"To  our  Trusty  and  Well  beloved  the  Speaker  of  the  House 
of  Commons. 

"Charles  R. — Trusty  and  well  beloved  we  greet  you  well. 
In  these  great  and  insupportable  afflictions  and  calamities  under 
which  the  poor  nation  hath  been  so  long  exercised  and  by 
which  it  is  so  near  exhausted,  We  cannot  think  of  a  more 
natural  and  proper  remedy  than  to  resort  to  those  for  counsel 
and  advice  who  have  seen  and  observed  the  first  beginning  of 
our  miseries  the  progress  from  bad  to  worse  and  the  mistakes 
and  misunderstandings,  which  have  been  produced  and  contri- 
buted to  inconveniences  which  were  not  intended :  and  after  so 
many  revolutions  and  the  observation  of  what  hath  attended 
them  are  now  trusted  by  our  good  subjects  to  repair  the 
breaches  which  are  made  and  to  provide  proper  remedies  for 
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1660.      i  their  evils  and  for  the  lasting  peace,  happiness  and  security  of 
the  kingdom. 

"  We  do  assure  you  upon  our  royal  word  that  none  of  our 
predecessors  have  had  a  greater  esteem  of  Parliaments  than  we 
have  in  our  judgment  as  well  as  from  our  obligation,  we  do 
believe  them  to  be  so  vital  a  part  of  the  constitution  of  the 
kingdom  and  so  necessary  for  the  Government  of  it,  that 
we  well  know  that  neither  prince  nor  people  can  be  in  any 
tolerable  degree  happy  without  them  and  therefore  you  may 
be  confident  that  we  shall  always  look  upon  their  counsels  as 
the  best  we  can  receive  and  shall  be  as  tender  of  their  privi- 
leges and  as  careful  to  preserve  and  protect  them  as  of  that 
which  is  most  near  to  ourself  and  most  necessary  for  our  own 
preservation. 

"And  as  this  is  our  opinion  of  Parliaments  that  their  autho- 
rity is  most  necessary  for  the  government  of  the  kingdom  so 
we  are  most  confident  that  you  believe  and  find  that  the  pre- 
servation of  the  King's  authority  is  as  necessaiy  for  the  preser- 
vation of  Parliament's  and  it  is  not  the  name,  but  the  right 
constitution  of  them  which  can  prepare  and  apply  proper 
remedies  for  those  evils  which  are  grievous  to  the  people 
aud  which  can  thereby  establish  their  peace  and  security. 
And  therefore  we  have  not  the  least  doubt  but  that  you 
will  be  as  tender  in  and  as  jealous  of  any  thing  that  may 
infringe  our  honour,  or  impair  our  authority  as  of  your  own 
liberty  and  property  which  is  best  preserved  by  preserving  the 
other. 

"How  far  we  have  trusted  you  in  this  great  affair  and  how 
much  it  is  in  your  power  to  restore  the  nation  of  all  that  it 
hath  lost  and  to  redeem  it  from  any  infamy  it  hath  undergone 
and  to  make  the  king  and  people  as  happy  as  they  ought  to  be, 
you  will  find  by  our  inclosed  Declaration,  a  copy  of  which  we 
have  likewise  sent  to  the  house  of  peers  and  you  will  easily 
believe  that  we  would  not  voluntarily  and  of  ourself  have 
reposed  so  great  a  trust  in   you,   but  upon  an  entire  confi- 
dence that  you  will  not  abuse  itj  and  that  you  will  proceed  in 
such  a  manner  and  with  such  due  consideration  of  us  who 
have  trusted  you  that  we  shall  not  be  ashamed  of  declioing 
other  assistance  (which  we  have  assurance  of)  and  repairing  to 
you  for  more  natural  and  proper  remedies  for  the  evils  ^ve 
would  be  freed  from,  nor  sorry  that  we  have  bound  up  our  o^wn 
interests  so  entirely  with  that  of  our  subjects  as  that  we  refer 
it  to  the  same  persons  to  take  care  of  us  who  are  trusted  to 
provide  for  them.     We  look  upon  you  as  wise  and  dispassion- 
ate men  and  good  patriots,  who  will  raise  up  those  banks  and 
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fences  which  have  been  cast  down,  and  who  will  most  reason- 
ably hope  that  the  prosperity  will  again  spring  from  those 
roots  from  which  it  hath  heretofore  and  always  grown,  nor 
can  we  apprehend  that  you  will  propose  any  thing  to  tis  or 
expect  anything  from  us  but  what  we  are  as  ready  to  give  as 
you  to  receive. 

"If  you  desire  the  advancement  and  propagation  of  the 
Protestant  religion  we  have  by  our  constant  profession  and 
practice  of  it  given  sufficient  testimony  to  the  world  that 
neither  the  unkindness  of  those  of  the  same  faith  towards 
us  nor  the  civilities  and  obligations  from  those  of  a  con- 
trary profession  (of  both  which  we  have  had  abundant  evi- 
dence) could  in  the  least  degree  startle  us  or  make  us  swerve 
from  it  and  nothing  can  be  proposed  to  manifest  our  zeal 
and  affection  for  it  to  which  we  will  not  readily  consent 
and  we  hope  in  due  time  ourself  to  propose  somewhat  to  you 
for  the  propagation  of  it  that  will  satisfy  the  world  that  we 
have  always  made  it  both  our  care  and  our  study  and  have 
enough  observed  what  is  most  like  to  bring  disadvantage  to  it. 

"If  you  desire  security  for  those  who  in  these  calamitous 
times  either  wilfully  or  weakly  have  trangressed  those  bounds 
which  were  prescribed  and  have  invaded  each  others  rights  we 
have  left  to  you  to  provide  for  their  security  and  indemnity  in 
such  a  way  as  you  shall  think  just  and  reasonable;  and  by  a 
just  computation  of  what  men  have  done  and  suffered  as  near 
as  is  possible,  to  take  care  that  all  men  be  satisfied,  which  is 
the  surest  way  to  suppress  and  extirpate  all  such  uncharita- 
bleness  and  animosity  as  might  hereafter  shake  and  threaten 
that  peace  which  for  the  present  might  seem  established.  If 
there  be  a  crying  sin  for  which  the  nation  may  be  involved  in 
the  infamy  that  attends  it,  we  cannot  doubt  but  that  you  will 
be  as  solicitous  to  redeem  it  and  vindicate  the  nation  from 
that  guilt  and  infamy  as  we  can  be. 

"  If  you  desire  that  reverence  and  obedience  may  be  paid  to 
the  fundamental  laws  of  the  land  and  that  Justice  may  be 
equally  and  impartially  administered  to  all  men,  it  is  that 
which  we  desire  to  be  sworn  to  ourself  and  that  all  persons  in 
power  and  authority  should  be  so  too. 

"In  a  word  there  is  nothing  you  can  propose  that  may  make 
the  kingdom  happy  which  we  will  not  contend  with  you  to 
compass,  and  upon  this  confidence  and  assurance  we  have 
thought  fit  to  send  you  this  declaration  that  you  may  as  much 
as  is  possible  at  this  distance  see  onr  heart,  which  when  God 
shall  bring  us  nearer  together  (as  we  hope  he  will  do  shortly) 
will  appear  to  you  very  agreeable  to  what  we  have  professed 
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and  we  hope  that  we  have  made  that  right  Christian  use  of 
our  affiction  and  that  the  observation  and  experience  we  have 
had  in  other  countries  have  been  such  as  that  we,  and  we  hope 
all  our  subjects,  shall  be  the  better  for  what  we  have  seen  and 
suffered. 

"  We  shall  add  no  more  but  our  prayers  to  Almighty  God 
that  he  will  so  bless  your  counsels  and  direct  your  endeavours 
that  his  glory  and  worship  may  be  provided  for,  and  the  peace 
honour  and  happiness  of  the  nation  may  be  established  upon 
those  foundations  which  can  best  support  it.  And  so  we  bid 
you  farewell. 

**  Given  at  our  court  at  Breda  this  4 — 14th  day  of  April ' 
1660,  in  the  twelfth  year  of  our  reign." 

The  third  was  the  celebrated  declaration  of  Breda,  copies 
of  which  Charles  sent  to  the  House  of  Commons,  House  of 
Lords,  and  the  City  of  London. 

The  King's  Declaration. 

"C.  E.  Charles,  by  the  Grace  of  God,  King  of  England, 
Scotland,  France  and  Ireland,  Defender  of  the  Faith,  etc.  To 
all  our  loving  subjects  of  what  degree  or  quality  soever  greet- 
ing. If  the  general  distraction  and  confusion  which  is  spread 
over  the  whole  kingdom  doth  not  awaken  all  men  to  a  desire 
and  longing  that  those  wounds  which  have  so  many  years  toge- 
ther been  kept  bleeding  may  be  bound  up,  all  we  can  say  will 
be  to  no  purpose.  However  after  this  long  silence  we  have 
thought  it  our  duty  to  declare  how  mucli  we  desire  to  contri- 
bute thereunto,  and  that  as  we  can  never  give  over  the  hope  in 
good  time  to  obtain  the  possession  of  that  right  which  God 
and  nature  hath  made  our  due,  so  we  do  make  it  our  daily 
suit  to  the  Divine  Providence  that  he  will  in  compassion  to  us 
and  our  subjects,  after  so  long  misery  and  suffering,  remit  and 
put  us  into  a  quiet  and  peaceable  possession  of  that  our  right, 
with  as  little  blood  and  damage  to  our  people  as  is  possible, 
nor  do  we  desire  more  to  enjoy  what  is  ours  than  that  all  our 
subjects  may  enjoy  what  by  law  is  theirs,  by  a  full  and  entire 
administration  of  Justice  throughout  the  land,  and  by  extend- 
ing our  mercy  where  it  is  wanted  and  deserved. 

"  And  to  the  end  that  fear  of  punishment  may  not  engage 
any  conscious  to  themselves  of  what  is  passed  to  a  persever- 
ance in  guilt  for  the  future,  by  opposing  the  quiet  and  happi- 
ness of  their  country  in  the  Restoration  both  of  king  and  peers 
and  people  to  their  just  ancient  and  fundamental  rights,  we  do 
by  these  presents  declare  that  we  do  grant  a  free  and  general 
Pardon  which  we  are  ready  upon  demand  to  pass  under  our 
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great  seal  of  England  to  all  our  subjects  of  what  degree  or 
quality  soever  who  within   forty   days  after   the   publishing 
hereof  shall  lay  hold  upon  this  our  grace  and  favour  and  shall 
by  any  publick    act  declare  their  doing  so,    and    that   they 
return  to  the  loyalty  and  obedience  of  good  subjects  excepting 
only  such  persons  as  shall  hereafter  be  excepted  by  Parlia- 
ment.    Those  only  excepted  let  all  our  subjects  how  faulty 
soever  rely  upon  the  word  of  a  king  solemnly  given  by  this 
present  Declaration    that  no    crime  whatsoever    committed 
against  us  or  our  royal  father  before  the  publication  of  this 
shall  ever  rise  in  judgment  or  be  brought  in  question  against 
any  of  them  or  the  least  indamagement  of  them  either  in  their 
lives,  liberties  or  estates  or  (as  far  forth  as  lies  in  our  power) 
80  much  as  to  the  prejudice  of  their  reputations  by  any  re- 
proach or  terms  of  distinction  from  the  rest  of  our  best  sub- 
jects we  desiring  and  ordaining  that  henceforward  all  notes 
of  discord   separation   and  difference  of   parties  be   utterly 
abolished  among  all   our  subjects  whom  we  invite  and  con- 
jure to  a  perfect  union  among  themselves  under  our  pro- 
tection for  the  resettlement  of  our  just  rights  and  theirs  in 
a  free  parliament  by  which  upon  the  word  of  a  king  we  will  be 
advised. 

"And  because  the  passion  and  uncharitableness  of  the  times 
have  produced  several  opinions  in  religion  by  which  men  are 
engaged  in  parties  and  animosities  against  each  other  which 
when  they  shall  hereafter  unite  in  a  freedom  of  conversation 
will  be  composed  or  better  understood  we  do  declare  a  Liberty 
to  Tender  Consciences  and  that  no  man  shall  be  disquieted  or 
called  in  question  for  differences  of  opinion  in  matters  of  reli- 
gion which  do  not  disturb  the  peace  of  the  kingdom,  and  that 
we  shall  be  ready  to  consent  to  such  an  act  of  parliament  as 
upon  mature  deliberation  shall  be  offered  to  us  for  the  full 
granting  that  indulgence. 

"And  because  in  the  continued  distractions  of  so  many  years 
and  so  many  and  great  revolutions,  many  grants  and  purchases 
of  estates  have  been  made  to  and  by  many  officers,  soldiers  and 
others,  who  are  now  possessed  of  the  same,  and  who  may  be 
liable  to  actions  at  law  upon  several  titles  we  are  likewise 
willing  that  all  such  differences  and  all  things  relating  to  such 
grants,  sales  and  purchases,  shall  be  determined  in  Parliament, 
which  can  best  provide  for  the  just  satisfaction  of  all  men 
who  are  concerned. 

"And  we  do  further  declare  that  we  will  be  ready  to  consent 
by  any  Act  or  Acts  of  Parliament  to  the  purposes  aforesaid 
and  for  the  full  satisfaction  of  all  arrears  due  to  the  officers 
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and  soldiers  of  the  army  under  the  command  of  General  Monk 
and  that  they  shall  be  received  into  our  service  upon  as  good 
pay  and  conditions  as  they  now  enjoy. 

'*  Given  under  our  sign  manual  and  privy  signet  at  our 
Court  at  Breda  the  .4 — 14th  day  of  April  1660  in  the  twelfth 
year  of  our  reign." 

The  next  was  the  King's  letter  to  the  House  of  Lords. 

"C.  R.     Right  trusty  and  right  well  beloved  cousins  and 
right  trusty  and  well  beloved  cousins  and  trusty  and  right  well 
beloved  we  greet  you  well,  We  cannot  have  a  better  reason  to 
promise  ourself  an  end  of  our  common  sufferings  and  calamities 
and  that  our  own  just  power  and  authority  will  with  God's 
blessing  be  restored  to  us  than  that  you  are  again  acknow- 
ledged to  have  that   authority  and  jurisdiction  which  hath 
always  belonged  to  you  by  your  birth  and  the  fundamental 
laws  of  the  land  and  we  have  thought  it  very  fit  and  safe  for 
us  to  call  to  you  for  your  help  in  the  composing  the  confound- 
ing distempers  and  distractions  of  the  kingdom  in  which  your 
sufferings  are  next  to  those  we  have  undergone  ourself  and 
therefore  you  cannot  but  be  the  most  proper  counsellors  for 
removing  those  mischiefs  and  for  preventing  the  like  for  the 
future.     How  great  a  trust  we  repose  in  you  for  the  procuring 
and  establishing  a  blessed  peace  and  security  for  the  kingdom 
will  appear  to  you  by  our  inclosed  Declaration  which  trust  we 
are  most  confident  you  will  discharge  with  that  justice  and 
wisdom  that  becomes  you  and  must  always  be  expected  from 
you  and  that  upon  your  experience  how  one  violation  succeeds 
another,  when  the  known  relations  and  rules  of  Justice  are 
once  transgressed  you  will  be  as  jealous  for  the  rights  of  the 
crown,  and  for  the  honour  of  your  King,  as  for  yourselves, 
and  then  you  cannot  but  discharge  your  trust  with  good  success 
and  provide  for  and  establish  the  peace,  happiness,  and  honour 
of  King,  Lords,  and  Commons,  upon  that  foundation  which 
can  only  support  it,  and  we  shall  be  all  happy  in  each  other, 
and  as  the  whole  kingdom  will  bless  God  for  you  all  so  Ave 
shall  hold  ourself  obliged  in  an  especial  manner  to  thank  you. 
in  particular  according  to  the  affection  you  shall  express  to- 
wards us.     We  need  the  less  enlarge  to  you  upon  this  subject 
because  we  have  likewise  writ  to  the  House  of  Commons  which, 
we  suppose  they  will  communicate  to  you.     And  we  pray  Qod 
to  bless  your  joint  endeavours  for  the  good  of  us  all     And  bo 
we  bid  you  very  heartily  farewell. 

"Given  at  our  Court  at  Breda  this  4 — 14th  day  of  April 
1660  in  the  twelfth  year  of  our  reign." 
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The  letter  to  the  Fleet  is  as  follows : 

"To  our  trusty  and  well  beloved  General  Monk  and 
General  Montague  Generals  at  Sea  to  be  communicated  to 
the  Meet. 

"C.  R.  Trusty  and  well  beloved,  we  greet  you  well,  it  is  no 
small  comfort  to  us  after  so  long  and  great  troubles  and 
miseries  which  the  whole  nation  ha&  groaued  under  and  after 
so  great  revolutions  which  have  still  increased  those  miseries 
to  hear  that  the  Fleet  and  Ships  which  are  the  walls  of  the 
kingdom  are  put  under  the  command  of  two  persons  so  well 
disposed  to  and  concerned  in  the- peace  and  happiness  of  the 
kingdom  as  we  believe  you  to  be  and  that  the  officers  and 
seamen  under  your  command  are  more  inclined  to  return  to 
their  duty  to  us  and  put  a  period  to  these  distempers  and  dis- 
tractions which  have  so  impoverished  and  dishonoured  the 
nation  than  to  widen  the  breach,  and  to  raise  their  fortunes 
by  rapine  and  violence,  which  gives  us  great  encouragement 
and  hope  that  God  Almighty  will  heal  the  wounds  by  the  same 
plaister  that  made  the  flesh  raw  that  he  will  proceed  on  the 
same  method  in  pouring  his  blessings  upon  us  which  he  was 
pleased  to  use  when  he  began  to  afflict  us,  and  that  the  mani- 
festation of  the  good  aflTection  of  the  Fleet  and  seamen  towards 
us  and  the  peace  of  the  nation  may  be  the  prologue  to  that 
peace  that  was  first  interrupted  by  the  mistake  and  misunder- 
standing of  their  predecessors  which  would  be  such  a  blessing 
upon  us  all  that  we  should  not  be  less  delighted  with  the 
manner  than  the  matter  of  it. 

"In  this  hope  and  confidence  we  have  sent  the  enclosed  Decla- 
ration to  you  by  which  you  may  discern  how  much  we  are  willing 
to  contribute  towards  the  obtaining  the  general  and  public  peace 
in  wbicli  as  no  man  can  be  more  or  so  much  concerned  so  no 
man  can  be  more  solicitous  for  it.  And  we  do  earnestly  desire 
you  that  you  will  cause  the  said  Declaration  to  be  published  to 
all  the  officers  and  seamen  of  the  Fleet  to  the  end  that  they 
may  plainly  discern  how  much  we  have  put  into  their  power 
to  provide  for  the  peace  and  happiness  of  the  nation  who  have 
been  always  understood  by  them  to  be  the  best  and  most 
proper  counsellors  for  those  good  ends  and  you  are  likewise 
further  to  declare  to  them  that  we  have  the  same  gracious 
purpose  towards  them  which  we  have  expressed  towaixls  the 
Army  at  land  and  will  be  as  ready  to  provide  for  the  payment 
of  all  arrears  due  to  them  and  for  rewarding  them  according 
to  their  several  merits  as  we  have  expressed  to  the  other  and 
we  will  always  take  so  particular  a  care  of  them  and  their  con- 
ditioiis  as  shall  manifest  our  kindness  towards  them. 
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"And  so  depending  upon  God's  blessing  for  infusing  those 
good  resolutions  into  your  and  their  hearts  which  are  best  for 
us  all  we  bid  you  farewell. 

"Given  at  our  Court  at  Breda  this  4 — 14th  day  of  April 
1660  in  the  twelfth  year  of  our  reign." 

The  last  is  the  letter  to  the  City  of  London. 

"To  our  trusty  and  well  beloved  the  Lord  Mayor  and  Alder- 
men and  Common  Council  of  our  City  of  London. 

"  C.  R.  Trusty  and  well  beloved  we  greet  you  well,  in  these 
great  revolutions  of  late  happened  in  that  our  kingdom  to  the 
wonder  and  amazement  of  all  the  world  there  is  none  we  have 
looked  upon  with  more  comfoi*t  than  the  so  frequent  and 
public  manifestations  of  their  affections  to  us  in  the  City  of 
London,  which  hath  exceedingly  raised  our  spirits  and  which 
no  doubt  hath  proceeded  from  the  Spirit  of  God  and  his  extra- 
ordinary mercy  to  the  nation  which  hath  been  encouraged  by 
you  and  your  good  example  to  assert  that  government  under 
which  it  hath  so  many  hundred  years  enjoyed  as  great  felicity 
as  any  nation  in  Europe  and  to  discountenance  the  imaginations 
of  those  who  would  subject  our  subjects  to  a  government  they 
have  not  yet  devised  and  to  satisfy  the  pride  and  ambition  of 
a  few  ill  men  would  introduce  the  most  arbitrary  and  tyran- 
nical power  that  was  ever  yet  heard  of.  How  long  we  have 
aU  suffered  under  those  and  the  like  devices  all  the  world  takes 
notice  to  the  no  small  reproach  of  the  English  nation  which 
we  hope  it  is  now  providing  for  its  own  security  and  redemp- 
tion and  will  be  no  longer  bewitched  by  those  inventions. 

"How  desirous  we  are  to  contribute  to  the  obtaining  the 
peace  and  happiness-  of  our  subjects  without  effusion  of  blood, 
and  how  far  we  are  from  desiring  to  recover  what  belongs  to  us 
by  a  war  if  it  can  be  otherwise  done  will  appear  to  you  by  the 
enclosed  Declaration  which  together  with  this  our  letter  we 
have  intrusted  our  right  trusty  and  well  beloved  cousin  and 
Lord  Viscount  Mordaunt  and  our  trusty  and  well  beloved  ser- 
vant Sir  John  Greenvill  knight  one  of  the  Gentlemen  of  our 
bed  chamber  to  deliver  to  you  to  the  end  that  you  and  all  the 
rest  of  our  good  subjects  of  that  our  City  of  London  (to  whom 
we  desire  it  should  be  published)  may  know  how  far  we  are 
from  the  desire  of  revenge  or  that  the  peace  happiness  and 
security  of  the  kingdom  should   be   raised   upon   any  other 
foundation  than  the  affections  and  hearts  of  our  subjects  and 
their  own  consents. 

"We  have  not  the  least  doubt  of  your  just  sense  of  these 
our  condescensions  or  of  your  zeal  to  advance  and  promote  the 
same  good  end  by  disposing  all  men  to  meet  us  with  the  same 
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affection  and  tenderness  in  restoring  the  fundamental  laws  to 
that  reverence  that  is  due  to  them  and  upon  the  preservation 
whereof  all  our  happiness  depends  and  you  will  have  no  reason 
to  doubt  of  enjoying  your  full  share  in  that  happiness  and  of 
the  improving  it  by  our  particular  affection  to  you.     It  is  very 
natural  for  all  men  to  do  all  the  good  they  can  for  their  native 
country  and  to  advance  the  honour  of  it  and  as  we  have  that 
full  affection  for  the  kingdom  in  general  so  we  should  not  be 
thought  to  be  without  some  extraordinary  kindness  for  our 
native  city  in  that  particular  which  we  shall  manifest  on  all 
occasions  not  only  by  renewing  their  charters  and  confirming 
all  their  privileges*  which  they  have  received  from   our  pre- 
decessors but  by  adding  and  granting  any  new  favours  which 
may  advance  the  trade  wealth  and  honour  of  that  our  native 
city  for  which  we  will  be  so  solicitous  that  we  doubt  not  but 
that  it  will  in  due  time  receive  some  benefit  and  advantage  in 
all  those  respects  even  from  our  own  observation  and  experience 
abroad.     And  we  are  most  confident  we  shall  never  be  disap- 
pointed in  our  expectation  of  all  possible  service  from  your 
affections  and  so  we  bid  you  farewell. 

"Given  at  our  Court  at  Breda  the  4 — 14th  day  of  April 
1660  in  the  twelfth  year  of  our  reign." 

These  manifestoes  of  Charles,  especially  the  celebrated  decla- 
ration of  Breda,  produced  the  desired  effect.     The  republican 
party,  especially  the  members  of  the  High  Court  of  Justice  who 
tried  Charles  I.  had  till  now  been  of  opinion  that  for  them 
no  mercy  was  to  be  looked  for,  that  their  only  hope  was  resist- 
ance to  the  last.     Acting  on  this  idea,  the  republican  leaders 
endeavoured  once  more  to  arrange  an  armed  resistance.  Lambert 
who  had  been  arrested  by  Monk  and  sent  to  the  Tower  suc- 
ceeded in  making  his  escape  and  at  once  began  to  organize 
bis  party.     Several  of  the  regicides,  Ockey,  Axtel,  Corbett  and 
Creed,  joined  him.     Lambert  collected  some  troops,   others 
hastened  up  to  his  support.     The  Council  of  State  promptly 
sent  a  force  under  the  command  of  Col.  Ingoldsby  (one  of 
the  regicides)  to  suppress  this  insurrection.     Ingoldsby  came 
up  with  Lambert  at  Daventry  and  on  the  23rd  April  suc- 
ceeded in   arresting  him,  Ockey,  Axtel,  Corbett  and  Creed. 
This  prompt  action  quenched  the  rising.     The  Elections  mean- 
while had  been  held  and  the  representatives  of  the  party  in 
favour  of  the  restoration  were  everywhere  returned.     On  the 
25th  April  the  Convention  Parliament  met.     The  doors  of  the 
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House  of  Lords  were  found  open  and  for  the  first  time  since  the 
6th  February  1649  the  House  of  Lords  sat.  Only  9  Lords  were 
present  (Earls  Northumberland,  Lincoln,  Suffolk  and  Denbigh, 
Viscount  Say  and  Sele,  Lords'  Wharton,  Hunsdon,  Grey  de 
Warke  and  Maynard).  They  elected  the  Earl  of  Manchester 
speaker,  ordered  Henry  Scobell  who  had  in  his  custody  the 
Acts,  Journals,  and  records  of  the  House  of  Lords  to  deliver 
them  up  to  John  Brown,  the  Clerk  of  Parliament  and  also  to 
give  up  possession  of  the  building  where  the  records  were  kept. 

The  House  of  Commons  having  attended  a  Service  at  St 
Margaret's  repaired  to  the  House  of  Parliament.  Sir  Harbottle 
Grimstone  was  elected  Speaker,  and  was  conducted  to  his 
place  by  the  Lord  General  Monk,  Hollis  and  Pierpoint.  On  the 
next  day  April  26th  the  Lords  resolved  that  there  should  be 
a  general  "Thanksgiving  for  God's  great  mercy  in  delivering 
the  nation  out  of  their  long  Thraldom  confusion  and  misery." 
The  Commons  resolved  that  His  Excellency  the  Lord  General 
Monk  should  receive  "the  recognition  acknowledgment  and 
hearty  thanks  of  this  House  for  his  unparalleled  services  done 
for  these  nations." 

On  the  1st  of  May  the  King's  letter  and  declaration  were 
read  in  both  Houses. 

The  Lords  thereupon  required  a  conference  with  the  Com- 
mons on  the  great  affairs  of  the  Kingdom.  The  Commons 
resolved  unanimously  "  that  an  answer  should  be  prepared  to 
his  Majesty's  letter  expressing  the  great  and  joyful  sense  of  that 
House  of  his  offers,  and  their  humble  and  hearty  thanks  to  his 
Majesty  for  the  same,  with  professions  of  their  loyalty  and  duty 
to  his  Majesty.  That  his  Majesty's  letter  and  declaration  be 
entered  at  large  in  the  Journal  book  to  be  printed  and  pub- 
lished and  that  the  Lord  General  do  communicate  the  same  to 
the  officers  and  soldiers  under  his  command." 

At  the  conference  with  the  Lords  the  Earl  of  Manchester  in- 
formed the  Commons  of  the  letter  from  the  King  and  said,  "  It 
was  a  maxim  where  the  word  of  a  King  is,  there  is  power,  and 
where  the  word  of  our  King  is,  there  is  truth,  and  power  and 
truth  are  the  best  supports  of  Government.  Some  new  State 
Builders  that  had  been  forming  imaginary  States  of  Govern- 
ment which  brought  into  consideration  our  ancient  Government 
the  best  in  the  world."  The  Lords  had  resolved  "  that  according  to 
the  ancient  and  fundamental  Laws  of  the  Kingdom  the  Govern- 
ment is  and  ought  to  be  by  King,  Lords  and  Commons  that 
having  a  deep  sense  of  the  miseries  and  distraction  this  king- 
dom hath  been  involved  in  since  the  violent  attempt  to  dissolve 
the  established  Government  and  conceiving  that  the  separating 
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the  head  from  the  members  hath  been  the  chiefest  occasion  of 
all  our  disorders  and  confusion,  they  desire  some  ways  may  be 
considered  how  to  make  up  these  breaches  and  to  obtain  the 
King's  return  again  to  his  people.  That  they  desired  that  a 
Committee  of  the  House  of  Commons  might  be  appointed  to 
meet  one  of  the  Lords  to  prepare  such  things  as  might  be,  in 
order  to  these  good  and  necessary  ends,  and  to  form  a  letter  of 
thanks  and  acknowledgment  to  His  Majesty  for  his  gracious 
letter  and  declaration." 

The  Commons  resolved  that  they  agreed  in  all  things  with 
the  House  of  Lords. 

A  Committee  was  appointed  to  peruse  the  Journals  and 
records  as  to  any  pretended  acts  or  orders  which  had  been 
passed  and  were  inconsistent  with  the  Government  of  King 
Lords  and  Commons.  On  the  2nd  May  the  Commons  re- 
solved that  Sir  John  Grenville  who  brought  his  Majesty's  letter 
should  receive  the  thanks  of  the  House  and  <£500  to  buy  a 
jewel  as  a  testimony  of  respect  and  as  a  badge  of  honour. 
On  the  3rd  May  the  Lords  ordered  that  the  King  should  be 
prayed  for  and  his  arms  set  up.  In  the  Commons  the  Speaker 
^ve  the  thanks  of  the  House  to  Sir  John  Grenville;  and  said 
"our  Bells  and  our  bonfires  have  already  begun  the  proclama- 
tion of  His  Majesty's  goodness,  and  of  our  joys.  We  have 
told  the  people  of  England  that  our  King  the  glory  of  England 
is  coming  home  again  and  they  have  resounded  it  back  again 
in  our  ears,  that  they  are  ready  and  that  their  hearts  are  open 
to  receive  him.  Both  Parliament  and  People  have  cried  aloud 
to  the  King  of  kings  in  their  prayers,  Long  live  King  Charles 
the  Second." 

On  the  4th  May,  the  House  of  Lords  passed  an  order  vacating 
the  judgment  against  the  nine  Lords  impeached  by  the  House  of 
Commons  for  joining  the  King  at  York  in  1642,  and  on  the  next 
d^y  agreed  to  a  declaration  that  by  reason  of  the  extraoixiinary 
and  important  affiiirs  of  the  Kingdom  there  would  be  no  pro- 
ceedings in  the  Courts  of  Law  or  Equity  at  Westminster  until 
the  28th  instant.  On  the  same  day  the  Billfor  removing  and 
preventing  all  questions  and  disputes  concerning  the  assembling 
and  sitting  of  the  free  Parliament  passed  the  Commons  \  On 
the  7th  the  Lords  published  a  declaration  against  tumults  and 
riots  and  for  continuing  Sherilffs,  Justices,  <fec.  in  their  offices. 
Both  Houses  resolved  that  the  King  should  be  proclaimed 
the  next  day  and  that  certain  Lords  and  members  of  the  House 
of  Commons  should  attend  His  Majesty  with  an  answer  to  his 
letter.  A  proclamation  by  both  Houses  proclaiming  His  Majesty 

1  12  Car.  U.  c.  1. 


1660. 

resolution. 


Resolution 
of  the 
ComoMns. 


Resolutions. 


Nine  Lords, 


King  pro- 
claimed. 


14f 


State  THals. 


Order  of 
Vie  Lords. 


IjttvlthdlVt 
case. 


1660,  King  was  agreed  to.  On  the  8tli  May  the  Commons  resolved  that 
all  proceedings  under  the  great  seal  should  pass  in  the  King's 
name  from  the  5th  instant.  On  the  9th  the  Commons  sent  a 
message  to  the  Lords  enclosing  their  resolution  that  the  King 
be  desired  to  make  a  speedy  return  to  his  Parliament  and  the 
exercise  of  his  Klingly  office.  TJie  Lords  made  an  order  that 
the  arms  of  the  Commonwealth  be  everywhere  taken  down  and 
the  King's  arms  set  up  instead.  On  the  9th  the  Lords  oi*dered 
that  all  ministers  should  pray  for  the  King  in  the  public 
prayers  and  for  a  general  thanksgiving.  On  the  11th  the 
Lords  ordered  all  the  Commissioners  and  other  officers  who 
were  in  office  on  the  25th  April  last  should  proceed  in  the 
execution  of  their  offices  in  the  King's  name. 

In  the  midst  of  all  the  loyalty  we  have  an  instance  of 
independence  in  reference  to  the  proceedings  of  the  last  Parlia- 
ment we  should  hardly  expect.  On  the  12th  of  May,  on  a 
debate  in  the  Commons  Mr  LenthalP  said,  **He  that  first  drew 
his  sword  against  the  King  committed  as  high  an  offence  as 
he  that  cut  off  the  King's  head."  These  words  were  brought 
under  the  notice  of  the  House  and,  as  in  the  opinion  of  the  House 
they  were  as  high  a  reflexion  on  the  justice  and  proceedings 
of  the  Lords  and  Commons  in  the  last  Parliament  in  their 
actings  before  1648  as  could  be  expressed,  it  was  ordered  that 
the  words  be  sharply  reprehended  as  tending  to  render  those 
that  drew  the  sword  to  vindicate  tlieir  just  liberties  unto  a 
balance  with  them  that  cut  off  the  King's  head. 

On  the  14th  information  was  given  to  the  House  of  Lords 
of  treasonable  words  spoken  by  Justice  Bains  a  brewer  in 
ArreMof        Southwark  at  the  proclamation  of  the  King.     On  the  same 
reyicides,       (j^y  it  was  ordered  that  all  persons  who  sat  in  judgment  on 
the  late  King's  Majesty  should  be  secured.     On  the  15th  the 
Lords  appointed  a  Committee  to  repeal  all  ordinances  made 
since  the  Lords  were  interrupted.    The  same  day  the  Commons 
resolved  that  John  Bradshaw,  Oliver  Cromwell,  Henry  Ireton 
and  Thomas  Pride  deceased  shall  be  of  those  attainted  for 
murdering  his  late  Majesty.     On  the  18th  May,  the  Commons 
sent  up  the  resolutions  to  the  Lords  "that  all  persons  who  sat 
in  judgment  upon  the  late  King's  Majesty  when  sentence  of 
death  was  pronounced  against  him  should  be  forthwith  seized, 
and  secured  that  nothing  there  should  apply  to  Colonel  Mat- 
thew Tomlinson  and  that  the  ports  be  stopped  so  that  none  o£ 
those  that  were  ordered  to  be  apprehended  escape."     But  on 
the  next  day  at  a  conference  the  Lords  refused  to  agree  to  those 
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votes  as  trenching  on  the  ancient  privileges  of  their  House  in 
Judicature  in  Parliament  which  is  solely  in  the  Lords*  House. 

On  the  23rd  May  a  letter  from  General  Montagu  to  the 
Speaker  of  the  House  of  Lords  announced  that  the  King,  the 
Dukes  of  York  and  Gloucester  had  embarked  afr  Schevening  for 
Dover.  A  Committee  was  appointed  to  draw  up  a  letter  from 
the  House  of  Peers  to  the  King  to  express  their  great  desire 
for  His  Majesty's  safe  landing  and  asking  where  they  could 
wait  on  him.  On  the  29th  both  Houses  of  Parliament  waited 
on  the  King  at  Whitehall,  and  the  restoration  was  completed. 

The  royalist  party  were  now  desirous  to  celebrate  their 
triumph  and  to  celebrate  it  in  the  manner  considered  most  fitting 
in  those  days,  by  persecution.  On  the  29th  May  the  Commons 
resolved  unanimously  "  that  the  King's  Majesty  be  pleased  to 
give  order  that  the  oaths  of  allegiance  and  supremacy  be  ad- 
ministered according  to  the  laws  and  statutes  of  the  realm  now 
in  force."  On  the  same  day  they  desired  the  Lords'  concurrence 
in  a  proclamation  against  Jesuits  seminaries  popish  priests  and 
recusants.  On  the  next  day  it  was  resolved  that  a  Bill  should 
be  brought  in  "  for  a  perpetual  anniversary  of  Thanksgiving 
to  God  for  the  great  blessing  and  mercy  he  hath  been  gra- 
ciously pleased  to  vouchsafe  to  the  people  of  these  Kingdoms 
in  the  restoration  of  his  Majesty  to  his  people  and  Kingdom, 
being  the  birthday  of  His  Majesty,  and  the  day  of  His 
Majesty's  return  to  his  Parliament  \"  On  the  31st  the  Lords 
vacated  the  order  excluding  the  Lords  made  at  Oxford  from 
sitting.  On  the  same  day  the  Dukes  of  York  and  Glou- 
cester took  their  seats  in  the  House  of  Lords,  and  on  the  1st 
June  Lord  Clarendon  as  Lord  Chancellor  took  his  seat  on  the 
Woolsack  and  the  King  came  down  to  Parliament.  The  first 
time  a  King  had  'met  Parliament  since  the  attempt  to  arrest 
the  five  members. 

On  the  2nd  June  the  House  of  Commons  ordered  that 
after  that  date  no  member  should  sit  before  he  had  taken  the 
oaths  of  allegiance  and  supremacy.  On  the  11th  Prjmne  re- 
ported to  the  House  "that  those  who  had  taken  the  oaths  were 
455  and  that  he  knew  not  that  any  sitting  member  had  refused 
to  take  them." 

The  Lords  meanwhile  were  busy  in  punishing  persons  for 
using  treasonable  wonls.  A  Captain  Anthony  Belcham  was 
accused  of  this,  he  petitioned  25th  May  to  be  discharged  as  he 
did  not  desire  to  excuse  himself  of  the  matter  sworn  against 

1  12  Car.  H.  c.  14.  See  post.  It  was  proposed  to  crown  Charles  on 
tlie  same  day  in  16^61,  and  to  strike  a  medc^  with  the  motto,  "Natus 
renatus,  coronatiu" 
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him  but  he  did  not  remember  ever  having  spoken  the 
words  deposed.  He  prayed  that  the  Lords  would  grant 
him  the  benefit  of  His  Majesty's  declaration  and  to  dis- 
charge him  from  his  imprisonment*.  Captain  Henbury  was 
also  charged  with  using  treasonable  words.  He  said  in  his 
def enoe  that  the  words  alleged  were  spoken  in  March  last  when 
men  took  too  great  a  latitude  in  speaking  against  the  Kingly 
Government,  he  denied  that  he  used  the  words,  but  as  his 
Majesty  had  granted  his  most  gracious  and  free  pardon  to  all 
his  subjects  who  should  within  forty  days  lay  hold  upon  his 
grace  and  favour  and  should  by  any  public  act  declare  their 
doing  so  he  prayed  that  he  might  have  the  benefit  of  his 
Majesty's  most  gracious  pardon  and  be  discharged  from  im- 
prisonment*. On  the  20tk  May  Sir  John  Lenthall  handed  in 
to  the  Jjords  papers  concerning  persons  that  had  spoken  treason- 
able words  against  the  King.  The  first  was  Thomas  Blacklock 
who  denied  he  spoke  the  words  alleged  against  him  but 
refused  to  sign  the  examination.  The  next  Lewis  Powell  was 
alleged  to  have  ^id  ''  that  if  the  King  should  land  and  the 
Barge  should  go  down  for  him  he  would  have  an  oar  in  the 
same  Barge  with  some  others  that  he  knew  and  that  he  would 
sink  the  Barge  and  every  man  and  mother's  child  that  was  in  it 
for  he  valued  not  his  own  life  so  the  Kling  might  not  come  in." 
All  this  Powell  denied.  Margaret  Dagger  was  charged  with 
saying,  "that  the  King  meaning  our  Sovereign  Lord  Charles 
was  a  bastard  and  that  Bridewell  was  the  fittest  place  for  him/' 
but  she  denied  she  had  used  the  words'. 

The  Commons  were  not  behindhand  in  loyalty  and  persecu- 
tion.^    On  the  16  th  June  they  ordered  the  Attorney-General  to 
proceed  against  John  Milton  in  respect  of  two  books  ^^Pra 
populo  Anglicano  defeftmo^^  and  "  Tlie  Portraiture  of  his  SacredL 
Majesty"  and  against  John  Goodwin  for  the  *^ Obstructors  €>f 
JusticeJ^     On  the  10th  July  in  a  Bill  for  Poll  money,  they  in- 
serted an  amendment  that  "every  Popish  recusant  or  otkex* 
above  18  years  of  age  should  pay  double  the  rate  and  propor- 
tion imposed  upon  others  of  the  same  degree  rank  and  quality-.'* 
Thus  imitating  the  example  of  Cromwell  in  taxing  a  class  £or 
their  opinions. 

The  great  business  with  which  the  Convention  Parliamenti 
was  occupied  was  the  act  of  indemnity.  All  parties  seem,  -to 
have  been  agreed  that  the  death  of  Charles  could  not  1>q 
forgotten  or  forgiven,  that  some  exceptions  must  be  made  oixt 
of  the  act,  and  this  seems  to  have  been  implied  by  Charles    li^ 


^  7th  Bep.  Historical  MSS.  Gomm.,  p.  87. 
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the  Declaration  of  Breda*,  as  Mr  Burke  puts  it,  "The  king  did 
net  in  reality  grant  an  act  of  indemnity;  the  prevailing  power, 
then  in  a  manner  the  nation,  granted  an  indemnity  to  him. 
The  idea  of  a  preceding  rebellion  was  not  at  all  admitted  in 
that  convention  and  in  that  Parliament.     The  regicides  were 
a  common  enemy  and  as  such  given  up."     As  there  were  to 
be  exceptions    out   of   the   act,   all  parties  desired  that  the 
exceptions  should  be  settled  as  soon  as  possible  so  that  the  fate 
of  persons  implicated  might  be  known.    On  the  6th  June,  1660 
the  King  issued  the  following  proclamation  concerning  traitors 
"Whereas  Owen  Rowe,  Augustine  Garland,  Robert  Tich- 
boum.  Sir  Hardress  Waller,  John  lisle,  William  Say,  Sir 
Hardress  Waller,  Valentine  Wanton,  Thomas  Harrison,  Ed- 
ward Whalley,  William  Heveningham,  Isaac  Pennington,  Henry 
Martin,  John  Barksted,  Gilbert  Millington,  Edmond  Ludlow, 
Sir  Michael  Livesey,  Robert  Lilboum,  Adrian  Scroop,  John 
Okey,  John  Hewson,  William  GojQfe,  Cornelius  Holland,  Thomas 
Challoner,  John  Carew,  John  Jones,  Miles  Corbet,  Henry  Smith, 
Gregory  Clement,  Thomas  Wogan,  Edmond  Harvey,  Thomas 
Sco^  William  Cawley,  John  Downs,  Nicholas  Lowe,  Vincent 
Potter,  John  Dixwell,  George  Fleetwood,  Simon  Meyne,  James 
Temple,  Peter  Temple,  Daniel  Blagrave,  Thomas  Wait,  John 
Cook,  Andrew  Broughton,  Edward  Dendy,  William  Hewlet, 
Francis  Hacker,  and  Daniel  Axtel,  being  deeply  guilty  of  that 
most  detestable  and  bloody  treason,  in  sitting  upon  and  giving 
judgment  against  the  life  of  our  Royal  Father  and  out  of  a 
sense  of  their  own  guilt  have  lately  fled  and  obscured  them- 
selves whereby  they  cannot  be  apprehended  and  brought  to 
personal  trial  for  their  said  treason  according  to  Law.     We  do 
therefore  by  the  advice  of  our  Lords  and  Commons  in  Parlia- 
ment assembled  command  publish  and  declare  by  this  our  pro- 
clamation that  all  and  every  the  persons  before  named  shall 
within  14  days  next  after  the  publishing  of  this  our  Royal 
proclamation  personally  appear  and  render  themselves  to  our 
Speaker  under  pain  of  being  exempted  from  any  pardon  or 
indemnity  both  for  their  respective  lives  and  estates." 

In  pursuance  of  this  proclamation  Owen  Rowe,  Augustine 
Garland,  Edmond  Harvey,  Henry  Smith,  Henry  Martin,  Sir 
Hardress  Waller,  Robert  Tichboum,  George  Fleetwood,  James 
Temple,  Thomas  Wait,  Simon  Meyne,  William  Heveningham, 
Isaac  Pennington,  Peter  Temple,  Robert  Lilboum,  Gilbert 
Millington,  Vincent. Potter,  Thomas  Wogan  and  John  Downs 
surrendered  to  the  Speaker. 

In  the  House  of  Commons  on  the  14th  May  it  was  proposed 

^  Bee  ante,  p.  7- 
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only  to  exempt  seven  persons  from  the  benefit  of  the  act  both 
as  to  life  and  estate.     These  seven  (Scot,  Holland,  Lisle,  Bark- 
stead,  Hairison,  Say  and  Jones)  had  all  been  present  when 
sentence  was  pronounced  and  four  of  them  (Harrison,  Jones, 
Barkstead  and  Scot)  had  signed  the  death  warrant.     A  few 
days  afterwards  Cook  the  Counsel  for  the  Commonwealth  at 
the  trial,  Broughton  who  had  acted  as  Clerk  of  the  Court,  and 
Dendy  who  had  acted  as  Sergeant  at  arms  were  added  to  the 
list.     On  the  8th  June  after  two  divisions  (160  to  131,  and 
153  to  135)  it  was  resolved  "that  the  number  of  20  and  no 
more,  of  those  who  sat  as  judges  of  the  late  King*'  should  be 
excepted  from  pardon.     The  House  then  proceeded  to  name 
the  20.    Lenthall  who  as  Speaker  had  put  the  question  to  the 
vote  as  to  whether  the  ordinances  erecting  the  High  Court  of 
Justice  should  pass,  was  included  in  the  number  by  215  to  126, 
Whitelock  was  excluded  by  175  to  134.     The  twenty  as  ulti- 
mately settled  were  Lenthall,  Vane,  Burton,  Keble,  St  John, 
Ireton,   Haslerig,   Sydenham,   Desborough,   Axtell,  Lambert, 
Pack, -Blackwell,  Fleetwood,  Pyne,  Dean,  Creed,  Nye,  Good- 
win, and  Corbet.    These  20  were- to  be  punished  by  penalties 
not  extending  to  death.    Of  them  only  4  had  sat  on  the  King*s 
Trial  when  sentence  was  pronounced,  namely,  Ireton,  Fleetwood, 
Dean,  and  Corbet,  Axtell  had  commanded  the  guard  on  the  day 
of  the  execution. 

The  Commons  then  proceeded  to  except  from  the  act  all 
the  King's  judges  who  had  not  surrendered  themselves  in  accord- 
ance with  the  proclamation  of  the  6th  June  and  these  persons 
eleven  in  number  were  afterwards  excepted  by  name.     In  tlxis 
state  the  Bill  passed  the  Commons  on  the  11th  June,  and  wa^ 
brought  up  to  the  House  of  Lords.     In  this  House  the  ol<i 
Bx)yalists  were  stronger  in  number  and  their  ideas  of  justice  or 
vengeance  also  stronger  than  in  the  Commons,  and  they  piro- 
ceeded  to  amend  the  Bill  to  suit  their  views,  but  even  with  th.eir 
alterations,  it  fell  very  short  of  what  the  bulk  of  the  Royalist 
party  expected  or  intended.     This  will  be  best  seen  from  -fclie 
foUowiug  statement  of  some  of  the  petitions  to  the  House    o{ 
Lords  as  to  it  ^ 

Lord  Abergaveny  petitioned  that  as  William  Say  on^  of 
the  King's  Judges  in  1 646  got  possession  of  Lord  Abergavexxy  »g 
manors  and  lands  in  Kent,  and  received  the  profits  until  X6S5 
a  proviso  might  be  inserted  in  the  act  of  attainder  and  f  or*- 
feiture  of  Say^s  estate,  that  Say's  lands  should  be  liable  to  x>a.^ 
to  Lord  Abergaveny  any  sum  due  from  Say  to  him. 


See  seventh  report  HiBtorical  MSS.  Comm.,  p.  95. 
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Arnold  Beake  and  other  merchants  of  London  stated  that 
in  1653,  Robert  Sedgewick  and  John  Leverett  illegally  seized 
a  ship  and  goods  of  the  petitioners  and  took  them  to  America ; 
they  prayed  that  a  proviso  might  be  inserted  in  the  Bill  that 
they  might  continue  their  action  on  which  they  had  already 
spent  £400. 

Captain  Thomas  Booth  was  taken  prisoner  at  Newark  in 
1645  by  Francis  Fiennes  and  notwithstanding  the  articles  of 
surrender  kept  in  prison.  He  prayed  that  Fiennes  might  be 
excepted  from  the  act  in  respect  of  this. 

William  Browne  of  Ledbury  in  1651  proclaimed  Charles  IL 
Comet  Day  with  a  party  of  horse  arrested,  wounded  him,  plun- 
dered his  goods,  and  comj^elled  Browne  to  proclaim  that  Charles 
VB8  a  traitor,  he  therefore  asked  that  Day  might  be  excepted 
from  pardon. 

Cressy  Burnett  lent  money  to  various  Yorkshire  gentlemen 
upon  bonds  for  the  repayment  of  the  same  with  interest,  but 
upon  information  to  the  Committee  for  the  advance  of  money 
that  the  money  was  lent  to  foment  the  war,  the  petitioners 
were  proceeded  against  as  delinquents  and  forced  to  deliver  up 
their  bonds.  The  petitioners  prayed  that  Samuel  Moyer  and 
the  rest  of  the  Committee  and  their  agents  Francis  Neville  and 
others  might  account  for  the  money  they  had  received  towards 
satisfaction  of  the  Petitioners  just  debts  and  that  no  proviso 
might  be  admitted  into  the  act  of  oblivion  to  their  prejudice, 

Elizabeth  Colt  daughter  and  coheir  of  John  Dutton  of 
Sherbom  in  the  County  of  Gloucester,  Esquire,  deceased,  the 
Petitioner's  father  being  engaged  for  great  sums  of  money,  for 
his  late  Majesty  at  Oxford  which  he  since  paid  did  to  reim- 
burse himself  purchase  from  the  Trustees  appointed  by  pre- 
tended Acts  of  Parliament  divers  fee  farm  rents  belonging  to 
liis  Majesty.  Dutton  died  in  1656  and  by  his  Will  left  the 
residue  oi*  the  rents  after  other  bequests  to  the  Petitioner  under 
certain  conditions.  The  Petitioner  prays  that  a  proviso  may 
be  inserted  in  the  act  of  indemnity  saving  her  right  to  the 
rents. 

Ralph  Constable  and  others  of  the  County  of  York,  Gentle- 
nien,  petitioned  that  Luke  Robinson  and  others  who  in  order  to 
support  the  tyranny  of  the  late  usurper  violently  seized  the 
Petitioners  and  imprisoned  them  in  York  castle  might  be  ex- 
cepted out  of  the  general  pardon. 

These  are  a  few  instances  of  the  proposals  made  to  Parlia- 
ment on  the  act  of  indemnity,  every  person  who  had  suffered 
any  loss  or  injury  real  or  pretended  considered  .that  now  he 
W  a  right  to  be  avenged  on  his  adversary  and  to  have  his 
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adversary's  name  excepted  out  of  the  act  of  indemnity.     It  was 
impossible  that  any  Government  however  well  disposed  to  its 
own  adherents  could  yield  to  such  proposals  as  were  then  made. 
Looking  at  the  pressure  brought  to  bear  upon  Parliament  by 
the  petitioners  all  the  praise  that  has  been  bestowed  on  the 
act  of  indemnity  seems  to  be  merited.     It  is  not  such  an  act 
as  we  hope  would  be  passed  at  the  present  day.     It  is  not  such 
an  act  as  a  victorious  and  magnanimous  party  would  extend 
to  a  conquered  foe.     But  with  all  its  faulte  it  is  the  greatest 
measure  of  pardon  that  up  to  that  date  had  ever  been  accorded 
to  rebels  in  English  History,  it  proceeded  upon  true  principles 
excepting  public  offenders  but  giving  oblivion  and  indemnity 
to  private  offenders  and  private  disputants. 

The  act  the  12  Charles  II.  c  11  as  it  passed  into  law  is  as 
follows: 

"An  act  of  free  and  general  pardon,  indemnity,  and  ob- 
livion." 

I.     The  king's   most   excellent   Majesty,  taking  into  his 
gracious  and  serious  consideration  the  long  and  great  troubles, 
discords  and  wars  that  have  for  many  years  past  been  in  this 
kingdom,  and  that  divers  of  his  subjects  are  by  occasion  thereof, 
and  otherwise  fallen  into  and  be  obnoxious  to  great  pains  and 
penalties;    out  of  a  hearty  and  pious  desire   to   put  an   end 
to  all  suits  and  controversies  that  by  occasion  of  the  late  dis- 
tractions have  arisen  or  may  arise  between  all  his  subjects; 
and  to  the  intent  no  crime  whatsoever  committed  against  his 
Majesty  or  his  royal  father,  shall  hereafter  rise  in  judgment, 
or  be  brought  in  question,  against  any  of  them  to  the  least 
endamagement  of  them,  either  in  their  lives,  liberties,  estates, 
or  to  the  prejudice  of  their  reputations,  by  any  reproach   or 
term  of  distinction;  and  to  bury  all  seeds  of  future  discords 
and  remembrance  of  the  former,  as  well  in  his  own  breast  as 
in  the  breasts  of  his  subjects  one  towards   another:   and   in 
performance  of  his  royal  and  gracious  word  signified  by   his 
letters  to  the  several  houses  of  parliament  now  assembled,  and 
his  declarations  in  that  behalf  published,  is  pleased  that   it 
may  be  enacted;  and  be  enacted  by  the  Kings  most  excel] enl 
majesty,  with  the  advice  and  consent  of  the  lords  and   com- 
mons, in  this  present  parliament  assembled,  first.  That  all  an<^ 
all  manner  of  treasons,  misprisions  of  treasons,  murders,  felonies 
offences,  crimes,  contempts  and  misdemeanors,  counselled,  coin 
manded,  acted  or  done  since  the  first  day  of  January  in.    th^ 
year  of  our  Lord  one  thousand  six  hundred  thirty  seven,  \}i 
any  person  or  persons  before  the  twenty  fourth  day  of  Jixn 
in  the  year  of  our  Lord  one  thousand  six  hundred  and  sixit^^ 


Charles  II. 


21 


other  than  the  persons  hereafter  by  name  excepted  in  such 
manner  as  they  are  hereafter  excepted  by  virtue  or  colour  of 
any  command,  power,  authority,  commission,  warrant  or  instruc- 
tions from  his  late  Majesty  King  Charles,  or  his  Majesty  that 
now  is,  or  from  any  other  person  or  persons  deriving  or  pre- 
tending to  derive  authority  mediately  or  immediately,  from 
both  or  either  of  their  Majesties,  or  by  virtue  or  colour  of  any 
authority  derived  mediately  or  immediately  of  or  from  both 
houses  or  either  house  of  parliament,  or  of  or  from  any  con- 
vention or  assembly,  called  or  reputed,  or  taking  on  them  the 
name  of  a  parliament,  or  by,  from  or  under  any  authority  stiled 
Of  blown  by  the  name  of  the  keepers  of  the  liberty  of  England 
by  authority  of  parliament  or  by  virtue  or  colour  of  any  writ, 
commission,  or  letters  patents,  instruction  or  instructions  of  or 
from  any  person  or  persons  tituled,  reputed  or  taken  to  be  lord 
protector  of  the  commonwealth  of  England  Scotland  and  Ire- 
land, and  the  dominions  thereunto  belonging  or  lord  protector  of 
the  commonwealth  of  England,  Scotland  and  Ireland  and  the 
dofflinions  and  territories  thereto  belonging  or  assuming  the  au- 
thority, or  reputed  to  be  chief  magistrate  of  the  commonwealth, 
or  commander  in  chief  of  the  forces  or  armies  of  this  nation  by  sea 
or  land,  or  by  any  pretence,  waiTant  or  command  whatsoever, 
from  them  or  any  of  them,  or  their  or  either  of  their  respective 
council  or  councils  or  any  member  of  such  council  or  councils,  or 
from  any  person  or  persons  whatsoever  deriving  or  pretending 
to  derive  authority  from  them  or  any  of  them,  be  pardoned, 
released,  indemnified,  discharged  and  put  in  utter  oblivion. 

II.  And  that  all  and  every  the  person  and  persons  acting 
advising,  assisting,  abetting  and  counselling  the  same,  they, 
their  heirs,  executors  and  administrators,  (except  as  before  is 
excepted)  be  and  are  hereby  pardoned,  released,  acquitted, 
indemnified  and  discharged  from  the  same;  and  of  and  from 
&11  pains  of  death,  and  other  pains,  judgments,  indictments, 
convictions,  attainders,  outlawries,  penalties,  escheats  and  for- 
feitures, therefore  had  or  given,  or  that  might  accrue  for 
the  same:  and  that  all  such  judgments,  indictments,  convic- 
tions, attainders,  outlawries,  penalties,  escheats  and  forfeitures, 
ud  every  of  them,  and  all  grants  thereupon  made,  and  all 
estates  derived  under  the  same,  be  and  are  hereby  declared 
and  enacted  to  be  from  henceforth  null  and  void:  and  that 
all  mean  profits  not  yet  received  by  such  grantees,  shall  be 
and  are  hereby  discharged:  and  that  all  and  every  person 
md  persons  bodies  politick  and  corporate,  their  and  every  of 
their  heirs,  executors,  administrators  and  successors,  shall  be 
tod  are  hereby  restored  to  all  and  every  their  lands,  tenements 
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and  hereditaments,  goods,  chattels,  and  other  things  forfeited, 
which  to  his  Majesty  do  or  shall  appertain  by  reason  of  any 
offence  herein  before  mentioned,  and  not  hereafter  in  this 
present  act  excepted  and  foreprized. 

III.  And  be  it  further  enacted,  That  all  appeals,  and  all 
personal  actions,  suits  molestations  and  prosecutions  whatsoever, 
for  or  by  reason  of  any  act  of  hostility,  trespass,  assault,  imprison- 
ment or  breach  of  the  peace,  advised,  counselled,  commanded, 
appointed,  happened,  acted  or  done,  by  reason  of  the  late 
troubles,  or  the  late  wars,  in  his  Majesty's  dominions,  or  rela- 
ting thereunto,  and  all  judgments  and  executions  thereupon 
had  before  the  first  day  of  May  in  the  year  of  our  Lord  one 
thousand  six  hundred  fifty  and  eight,  stand  and  be  from  hence- 
forth discharged;  but  not  to  restore  to  any  person  or  persons 
any  sums  of  money,  mean  profits  or  goods,  already  received  or 
taken  upon  such  execution  or  to  give  any  account  for  the  same. 

lY.     And  be  it  likewise  enacted,  That  all  appeals,  and  all 
personal  actions  and  causes  of  such  actions,  suits,  molestations 
and  prosecutions  whatsoever,  for  or  by  reason  of  any  act  or  thing 
advised,  counselled,  commanded,  acted  or  done  by  virtue  or  colour 
of  any  authority  or  commission  granted  by  his  late  Majesty, 
or  his  Majesty  that  now  is,  or  by  virtue  or  colour  of  any  order  or 
ordinance  of  one  or  both  houses  of  parliament  sitting  at  West- 
minster; or  by  any  act  or  order  made  by  any  pei-sons  assuming 
the  name  of  a  parliament,  and  sitting  as  a  parliament  at  West- 
minster,  after  the  death  of  the  late  King  Charles  the  first ;  or 
by  the  authority  of  the  said  keepers  of  the  liberties  of  England 
or  by  any  ordinance  of  either  of  the  late  protectors  and  council ; 
or  by  or  upon  any  commission,  writ,  process  or  warrant,  by 
them  or  any  of  them,  or  by  authority  derived  from  them  or 
any   of  them,  and  all  demands   of  arrearages   of  rents,   and 
mean  profits  of  lands,  tenements  or  hereditament  heretofore 
incurred  or  grown   due,  which  have  been  paid,  received   or 
disposed  by  virtue  or  colour  of  any  the  authorities  or  pretended 
authorities  aforesaid,  other  than  such  arrearages  or  mean  profits 
as  are  or  shall  be  otherwise  disposed  by  any  act  or  acts  of  this 
present  session  of  parliament,  be  from  henceforth  discharged. 

y.  And  it  is  further  by  the  authority  aforesaid  enacted  in 
the  second  place.  That  all  and  evei^  the  'subjects  of  these  his 
Majesty's  realms  of  England  and  Ireland,  the  dominion  o£ 
Wales,  the  isles  of  Jersey  and  Guernsey,  and  the  town  of  Ber- 
wick upon  Tweed,  and  other  his  Majesty's  dominions,  the  heirs, 
executors  and  administrators  of  them,  and  every  of  them,  and 
all  and  singular  bodies  in  any  manner  of  wise  corporated, 
cities,  boroughs,  shires,  ridings,  hundreds,  lathes,  rapes,  wapen* 
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takes,  towns,  villages,  hamlets,  and  tithings,  and  every  of 
them,  and  the  successor  and  successors  of  every  of  them,  shall 
be  and  are  by  the  authority  of  this  present  parliament  acquit- 
ted, pardoned,  released,  indemnified  and  discharged  against  the 
King's  majesty,  his  heirs  and  successors,  and  every  of  them  of 
and  from  all  manner  of  treasons,  misprisions  of  treason,  felo- 
nies, offences,  contempts,  trespasses,  entries,  wrongs,  deceits,  mis- 
demeanors, forfeitures,  penalties  and  sums  of  money,  intrusions, 
mean  profits,  wardships,  marriages,  reliefs,  liveries,  ouster  le 
mms^  mean  rates,  respites  of  homage,  fines,  and  seizures  for 
alienation  without  licence,  arrearages  of  rents,  (other  than  the 
arrearages  of  rents  due  from  the  late  farmers,  or  pretended 
fanners,  of  the  excise  or  customs  respectively,  and  other  than 
such  arrearages  of  reuts  or  mean  profits,  as  are  or  shall  be 
otherwise  disposed  by  any  act  or  acts  of  this  present  parlia- 
ment) and  of  and  from  all  arrearages  of  tenths  and  first  fruits, 
^es,  postfines,  issues  and  amerciaments,  and  all  recognizances, 
bonds,  or  other  securities  given  for  payment  of  them  or  any  of 
them,  concealment  of  customs  and  excise,  arrearages  of  pur- 
veyance, and  of  compositions  for  the  same;  and  of  and  from 
all  pains  of  deaths,  pains  corporal  and  pecuniary,  and  generally 
of  and  from  all  other  things,  causes  quarrels,  suits,  judgments 
and  executions  in  this  present  act  hereafter  not  excepted  nor 
foreprized,  which  may  be  or  can  be  by  his  Majesty  in  any  wise 
or  by  any  means  pardoned,  before  and  unto  the  twenty  fourth 
day  of  June  in  the  year  of  our  Lord  one  thousaQd  six  hundred 
and  sixty,  to  every  or  any  of  his  said  subjects,  bodies  corporate, 
cities,  boroughs,  shires,  ridings,  hundreds,  lathes,  rapes,  wapen- 
takes, towns,  villages  and  tithings,  or  any  of  them. 

VL  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  all  grants  and  patents  since  the  twenty  fifth  of  March  one 
thousand  six  hundml  forty  one,  touching  the  wardship  and 
custody  of  the  body  and  lands,  or  touching  the  marriage  of  any 
heir  within  age,  and  all  mean  profits  yet  unreceived  and  de- 
mandable  by  reason  thereof,  shall  be  and  are  hereby  from 
henceforth  discharged. 

VIL  And  also  the  King's  majesty  is  contented,  That  it  be 
further  enacted  by  authority  of  this  present  parliament,  and  be  it 
enacted  by  the  authority  aforesaid.  That  this  his  said  free 
pardon,  indemnity  and  oblivion,  shall  be  as  good  and  efiectual 
in  the  law  to  every  of  his  said  subjects,  bodies  corporate,  and 
others  before  rehearsed,  in,  for  and  against  all  things  which 
be  not  hereafter  in  this  present  act  excepted  and  foreprized,  as 
the  same  pardon,  indemnity  and  oblivion  should  have  been,  if 
&11  offences,    contempts,    forfeitures,    causes,   matters,   suits. 
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quarrels,  judgments,  executions,  penalties,  and  all  other  things 
not  hereafter  in  this  present  act  excepted  and  foreprized,  had 
been  particularly,   singularly,  especially  and   plainly    named, 
rehearsed  and  specified,  and  also  pardoned  by  proper  and  ex- 
press words  and  names,  in  their  kinds,  natures  and  qualities, 
by  words  and  terms  thereunto  requisite  to  have  been  put  in 
and  expressed  in  this  present  act  of  free  pardon,  indemnity 
and  oblivion:  and  that  his  said  subjects,  nor  any  of  them, 
nor  the  heirs,  executors  or  administrators  of  any  of  them,  nor 
the  said  bodies  corporate  and  others  before  named  and  rehearsed, 
nor  any  of  them,  be  nor  shall  be  sued,  vexed  or  inquieted,  by 
or  on  the  behalf  of  the  King's  majesty,  his  heii*s  or  successors, 
in  their  bodies,  goods,  chattels,  lands  or  tenements,  for  any 
manner  of  matter,   cause,  contempt,  misdemeanor,  forfeiture, 
trespass,  ojffence,  or  any  other  thing  suffered,  done  or  commit- 
ted, before  the  said  twenty  fourth  day  of  June  one  thousand 
six  hundred  and  sixty,  against  his  late  majesty  King  Charles, 
or  his  Majesty  that  now  is,  his  crown,  dignity,  prerogative,  laws 
or  statutes,  but  only  for  such  matters,  causes  and  offences,  as  be 
excepted  and  foreprized  by  this  present  act  out  of  the  same;  any 
statutiO  or  statutes,  laws,  customs  or  usages  heretofore  had,  made 
or  used  to  the  contrary  in  any   wise  notwithstanding;   and 
that  all  and  every  the  King's  said  subjects,  and  all  and  singular 
bodies  corporate,  and  others  before  rehearsed,  may  by  him  or 
themselves,  or  by  his  or  their  deputy  or  deputies,  or  by  his  or 
their  attorney  or  attornies,  according  to  the  laws  of  this  realm, 
plead  and  minister  this  present  act  of  free  pardon  for  his  or 
their  discharge  of  or  for  any  thing  that  is  by  virtue  of  this 
present  act  pardoned,  discharged,  given  or  granted,  without 
any  fee  or  other  thing  paying  to  any  person  or  persons  for 
writing  or  entry  of  the  judgments  or  other  cause  concerning 
such  plea,  writing  or  entry,  but  only  sixteen  pence  to  be  paid 
to  the  officer  or  clerk  that  shall  enter  such  plea,  matter   or 
judgment  for  the  party's  discharge  in  that  behalf;  any  law, 
statute,  usage,  or  custom  to  the  contrary  notwithstanding. 

VIII.  And  furthermore,  the  King's  Majesty  is  contented  and 
pleased,  that  it  be  enacted  and  be  it  enacted  by  the  authority- 
aforesaid,  That  this  his  said  free  pardon,  indemnity  and  oblivion, 
by  the  general  words,  clauses  and  sentences  before  rehearsed 
shall  be  reputed,  deemed,  adjudged,  expounded,  allowed  and 
taken,  in  all  manner  of  courts  of  his  Highness  and  elsewhere, 
most  beneficial  and  available  to  all  and  singular  the  said  sub- 
jects, bodies  coiporate  and  others  before-rehearsed,  and  to  every 
of  them,  in  all  things  not  in  this  present  act  excepted  or  fore- 
prized,  without  any  ambiguity,  question  or  other  delay  vhati- 


Charles  II. 


25 


soever  it  shall  be,  to  be  made,  pleaded,  objected  or  alledged  by 
the  King  our  sovereign  lord,  his  heirs  or  successors,  or  by  his 
or  any  of  their  general  attorney  or  attorneys,  or  by  any  person 
or  persons  for  hjs  Highness,  or  any  of  his  heirs  or  successors. 

IX  And  furthermore,  be  it  enacted  by  the  King  our  sove- 
reign lord  and  the  authority  aforesaid.  That  if  any  oflficer  or  c!e-k 
of  any  of  his  Highness  courts,  commonly  called  the  chancery, 
King's  bench  and  common  pleas,  or  of  his  exchequer,  or  any 
other  officer  or  clerk  of  any  other  of  his  Highness  courts  within 
this  realm,  at  any  time  after  the  passing  of  this  present  act, 
make  out  or  write  out  any  manner  of  writs,  process,  summons 
or  other  precepts  whereby  any  of  the  said  subjects,  or  of  the 
said  bodies  corporate,  or  others  before  rehearsed  or  any  of  them 
shall  be  in  any  wise  arrested,  attached  distrained,  summoned 
or  otherwise  vexed,  inquieted  or  grieved,  in  his  or  their  bodies, 
lands,  tenements,  goods  or  chattels,  or  in  any  of  them,  for  or 
because  of  any  manner  of  thing  pardoned  or  discharged  by 
virtue  of  this  act  of  free  pardou :  or  if  any  sheriff  or  eschea- 
tor,  or  any  of  their  deputy  or  deputies,  or  any  bailiff  or  other 
officer  whatsoever,  by  colour  of  his  or  their  office  or  otherwise, 
after  the  passing  of  this  present  act,  do  levy,  receive,  take  or 
withhold  of  or  fix)m  any  person  or  persons,  any  thing  pardoned 
or  discharged  by   this  act :  that  then  every   such   person   so 
offending,  and  thereof  lawfully  convicted  or  condemned  by  any 
sufficient  testimony,  witness  or  proof,  shall  yield  and  pay  for 
recompence  thereof  to  the  party  so  grieved  or  offended  thereby, 
his  or  their  treble  damages,  besides  all  costs  of  the  suit :  and 
shall  also  forfeit  and  lose  to  the  King's  majesty  for  every  such 
default  ten  pounds:   and  nevertheless,  all  and  singular  such 
writs,  process  and  precepts  so  to  be  made  for  or  upon  any 
manner  of  thing  pardoned  or  discharged  by  this  present  act  of 
free  pardon,  indemnity  and  oblivion,  shall  be  utterly  void  and 
of  none  effect. 

X.  Except  and  always  foreprized  out  of  this  free  and  ge- 
neral pardon,  all  murders  done  or  committed  by  any  person  or 
persons,  other  than  such  which  are  pardoned  and  discharged  in 
the  first  clause  of  pardon  above  mentioned :  and  also  excepted 
and  always  foreprized  out  of  this  general  and  free  pardon, 
all  and  every  the  offences  of  piracy  and  robbery  upon  the 
seas,  not  done  in  relation  to  the  differences  and  wais  aforesaid, 
and  every  procuring  or  abetting  of  any  such  offenders,  and  the 
comforting  and  receiving  of  them  or  any  of  them,  or  any  goods 
taken  by  way  of  such  piracy  or  robbery  upon  the  seas  as  afore- 
said: and  also  excepted  the  detestable  and  abominable  vice 
of  buggery    committed   with   mankind   or   beast :   and   also 


1660. 

12  Car,  11^ 
e  11. 


See,  9. 
The  penalty 
on  any 
officer  that 
ituUlgo 
about  to 
disquiet  or 
trovJble  any 
person  par- 
doned hy 
the  Act, 


See.  19. 
All  murders 
not  com' 
pressed  in 
thelst  clause 
of  this 
pardon 
excepted. 
Piracy 
excepted. 


2C  i 


State  T'i'ials. 


1660. 

12  Cwr,  IL, 
e  11. 
See,  10. 
Jiapet 
txeeptsd. 


Doubts 

marriaget 

excepted. 

Witchcraft 
excepted. 


Acwwnit  eS 
certain 
Treasures 
and  Ji&- 
ceivers. 


See.  11. 
Proviso  for 
the  heir  9  qf 
lands  €f 
aceountanU 
excepted. 


excepted  all  rapes  and  carnal  ravishments  of  women:  and 
also  excepted  all  ravishments  and  wilful  taking  away  or  marry- 
ing of  any  maid,  widow  or  damsel  against  her  will,  or  without 
the  assent  or  agreement  of  her  parents  or  such  as  then  had 
her  in  custody;  and  also  all  offences  of  aiding,  comforting, 
procuring  and  abetting  of  any  such  ravishment,  wilful  taking 
or  marrying,  had,  committed  or  done :  and  also  excepted  all 
offences  made  felony  by  a  certain  act  made  and  ordained,  inti- 
tuled, "An  act  to  restrain  all  persons  from  marriages  until  their 
former  wives  and  former  husbands  be  dead  :"  and  also  except 
all  offences  of  invocations,  conjurations,  witchcrafts,  sorceries, 
inchantments  and  charms;  and  all  offences  of  procuring,  abet- 
ting or  comforting  of  the  same ;  and  all  persons  now  attaint- 
ed or  convicted  of  any  of  the  said  excepted  offences:   and 
also  excepted  all  and  singular  the  accounts  of  all  and  every 
person  and  persons  appointed  by  any  of  the  authorities  or  pre- 
tended authorities  aforesaid,  to  be  treasurer,  receiver,  farmer 
or  collector,   (other    than  the  sub-collectors  of  the    several 
parishes,  towns  and  hamlets  respectively,  for  and  concerning 
their  receipts  before  the  four  and  twentieth  day  of  June  in  the 
year  of  our  Lord  one  thousand  six  hundred  fifty  nine)  who 
have  received  or  collected  any  subsidy  custom,  subsidy  of  ton- 
nage and  poundage,  prize-goods,  assessments,  sequestration,  new 
impost  or  excise,  or  of  any  the  rents  and  revenues  of  any  lands 
or  hereditaments,  of  or  belonging  unto  the  late  King,  queen 
or  Prince,  or  King  that  now  is,  or  belonging  unto  the  late 
archbishopricks,  bishopricks,  deans,   or  deans  and  chapters^ 
canons,  prebends,  and  other  officers  belonging  to  any  cathedral 
or  collegiate  church,  or  popish  recusants  convict,  or  of  persons 
sequestered  for  their  recusancy,  or  other  sequestered  estates 
received  or  collected  by  or  paid  unto  them  since  the  thirtietli 
day  of  January  in  the  year  of  our  Lord  one  thousand  six  hun- 
dred  forty  two,  and  of  all  monies  and  other  duties  grown  due 
or  contracted  upon  the  sale  or  disposition  of  them  or  any  of 
them. 

XL  Provided,  That  the  heirs,  executors,  administrators  or  - 
tertenants  of  the  lands  of  any  accoimtant  within  this  exception 
now  deceased,  shall  not  be  charged  with,  nor  liable  unto  any  ac- 
count for  the  matters  in  this  exception  mentioned,  except  for  sncli 
sum  or  sums  of  money  as  remain  due  upon  any  of  their  accounts 
already  stated  and  determined,  and  are  not  yet  paid  in:  and 
that  no  accountant  as  abovesaid  now  living,  shall  be  liable  t43 
make  account  of  any  sum  or  sums  of  money  paid  or  disbursecl, 
or  otherwise  allowed  or  discharged,  by  virtue  or  colour  of  any 
order  or  ordinance  of  both  or  either  house  or  houses  of  parlict-. 
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ment,  or  any  convention  or  assembly  called  or  reputed,  or 
taking  on  them  the  name  of  a  parliament,  or  of  Oliver  Cromwell, 
pretended  protector,  or  of  Richard  his  son,  while  he  continued 
or  was  stiled  or  obeyed  as  protector,  or  by  any  persons  acting 
as  a  committee  appointed  by  the  said  two  houses  or  either  of 
them,  or  by  any  such  convention  or  assembly,  or  any  order  or 
direction  of  such  committee  or  committees,  or  any  person  or 
persons  acting  as  a  publick  counsel,  though  having  no  legal 
authority  so  to  do,  or  by  their  or  any  their  order  or  orders,  or 
direction. 

XII.  It  being  further  declared  and  enacted,  and  it  is  enacted 
by  the  authority  aforesaid.  That  no  person  or  peraons  shall  be 
charged  for  any  monies  by  him  received  for  the  fees,  salaries 
and  wages  then  allowed,  or  for  monies  by  him  disbursed  upon 
any  public  use  or  pretence,  though  the  direction  or  authority 
whereby  the  same  money  was  issued,  was  not  or  be  not  legal 
and  warrantable  in  law. 

XIII.  And  be  it  further  provided.  That  no  military  or  com- 
missioDed  officer  of  the  armies  or  navies,  or  soldier  or  mariner, 
who  before  the  twenty-fifth  of  March  one  thousand  six  hundred 
fifty-nine  hath  received  any  monies  for  his  own  pay  or  the  pay 
of  other  soldiers,  or  for  any  other  contingencies  of  the  soldiers 
or  garrisons  under  his  command,  or  by  way  of  reward,  shall  be 
called  to  account  therefore, 

XIV.  And  that  no  person  whatsoever  shall  be  called  to  an 
account  for  any  the  matters  in  this  exception  mentioned,  after 
the  four  and  twentieth  day  of  June  which  shall  be  in  the  year 
of  oar  Lord  God  one  thousand  six  hundred  sixty  and  two 
now  next  ensuing;  and  that  in  case  any  person  who  stands 
accountable  for  any  monies  received  since  the  first  of  January 
one  thousand  six  hundred  forty  two,  and  before  the  thii-tieth 
of  January  one  thousand  six  hundred  forty  eight,  have  been 
robbed  or  plundered  by  soldiers  or  others,  of  the  monies  in 
their  hands,  or  of  any  notes  or  books  of  receipts  or  acquittances 
touching  their  payments  or  discharge,  then  the  oath  or  oaths 
of  such  party  or  parties  of  the  same  respectively,  shall  be  a 
good  discharge  for  so  much  of  their  account:   and  that  the 
oath  of  every  accountant  in  or  between  the  years  one  thousand 
six  hundred  forty-two,  and  one  thousand  six  hundred  forty- 
eight  of  what  they  have  paid  to  any  publick  use,  by  or  accord- 
ing to  any  publick  or  pretended  order  or  authority  whatsoever 
shall  be  a  good  discharge,  as  to  so  much  of  the  account  of  such 
person  or  persons :  and  except  all  first  fruits  and  tenths  in  the 
hands  of  any  receiver  not  having  disbursed  as  in  the  last 
exception  is  expressed* 
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XV.  Provided,  That  aJl  and  every  judgment  of  discharge, 
or  quietus  est,  had  or  given  at  any  time  upon  any  account  in 
the  publick  exchequer,  since  the  year  one  thousand  six  hundred 
forty-eight,  be  allowed  and  shall  not  be-  avoided;  except  all 
accounts  of  the  revenues  of  churches  and  vicarages  in  Wales 
and  the  county  of  Monmouth,  and  all  judgments  of  discharge 
or  quietus  thereupon  obtained :  and  also  excepted  out  of  this 
pardon  all  offences  of  bribery,  perjury  and  the  subornation  of 
perjury  or  witnesses,  and  offences  of  forging  or  counterfeiting 
any  deeds,  debentures,  bills  of  publick  faith,  escripts,  wills  or 
other  writings  whatsoever,  or  of  any  examinations  or  testi- 
monies of  any  witness  or  witnesses,  tending  to  bring  any 
person  or  persons  in  danger  of  his  life,  liberty  or  estate,  and 
the  giving  the  same  in  evidence,  and  the  counselling  or  procur- 
ing of  any  such  counterfeiting  or  forging  to  be  had  or  made. 

XVL  And  also  excepted  all  offences  in  detaining,  imbez- 
illing  or  purloining  any  the  goods,  money,  chattels  or  jewels  of 
the  late  King,  queen  or  Prince,  or  any  of  the  children  of  the 
late  King  and  queen,  other  than  shipping,  stores  and  ammuni- 
tions of  war,  and  other  than  such  goods  and  chattels  as  have 
been  sold  or  disposed  of  to  any  of  the  servants  or  creditors  of 
his  late  Majesty,  in  or  toward  satisfaction  of  their  debts  or 
wages. 

XYII.  And  also  excepted  out  of  this  pardon,  all  issues, 
fines  and  amerciaments,  rents  and  other  publick  duties,  being 
levied,  received  or  collected  by  any  sheriff,  under  sheriff,  bailiff, 
minister  or  other  officer,  to  or  for  the  use  of  the  late  King,  the 
parliament  or  the  said  keepers  of  the  liberty  of  England,  or 
any  other  person  stiling  himself  protector,  or  for  his  Majesty 
that  now  is,  and  not  accounted  for  and  discharged. 

XVIII.  And  also  excepted  out  of  this  pardon,  all  and 
every  offence  and  offences  committed  or  done  by  any  Jesuit, 
seminary  or  Romish  priest  whatsoever,  contrary  to  the  tenor 
or  effect  of  the  statute  made  in  the  seven  and  twentieth  year 
of  the  reign  of  the  late  queen  Elizabeth,  intituled,  *'An  act 
against  Jesuits,  seminary  priests  and  other  disobedient  persons  *," 
or  of  any  part  thereof,  and  all  outlawries,  proceedings,  judg- 
ments and  executions  for  the  same  offences,  or  any  of  them. 

XIX.  Provided  always,  and  be  it  enacted  by  the  authority- 
aforesaid,  That  it  shall  and  may  be  lawful  to  and  for  all  aud  e very- 
clerk  and  other  officer  of  the  courts  at  Westminster  to  award 
and  make  writs  of  capiat  utlagatum,  at  the  suit  of  the  party 
plaintiff,  against  such  persons  outlawed  as  be  pardoned  by  this 
act,  to  the  intent  to  compel  the  defendant  or  defendants  to 

1  See  ante^  vol.  I.,  p.  188. 
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make  answer  to  the  plaintiff  or  plaintiffs  at  whose  suit  he  or 
they  were  outlawed,  and  that  every  person  so  outlawed  shall 
sue  a  writ  of  scire  facias  against  the  party  or  parties  at  whose 
suit  he  or  they  were  so  outlawed,  before  this  pardon  in  that 
behalf  shall  be  allowed  to  hinv  or  them  so  outlawed. 

XX.  Provided,  and  be  it  enacted  by  the  authority  afore- 
said, That  this  act  of  general  pardon  shall  not  in  any  wise 
extend  to  pardon  any  outlawries  upon  any  writ  of  capias  ad 
satisfaciendum  until  such  time  as  the  party  so  outlawed  shall 
satisfy  or  otherwise  agree  with  the  party  at  whose  suit  the 
same  person  was  so  outlawed  or  condemned. 

XXI.  And  also  excepted  out  of  this  pardon  all  informa- 
tions and  other  proceedings  depending,  concerning  any  common 
highways  or  bridges,  and  all  issues  returned  upon  any  process 
concerning  the  same,  since  the  thirtieth  day  of  January  one 
thousand  six  hundred  forty-eight,  except  also  &il  recogniz- 
ances, obligations  and  other  securities  given  or  entered  into 
since  the  live  and  twentieth  of  March  one  thousand  six  hundred 
and  forty,  by  any  receiver,  reeve,  bailiff,  collector  or  other 
accountant  in  the  court  of  the  publick  exchequer,  and  their 
sureties,  and  their  accounts  respectively, 

XXII.  Provided  always,  and  be  it  enacted.  That  this  act, 
or  anything  therein  contained,  shall  not  extend  or  be  construed 
to  pardon  or  discharge  any  recognizance,  obligation  or  bond, 
which  is  not  vet  forfeited. 

XXIII.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  all  acts  of  hostility  and  injuries,  whether  between 
the  late  King  and  the  Lords  and  commons  then  in  parliament 
assembled  or  between  any  of  the  people  of  this  nation,  which 
did  arise  up  on  any  action,  attempt,  assistance,  counsel  or 
advice,  having  relation  unto,  or  falling  out  by  reason  of  the 
late  troubles,  or  in  the  late  wars  or  publick  differences  between 
the  late  King  and  parliament,  or  between  his  now  Majesty,  or 
any  of  his  subjects  and  which  are  not  in  this  act  excepted;  that 
the  same  and  whatsoever  hath   ensued  thereupon,    whether 
trenching  upon  the  laws  and  liberties  of  this  nation,  or  upon 
the  honour  of  his  Majesty,  or  upon  the  honour  or  authority 
of  the  parliament  or   to  the  prejudice  of  any  particular  or 
private  person,  shall  in  no  time  from  and  after  the  four  and 
twentieth  day  of  June  in  the  year  of  our  Lord  one  thousand 
six  hundred  and  sixty,  be  called  in  question,  whatsoever  be 
the  quality  of  the  person  or  of  whatsoever  kind  or  degree, 
civil  or  criminal,  the  injury  is  supposed  to  be;  and  that  no 
mention  be  made  thereof  in  time  to  come,  in  judgment  or  in 
judicial  proceedings. 
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XXIV.  And  to  the  intent  and  purpose  that  all  names  and 
terms  of  distinction  may  be  likewise  put  into  utter  oblivion, 
be  it  further  enacted  by  the  authority  aforesaid,  That  if  any 
person  or  persons,  within  the  space  of  three  years  next  ensuing, 
shall  presume  maliciously  to  call  or  alledge  of,  or  object  against 
any  other  person  or  persons,  any  name  or  names,  or  other 
words  of  reproach,  any  way  tending  to  revive  the  memory  of 
the  late  differences,  or  the  occasions  thereof,  that  then  every 
such  person  so  as  aforesaid  offending,  shall  forfeit  and  pay  unto 
the  party  grieved,  in  case  such  party  offending  shall  be  of  the 
degree  of  a  gentleman  or  above,  ten  pounds ;  and  if  under  that 
degree,  the  sum  of  forty  shillings;  to  be  recovered  by  the 
party  grieved,  by  action  of  debt  to  be  therefore  brought  in  any 
of  his  Majesty's  courts  of  record,  wherein  no  essoin,  protection 
or  wager  of  law  shall  be  allowed,  or  any  more  than  one  im- 
parlance, so  as  the  same  action  be  commenced  or  prosecuted 
within  six  months  next  after  the  offence  committed;  and  if 
the  jury  sworn  to  try  any  issue  or  issues  that  shall  be  joined  in 
such  action,  shall  find  for  the  plaintiff  they  shall  likewise  give 
to  every  such  plaintiff  forty  shillings  damages  over  and  above 
the  penalty  aforesaid. 

XXV.  Provided   always.  That   this  act,   or  any  thing 
therein  contained,  shall  not  extend  to  give  any  benefit  ulito 
any  person  or  persons  who  have  had  any  hand  in  the  plotting, 
contriving   or   designing  the  gi^eat   and  heinous  rebellion  of 
Ireland,  mentioned  in  one  act  passed  in  the  parliament  begun 
at  Westminster  the  Third  day  of  November  in  the  sixteenth 
year  of  King  Charles,  intituled,  "An  act  for  the  speedy  and 
effectual  reducing  of  the  rebels  in  his  Majesty's  kingdom  of 
Ireland  to  their  due  obedience  to  his  Majesty  and  crown  of 
England  V  or  in  aiding,  assisting  or  abetting  the  same;  (other 
than  such  as  by  another  act  intended  hereafter  to  be  passed 
shall  be  therein  named,  mentioned  or  expressed  to  be  pardoned,) 
nor  to  endure  to  restore  to  any  person  or  persons,   bodies 
politick  or  corporate,   (other  than  the  marquess  of  Ormond, 
lord  steward  of  his  Majesty's  household,  and  other  the  prote.s- 
tants  of  Ireland,)  and  their  heirs,  and  such  other  person  and 
persons,  as  in  and  by  an  act  intended  hereafter  to  be  passed 
shall  be  therein  named,  mentioned  or  expressed  in  that  behalf 
any  estate,  liberties,  franchises  or  hereditaments  in  Engla;nd 
or  Ireland,  sold  or  disposed  of  by  both  or  either  houses   of 
parliament,  or  any  convention  assuming  the  style  or  name  of  a 
parliament;  or  any  person  or  persons  deriving  authority  from 
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them  or  any  of  them,  or  which  was  approved  or  confirmed  by 
them  or  any  of  them;  nor  to  the  mean  profits,  rents  or  con- 
tingencies of  advantage  of  the  same. 

XXVI.  And  it  is  further  provided  and  enacted,  That 
every  person  or  persons  hereby  pardoned,  may  plead  the  general 
issue  without  special  pleading  of  this  pardon,  and  give  this  act 
of  pardon  in  evidence  for  his  discharge,  and  that  the  same 
shall  be  thereupon  allowed,  and  the  advantage  thereof  had  so 
fully  to  all  intents  and  purposes,  as  if  the  same  had  been  fully 
and  well  pleaded,  and  in  such  manner  as  any  justice  of  the 
peace,  constable  or  other  officer,  questioned  for  matters  acted 
by  them  as  officers,  or  in  execution  of  their  offices,  may  have 
advantage  of  the  matter  of  their  justification  upon  the  general 
is&\XQ  by  them  pleaded,  by  the  laws  and  statutes  of  this  King- 
dom. 

XXVIL  Provided  also,  That  neither  this  act,  nor  any  thing 
therein  contained,  shall  extend  or  be  interpreted  to  extend  to 
pardon  any  person  or  persons  whatsoever  for  any  theft,  or 
stealing  of  any  goods,  or  other  felonies,  since  the  fourth  day  of 
March  in  the  year  of  our  Lord  one  thousand  six  hundred  fifty 
and  nine;  any  thing  in  this  act  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

XXVIII.  Provided  also.  That  neither  this  act,  nor  any 
thing  therein  contained,  shall  extend  to  acquit  or  discharge 
any  person  or  persons  from  making  restitution  of  all  such 
rents,  sums  of  money,  horses,  cattle  or  other  goods,  which  by  a 
certain  act,  or  pretended  act  lately  made,  intituled,  "An  act 
for  repeal  of  two  acts  for  sequestrations,"  are  required  to  be 
restored  to  those  from  whom  they  were  taken;  nor  shall 
this  present  act  be  construed  to  disable  or  bar  the  respective 
owners  or  proprietors  of  and  from  their  several  and  respective 
actions  or  suits  at  law  or  in  equity,  for  or  by  reason  of  the 
faid  or  any  other  rents,  monies,  horses,  cattle  or  goods,  which 
since  the  five  and  twentieth  day  of  July  one  thousand  six 
hundred  fifty  and  nine  have  been  by  any  person  or  persons 
vrongfully  received  or  taken  away,  and  for  which  the  said 
wronjj  doers  are  not  in  any  wise  indemnified  by  the  said  or 
any  other  act  of  rejieal. 

XXIX.  And  be  it  further  enacted  by  the  authority  afore- 
said That  no  person  or  persons  who  by  virtue  of  any  order  or 
warrant,  mediately  or  immediately  derived  from  his  late  Ma- 
jesty, or  bis  Majesty  that  now  is,  or  by  virtue  of  any  act, 
ordinance  or  order  of  any  or  both  houses  of  parliament,  or  any 
of  the  authorities  aforesaid,  or  any  committee  or  committees 
acting  under  them,  or  any  of  them,  have  seized  sequestred, 
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levied,  advanced  or  paid  to  any  publick  use,  or  into  any  publick 
treasury  within  this  kingdom,  any  goods,  chattels,  debts,  rents, 
sum  or  sums  of  money,  belonging  to  any  person  or  persons 
whatsoever,  shall  hereafter  be  sued,  molested  or  drawn  into 
question  for  the  same,  but  that  they  and  every  of  them  shall 
be  discharged  against  all  persons,  lor  so  much  and  no  more  of 
the  said  goods,  chattels,  debts,  rents,  sum  or  sums  of  money, 
as  their  several  and  respective  order  of  discharge  or  acquit- 
tances extend  unto. 

XXX.  Provided  also.  That  nothing  herein  contained  shall 
extend  to  discharge  any  person  or  persons  who  have  been  by 
private  order  or  instructions  employed  and  entrusted,  or  have 
undertaken  the  employment,  to  receive  any  sum  or  sums  of 
money  for  the  King's  majesty's  service  or  supply,  since  the 
year  one  thousand  six  himdred  forty  and  eight,  from  making 
their  accounts  for  the  same. 

XXXI.  Provided  also,  That  this  act  shall  not  extend  to 
pardon  or  discbarge  from  account  to  the  King's  majesty  any 
person  or  persons,  for  any  sum  or  sums  of  money  received  for 
that  illegal  tax  of  decimation,  or  upon  the  account  of  any  militia 
settled  or  acted  in  since  one  thousand  six  hundred  forty  and 
eight,  and  not  accounted  for  or  paid  over,  or  discharged  to  or 
by  any  that  had  authority  or  pretended  authority  to  discharge 
the  respective  receivers  of  the  same. 

XXXII.  Provided  also,  that  if  any  person  or  persons, 
being  his  Majesty's  menial  servant  or  servants,  or  having  or 
pretending  to  have  received  particular  instructions  or  directions 
from  his  Majesty,  have  during  the  time  of  such  his  or  their 
relation  unto  his  Majesty,  or  whilst  he  or  they  were  acting  or 
pretending  to  act  for  his  Majesty's  interest,  in  pursuance  of  the 
said  instructions  or  directions,  wilfully,  maliciously  and  traitor- 
ously held  intelligence  with  any  foreign  prince  or  princes,  state 
or  states,   or  with  any  person  or  persons  usurping  supreme 
authority  in  this  Kingdom  or  other  his  Majesty's  dominions, 
or  with  their  or  either  of  their  ministers  or  agents,  and  without 
his  Majesty's  licence,  and  to  the  intent  to  betray  his  Majesty's 
person  or  councils,  or  have  received  any  sum  or  sums  of  money, 
or  pension  for  such  treachery;  that  then  such  person  or  persons, 
as  to  the  offence  in  this  proviso  mentioned,  shall  be  and.   is 
hereby  excepted  out  of  this  act;  any  thing  herein  contained,  tc 
the  contrary  notwithstanding;  so  as  such  person  or  persons  \>< 
outlawed,  or  otherwise  legally  convicted  of  such  offence    oi 
offences,  within  the  space  of  two  years  from  the  ^ve  and  t^wen 
tieth  day  April  one  thousand  six  hundred  and  sixty. 

XXXIII.  Provided,  That  this  act  of  general  pardon,  o; 
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any  tluDg  therein  contained,  «hall  not  extend  to  the  pardoning 
or  discharging  of  any  debts  or  sums  of  money  due  to  or  for  the 
excise  of  any  goods  or  merchandize  whereof  any  entries  have 
been  made  in  the  custom  house,  which  have  grown  due  since 
the  twenty  j5fth  day  of  March  one  thousand  six  hundred  fifty 
and  eight,  or  to  the  pardoning  or  discharging  of  any  debts  or 
sums  of  money  due  to  the  farmers  or  pretended  fanners  of 
excise,  since  the  twenty  fifth  day  of  March  one  thousand  six 
himdred  and  fifty-seven. 

XXXIV.     Provided  also,   That  this  act,   nor  any  thing 

therein  contained,  shall  extend   to  pardon,  discharge,  or  give 

any  other  benefit  whatsoever  unto  John  Lisle,  William  Say, 

Sir  Hardress  Waller,   Valentine  Walton,  Thomas  Harrison, 

Edward   Whalley,  William  Heveiiingham,  Isaac  Pennington, 

Henry  Martin,  John  Barkstead,  Gilbert  Millington,  Edmoncl 

Ludlow,  Sir  Michael  Livesey,  Robert  Tichbouin,  Owen  Row, 

Eobert  Lilboum,  Adrian  Scroop,  John  Okey,  John  Hewson, 

William  Gofie,  Cornelius  Holland,  Thomas  Challoner,  John 

Carew,  John   Jones,    Miles   Corbet,    Henry   Smith,    Gregory 

Clement,    Thomas   Wogan,   Edmond   Harvey,   Thomas    Scot, 

William  Cawley,  John  Downs,  Nicholas  Love,  Vincent  Potter, 

Augustine  Garland,  John  Dixwel,  George  Fleetwood,  Simon 

Meyn,  James  Temple,  Peter  Temple,  Daniel  Blagrave,  Thomas 

Wait,  John  Cook,  Andrew  Broughton,  Edward  Dendy,  William 

Hewlet,  Hugh  Peters,  Fi-ancis  Hacker,  Daniel  Axtel,  nor  any 

of  them,  nor  to  those  two  persons,  or  either  of  them,  who 

being    disguised  by  frocks  and  vizors,   did  appear  upon  the 

scaffold  erected  before  Whitehall  upon  the  thirtieth  of  January 

one  thousand  six  hundred  forty  and  eight:  all  which  persons 

for  their  execrable  treason  in  sentencing  to  death,  or  signing 

the  instrument  for  the  horrid  murder,  or  being  instrumental  in 

taking  away  the  precious  life  of  our  late  sovereign  Lord  Charles 

the  first,  of  glorious  memory,  are  left  to  be  proceeded  against  as 

traitors  to  his  late  Majesty  according  to  the  laws  of  England, 

aud  are  out  of  this  present  act  wholly  excepted  and  foreprized. 

XXXV.     But  in  regard  the  said  Owen  Row,  Augustine 

Garland,  Edmond  Harvey,  Henry  Smith,  Henry  Martin,  Sir 

Hardress  Waller,  Robert  Tichbourn,  George  Fleetwood,  James 

Temple,  Thomas  Wait,  Simon  Meyn,  William  Heveningham, 

Isaac   Pennington,   Peter  Temple,   Robert    Lilbourn,    Gilbert 

ililiington,  Vincent  Potter,  Thomas  Wogan  and  John  Downs, 

have  personally  appeared  and  rendered  themselves,  (according 

to  the   proclamation  bearing  date  the  sixth  day  of  June  one 

thousand  six  hundred  and  sixty  \  to  summon  the  persons  there- 

1  See  aniej  p.  17. 
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in  named,  who  gave  judgment  and  assisted  in  the  said  horrid 
and  detestable  murder  of  our  said  late  sovereign,  to  appear  and 
render  themselves)  and  do  pretend  thereby  to  some  favour, 
upon  some  conceived  doubtful  words  in  the  said  proclamation. 

XXXVI.  Be  it  enacted  by  this  present  parliament,  and 
the  authority  of  the  same,  (upon  the  humble  desires  of  the 
lords  and  commons  in  parliament  assembled)  That  if  the  said 
Owen   Row,    Augustine    Garland,    Edmond    Harvey,    Henry 
Smith,  Henry  Martin,  Sir  Hardress  Waller,  Robert  Tichboum, 
Greorge  Fleetwood,  James  Temple,  Thomas  Wait,  Simon  Meyn, 
William    Heveningham,    Isaac   Pennington,    Peter    Temple, 
Robert  Lilboum,  Gilbert  Millington,  Vincent  Potter,  Thomas 
Wogan,  and  John  Downs,  or  any  of  them,  shall  be  legally 
attainted  for  the  horrid  treason  and  murther  aforesaid;  that 
then  nevertheless  the  execution  of  the  said  person  and  persons 
so  attainted  shall  be  suspended,  until  his  Majesty  by  the  advice 
and  assent  of  the  lords  and  commons  in  parliament  shall  order 
the  execution,  by  act  of  parliament  to  be  passed  for  that  purpose. 

XXXVII.  Except  also  out  of  this  present  act  Oliver 
Cromwell  deceased,  Henry  Ireton  deceased,  John  Bradshaw 
deceased,  and  Thomas  Pride  deceased. 

XXXVIII.  Provided,  That  nothing  in  this  act  contained 
shall  extend  to  discharge  the  lands,  tenements,  goods,  chattels, 
rights,  trusts,  and  other  the  hereditaments  late  of  the  said 
Oliver  Cromwell,  Henry  Ireton,  John  Bradshaw,  and  Thomas 
Pride,  or  of  Isaac  Ewer  deceased.  Sir  John  Danvers  deceased, 
Sir  Thomas  Maleverer,   baronet,   deceased,  William  Purefoy 
deceased,   John  Blakiston   deceased.   Sir  William  Constable, 
baronet,    deceased,   Richard    Dean   deceased,    Fi*ancis   Allen 
deceased.  Peregrine  Pelham   deceased,  John  Moor  deceased, 
John    Aldred,    alias    Alured,    deceased,    Humphry   Edwards 
deceased.  Sir  Gregory  Norton,  baronet,  deceased,  John  Venn 
deceased,   Thomas    Andrews,   alderman,    deceased,    Anthony 
Stapely  deceased,  Thomas  Horton  deceased,  John  Fry  deceased, 
Thomas  Hammond  deceased.  Sir  John  Bourchier  deceased,  oi 
and  from  such  pains,  penalties  and  forfeitures,  as  by  one  othei 
act  of  parliament  intended  to  be  hereafter  passed  for  that  pur 
pose,  shall  be  expressed  and  declared  ^ 

XXXIX.  And  also  excepted  out  of  this  present  act 
William  lord  Monson,  James  Challoner,  Sir  Henry  Mildnaay 
Sir  James  Harrington,  John  Phelps  and  Robert  Wallop  ;  ^\ 
which  persons  did  act  and  sit  in  that  traitorous  asserEil>lv 
which  in  the  month  of  January  one  thousand  six  hun<ir-e< 
forty  eight  acted  and  proceeded  against  the  life  of  our    lat^ 

^  See  13  Car.  II.  Stat.  1,  c.  15,  post. 
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sovereign  King  Charles  the  First  of  blessed  memory,  and  are 
therefore  reserved  to  such  pains,  penalties  and  forfeitures,  not 
extending  to  life,  as  by  another  act  intended  to  be  passed  for 
that  purpose  shall  be  imposed  on  them. 

XL.  And  also  except  Sir  Arthur  Hasilrig,  for  and  in 
respect  only  of  such  pains,  penalties  and  forfeitures,  not  extend- 
ing to  life,  as  by  one  act  intended  to  be  hereafter  passed  for 
that  purpose  shall  be  inflicted  and  imposed. 

XLI.  Provided  always.  That  John  Hutchison,  Esq. ;  and 
Francis  Lassels,  shall  be  and  are  hereby  made  for  ever  incapable 
to  execute  any  place  or  office  of  trust  civil  or  military  within 
this  kingdom :  and  that  the  said  Francis  Lassels  shall  pay  unto 
our  sovereign  lord  the  King  one  full  year's  value  of  his  estate; 
any  thing  herein  before  contained  to  the  contrary  notwith- 
standing. 

XLIL  Provided  always,  That  this  act,  or  any  thing  there- 
in contained,  shall  not  extend  to  the  pardoning,  or  to  give  any 
other  benefit  whatsoever,  unto  Sir  Henry  Vane,  John  Lambert, 
or  either  of  them,  but  that  they,  and  either  of  them,  are  and 
shall  be  out  of  this  present  act  wholly  excepted  and  forprized. 

XLEIL  Provided,  That  if  William  Lenthal,  William  Bui-- 
ton,  Oliver  Saint  John,  John  Ireton,  alderman,  colonel  William 
Sydenham,  colonel  John  Desborow,  John  Blackwell  of  More- 
clack,  Christopher  Pack,  alderman,  Richard  Keeble,  Charles 
Fleetwood,  John  Pyne,  Richard  Dean,  major  Richard  Creed, 
Philip  Nye,  clerk,  John  Groodwyn,  clerk.  Sir  Gilbert  Pickering, 
colonel  Thomas  Lyster,  and  colonel  Ralph  Cobbet,  shall  after 
the  first  day  of  September  one  thousand  six  hundred  and  sixty, 
accept  or  exercise  any  office  ecclesiastical,  civil  or  military,  or 
any  other  publick  employment,  within  this  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed;  that  then 
such  person  or  persons  as  do  so  accept  or  execute,  as  aforesaid, 
shall  to  all  intents  and  purposes  in  law  stand  as  if  he  or  they 
had  been  totally  excepted  by  name  in  this  act. 

XLIV.  Provided  likewise.  That  all  those  who  since  the 
fifth  of  December  one  thousand  six  hundred  forty  eight,  did 
give  sentence  of  death  upon  any  person  or  persons  in  any  of 
the  late  illegal  and  tyi-annical  high  courts  of  justice  in  England 
or  Wales,  or  signed  the  warrant  for  execution  of  any  person 
there  condemn^,  (except  colonel  Richard  Ingoldsby  and  colonel 
Matthew  Tomlinson)  shall  be  and  are  hereby  made  incapable 
of  bearing  any  office  ecclesiastical,  civil  or  military,  within  the 
kingdom  of  England  or  dominion  of  Wales,  or  of  serving  as  a 
member  in  any  parliament,  after  the  first  day  of  September  one 
thousand  six  hundred  and  i^ixcy. 
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XLY.    Provided  also,  and  it  is  enacted,  That  all  and  every 
the  persons   appointed    trustees  in  a  late  pretended  act  or 
ordinance  made  in  the  year  of  our  Lord  one  thousand  six  hun- 
dred forty-nine,  for  and  concerning  tithes  appropriate,  oblations, 
obventions,  pensions,  portions  of  tithes  appropriate,  offerings, 
fee-farm  rents  issuing  out  of  the  tithes  therein  mentioned  first- 
fruits  and  other  things,  and  enacted  or  mentioned  to  be  enacted, 
to  be  vested,  settled,  adjudged  or  deemed  to  be  in  the  actual 
seizin  or  possession  of  such  person  and  persons  in  the  said 
pretended  act  or  ordinance  mentioned,  and  their  heirs,  shall 
account  for  and  be  responsible  for  all  rents  and  profits  of  the 
premises  which  came  to  their  hands,  and  have  not  been  by  the 
said  trustees  or  their  order  disbursed,  disposed  or  imployed  for 
the  maintenance  of  ministers,  or  other  uses,  according  to  the 
said  pretended  act  or  ordinance,  or  some  other  act,  order  or 
ordinance  made  in  the  years  of  our  Lord  one  thousand  six 
hundred  fifty,  one  thousand  six  hundred  fifty  four,  and  one 
thousand  six  hundred  fifty  six,  by  any  assembly  called    or 
reputed  a  parliament,  or  assuming  the  power  of  a  parliament 
according  to  the   intention  of  such  act,  acts   or   ordinances: 
and  the  agents  and  receivers  under  the   order   of   the   said 
trustees,  and  the  occupiers  and  tenants  of  the  premises,  who 
have  taken  the  premises  or  profits  thereof  into  their  hands 
without  agreement  to  pay  rent  therefore,  and  have  made  no 
account  or  satisfaction  to  the  trustees  aforesaid,  or  to  some 
other  by  their  order;   and  also  the  persons  who  have  held 
the  same,  or  taken  the  profits  thereof,  under  any  agreement  to 
pay  rent  or  money  for  the  same,  and  have  not  paid  the  same, 
shall  respectively  account,  pay  and  make  satisfaction  for   so 
much    of  the  premises,  and  profits  of  the  premises,  as   are 
unsatisfied   or  unaccounted   for,   as  aforesaid,  and  pay  such 
arrearages  of  rents  or  money,  as  by  such  agreement  remaineth 
unpaid  by  them;  all  which  payments  and  accounts  shall    be 
made  to  such  persons,  and  in  such  manner  as  in  parliameiLt 
shall   be   directed:    nevertheless,   it   is   not   hereby   intended 
that  any  minister,  schoolmaster  or  other  person,   for  whose 
benefit  and  maintenance  the  said  pretended  acts  or  ordinances 
were  made,  shall  be  accountable  or  liable  to  make  satisfaction 
for  any  profits,  rents  or  sums  of  money  paid  to  or  taken    Toy 
them  respectively,  by  virtue  or  colour  of  any  order  or  appoin-t. 
ment  of  the  said  trustees,  or  any  of  them,  or  otherwise. 

XLVI.  Provided  also,  That  this  act  do  not  extend  to  pardoi] 
any  bond  taken  in  his  late  Majesty's  name  before  the  month  oi 
May  one  thousand  six  hundred  forty  two,  for  securing  tilx^ 
proper  debt  of  any  servant  or  receiver  of  the  revenue  of   lii^ 
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said  late  Majesty,  that  hath  not  been  paid  to,  or  by  order  of, 
some  lawful  or  pretended  authority.  And  whereas  by  an  order 
of  the  six  and  twentieth  day  of  May  in  the  year  one  thousand 
six  hundred  forty  one,  the  then  house  of  commons  in  parliar 
ment  did  accept  the  sum  of  one  hundred  and  fifty  thousand 
pounds,  as  a  composition  from  the  farmers  of  several  customs 
voted  to  be  illegally  taken,  and  some  of  the  said  farmers  did 
procure  and  pay  the  said  whole  sum  of  one  hundred  and  fifty 
tiousand  pounds  at  the  desire  of  the  said  house  of  commons, 
and  upon  their  declaration,  that  such  of  the  said  farmers  as 
did  not  pay  their  proportions,  should  not  be  pardoned,  but 
proceeded  against,  and  out  of  their  fines  satisfaction  should  be 
made  to  those  who  had  paid  the  said  one  hundred  and  fifty 
thousand  pounds ;  and  in  pursuance  thereof  did  on  the  first  of 
June  then  next  following  resolve,  that  the  estates  of  such 
persons,  living  or  dead,  as  have  by  colour  of  any  patent  received 
monies  from  the  subject,  under  pretence  of  such  customs,  or 
have  been  under-sharers  with  the  patentees,  ought  to  be  made 
liable  to  restitution : 

XL VII.  It  is  therefore  provided,  Tliat  this  act  shall  not 
ertend  nor  be  construed  to  extend,  to  pardon  or  indemnify  any 
person  or  persons,  their  heii"s,  executors,  administrators  or 
assigns,  who  have  not  paid  their  proportions  of  the  said  one 
hundred  and  fifty  thousand  pounds,  or  ought  to  have  been 
contributory  thereunto,  from  or  against  misdemeanors  or 
offences  relating  to  the  said  customs,  or  from  payment  of  their 
proportions,  but  that  the  estates  of  the  dead,  as  well  as  of  the 
living,  of  such  who  ought  to  have  been  contributory,  in  whose 
possession  soever  (purchasers  bona  fide,  and  upon  valuable 
considerations  only  excepted)  shall  continue  and  be  charged 
and  chargeable  with  the  payment  of  their  proportions,  to  all 
intents  and  purposes  as  if  this  act  had  not  been  made:  any 
thing  herein  contained  to  the  contrary  notwithstanding. 

XLVIII.  Provided  also,  That  this  act,  or  any  thing  therein 
contained,  shall  not  extend  or  be  construed  to  pardon  or  dis- 
charge any  sum  or  sums  of  money  due  and  arrear  for  excise  of 
beer,  ale,  or  other  native  or  inland  commodity,  since  the  twenty 
fourth  day  of  June  one  thousand  six  hundred  fifty  and  nine. 

XLIX.  Provided  also,  That  nothing  in  this  act  contained 
shall  extend  to  the  pardoning  or  discharging  of  any  sum  or 
sums  of  money  due  from  any  officers  or  soldiers  to  any  of  the 
subjects  of  this  kingdom  for  free  quarter,  since  the  second  day 
of  July  one  thousand  six  hundred  fifty  and  nine,  or  to  dis- 
charge any  monies  borrowed  by  any  officers  for  preventing  of 
free  quarter. 
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L.     Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid,  That  no  conveyance,  assurance,  grant,  bargain,  sale, 
charge,  lease,  assignment  of  lease,  grants  and  surrenders  by  copy 
of  court-roll,  estate,  interest,  trust  or  limitation  of  any  use  or 
uses  of  any  manors,  lands,  tenements  or  hereditaments,  not 
being  the  lands  nor  hereditaments  of  the  late  King,  queen, 
prince,  or  of  any  archbishops,  bishops,  deans,  deans  or  chapters, 
nor  being  lands  or  hereditaments  sold  or  given,  or  appointed  to 
be  sold  or  given,  for  the  delinquency,  or  pretended  delinquency 
of  any  person  or  persons  whatsoever,  by  virtue  or  pretext  of 
any  act,  order  or  ordinance,  or  reputed  act,  order  or  ordinance 
since  the  first  day  of  January  one  thousand  six  hundred  forty 
and  one :   nor  any  statute,  judgment   or  recognizance,   had, 
made,  acknowledged  or  suffered  to  any   person  or  persons, 
bodies  politick  or  corporate,  before  the  nine  and  twentieth  day 
of  September  one  thousand  six  hundred  fifty  and  nine,  by  any 
of  the  persons  before  in  this  act  by  name  excepted,  or  their 
heirs,  or  by  any  other  person  or  persons  claiming  by,  from  or 
under  them  or  any  of  them,  other  than  the  wife  or  wives,  child, 
children,  heir  or  heira  of  such  person  and  persons,  or  any  of 
them,  for  money  bonajide  to  them  or  any  of  them  paid  or  lent, 
nor  any  conveyance,  assurance,  grant  or  estate  made  before  the 
five  and  twentieth  day  of  April  one  thousand  six  hundred  and 
sixty,  by  any  person  or  persons  to  any  such  person  or  persons 
excepted  by  name,  as  aforesaid,  in  trust  and  for  the  benefit  of 
any  other  person  or  persons,  bodies  politick  or  corporate,  not 
excepted  by  name,  as  aforesaid,  shall  be  impeached,  defeated, 
made  void,  or  frustrated  hereby  or  by  the  attainder  or  convic- 
tion of  any  such  excepted  person  or  persons; — ^but  that  the 
same  shall  be  held  and  enjoyed  by  the  purchasers,  grantees, 
lessees,  assigns,  cestv/y  que  use,  cestuy  que  trust,  and  every   of 
them,  their  heirs,  executors,  administrators  and  assigns  Fe&^>eG- 
tively,  as  if  this  act  had  not  been  made  and  as  if  the  said. 
person  or  persons  had  not  been  excepted,  attainted  or  convicted  - 
any  law,  statute,  usage  or  custom  to  the  contrary  thereof  in 
any  wise  notwithstanding. 

LI.     Provided  always.  That  this  act,  nor  any  thing  therein. 
contained,  shall  not  extend  to  indemnify  any  person  or  persoixs 
whatsoever,  who  have  entered  into  any  messuages,  lands,  tene- 
ments and  hereditaments,  called  fabrick  lands,  or  possess  thezxi^ 
selves  of  any  rent  or  revenues  given  for  the  repair  of   stxxv 
cathedral  or  other  church,  or  who  have  sacrilegiously  enriclxe<l 
themselves  by  converting  the  plate,  or  utensils  and  mateticcls 
of  or  belonging  to  any  such  churches,  to  their  own  private  'o.se 
and  advantage,  for  or  in  respect  of  the  said  crimes  only." 
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The  Act  of  Indemnity  has  been  greatly  censured  by  several 
writers  for  infiinging  the  promises  contained  in  Charles' 
letters  and  proclamations.  Hallam  states'  'that  the  King's 
faith  was  pledged  to  those  persons  (the  regicides),  and  that  no 
advantage  could  be  taken  of  any  ambiguity  in  the  proclamation 
without  as  real  perfidiousness  as  if  the  words  had  been  more 
express.*'  But  having  regard  to  the  feelings  that  then  existed 
in  the  House  of  Lords  to  the  sanguinary  proixjsals  that  were 
made  by  person  after  person  crying  for  vengeance  on  their 
oppres8cn:s,  it  is  doubtful  whether  a  measure  with  fewer  ex- 
ceptions would  have  passed  both  houses.  It  is  like  most  great 
English  statutes  a  compromise,  and  ou  the  whole  it  is  perhaps 
the  best  comf>romise  that  could  have  been  made ;  it  has  the 
great  merit  that  it  displeased  both  parties  in  the  state,  and 
judged  by  this  fact  it  should  be  regarded  as  a  fair  compromise. 
The  worst  feature  in  it  was  its  exception  of  Ci-omwell,  Ireton, 
Bradshaw  and  Pride,  all  of  whom  vr&ve  dead,  as  it  sliewed  that 
in  the  then  temp^  of  the  English  all  enmity  was  not  bmied 
iu  the  grave. 

The  next  act  that  the  Convention  Parliament  passed  was 
one  confirming  all  the  judicial  proceedings  since  the  death  of 
Charles  I.  Some  such  provision  was  necessary,  the  only 
question  was,  how  much  was  to  be  confirmed,  and  the  govern- 
ment wisely  resolved  to  make  the  confirmation  as  wide  as  pos- 
sible ;  here  as  in  the  case  of  the  Act  of  Indemnity,  the  royaHsts 
desired  to  have  power  to  revcoige  themselves  on  their  opponents. 
One  or  two  examples  of  this  will  shew  the  prevailing  temper. 

Nicholas  Errington  of  Pont  Island  in  the  county  of 
N^orthumberland  and  his  son  petitioned,  stating  **that  in  1652 
Nicholas'  name  was  inserted  in  the  act  for  the  sale  of  delin- 
quents' estates,  and  when  his  life  interest  was  sold  his  friends 
were  not  allowed  to  treat  for  the  same,  because  Sir  Arthur 
Hifiselrig  wished  to  purchase  and  did  so,  after  which  the  said 
Nicholas  not  knowing  which  way  to  turn  for  food  for  his  wife 
^d  six  chiidr^  applied  to  Sir  Arthur  to  commiserate  his  sad 
condition,  but  could  only  induce  him  to  take  off  his  heavy  hand 
from  the  estate,  upon  condition  that  the  petitioner  would  join 
in  conveying  the  inheritance  of  a  portion  of  the  estate  called 
Meersfen  to  him  absolutely.  This  out  of  fear  of  Sir  Arthur's 
power  and  on  payment  of  £600,  which  has  been  fully  reimbursed 
oat  oi  the  estate,  was  done,  the  petitioners  prayed  that  the  oon- 
i^eyanoe  then  obtained  through  fear  and  necessity  be  annulled 
W  they  restored  to  their  birthright  and  inheritance."  It  was  pro- 
posed to  add  a  proviso  to  the  Bill  to  set  aside  this  conveyance'. 
^  Cmut.  HUt.  vol.  2,  p.  306.  *  7th  Rep.  HUU  M8S.  Com,  99. 
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William  Warner  the  nephew  of  George  Warner  who  died 
in  1643,  near  80  years  of  age,  being  fearful  of  the  inso- 
lency  of  the  soldiers,  retired  into  the  garrison  of  Lichfield,  for 
which  his  estate  was  sequestered  in  1649;  being  unable  to 
obtain  any  relief  he  was  forced  to  make  an  absolute  assurance 
of  his  land  for  a  very  small  sum  to  Sir  Peter  Wentworth  in 
order  to  preserve  the  rest  of  his  estate ;  the  petitioner  on  his 
uncle's  death  succeeded  to  rights,  prayed  that  upon  repay- 
ment of  the  money  received  Sir  Peter  Wentworth  might  be 
ordered  to  account  for  the  profits  and  to  reconvey  the  lands 
in  question,  and  proposed  that  a  proviso  to  that  efiect  be  added 
to  the  Act\ 

It  was  also  proposed  to  insert  a  clause  to  appoint  certain 
persons  to  hear  cases  before  the  1st  August  1662  "according  to 
equity  and  good  conscience,  without  respect  to  the  ordinary 
rules  of  proceedings  in  courts  of  law  and  equity." 

The  Bill  received  the  Royal  assent  on  the  29th  August 
1660.     As  it  passed  it  provides  that  none  of  the  ordinary 
legal  proceedings  in  any  of  the  ordinary  courts  shall  be  avoided 
for  want  or  defect  of  any  legal  power  in  the  said  courts,  judges, 
commissioners,  justices,  or  any  of  them,  or  because  the  same  "were 
not  begun  in  the  name  of  the  King  but  in  that  of  the  Keeper 
of  the  liberties  of  England  by  authority  of  Parliament,  or  in 
the  name  of  Oliver  Lord  protector  of  the  Commonwealth. 
All  fines  levied  without  entry  of  the  payment  of  the  King's 
silver  were  to  be  good,  as  also  all  fines  and  recoveries  in  the 
County  Palatine  of  Durham  since  Charles  I.  death.     It  was 
declared  that  nothing  in  the  Act  should  make  good,  confirm 
or  allow  the  proceedings  in  the  illegal  and  unwarranted  High 
Courts  of  Justice  (so  called)  or  any  of  them.     After  reciting 
that  indictments  for  treason  had  been  preferred  against  persons 
between  the   1st   May  1641   and  the   25th  April   1660    for 
adhering  to  both  houses  of  Parliament,  all  such  indictnients 
were  declared  to  be  void  and  all  grants  thereupon  void  also. 
The  act  was  not  to  affect  any  sale  made  by  any  ordinance  of 
Parliament.     All    recognizances    or  obligations    to    the     late 
Protector  were  declared  to  be  void.     The  Act  then  proceeds 
by  Section  12,  which  is  as  follows,  to  guard  against  any   a.^- 
mission  of  the  legality  of  the  late  government. 

XIL  *  "  And  although  in  this  confirmation  of  judicial  pro 
ceedings,  it  was  necessary  to  mention  divers  pretenced  acts  sltx< 
ordinances,  by  the  names  and  stiles  which  those  persons  "tliei 
usurped  who  took  upon  them  to  pass  the  same,  namely,  soxa< 
by  the  stile  and  name  of  "the  Keepers  of  the  liberty    o 

1  7th  Rep.  Hist.  MSS.  Cam.  p.  99. 
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England  by  authority  of  parliament ; "  and  others  by  the  name 
and  stile  of  "Protectors  of  the  commonwealth  of  England, 
Scotland  and  Ireland,  and  the  dominions  and  territories  there- 
unto belonging:"  yet  this  present  parliament  doth  declare, 
and  it  is  further  enacted  by  the  authority  of  the  same.  That 
the  names  and  stiles  aforesaid,  and  every  of  them,  are  most 
rebellious,  wicked,  traitorous  and  abominable  usurpations,  de- 
tested by  this  present  parliament,  as  opposite  in  the  highest 
degree  to  his  sacred  Majesty's  most  just  and  undoubted  right, 
to  whom  and  to  his  heirs  and  lawful  successors,  the  imperial 
crowns  of  the  realms  of  England,  Scotland  and  Ireland,  with 
their  and  every  of  their  dominions  and  territories  do  of  right 
appertain,  and  as  violating  and  infringing  the  just  rights  and 
privileges  of  parliament  and  both  houses  thereof  now  assembled, 
or  that  hereafter  shall  be  called  and  assembled." 

The  thirteenth  clause  was  added  to  the  Bill  by  the  House 
of  Lords;  it  shews  the  feeling  of  that  assembly  towards  Cromwell 
and  the  late  government. 

XIII.  "  Provided  always,  and  be  it  enacted,  That  all  and 
every  pretended  indictment  or  indictments,  outlawries,  inquisi- 
tions, and  all  proceedings  thereon,  of  high  treason,  against  any 
person  or  persons  whatsoever,  for  levying  war  against  the  late 
tyrant  Oliver  Cromwell,  the  pretended  keepers  of  the  liberty 
of  England,  or  any  other  usurped  power,  shall  be  from  hence- 
forth void  and  of  none  effect  in  law ;  and  that  all  grants,  con- 
veyances, leases,  devices,  assurances,  statutes,  recognizances 
and  judgments  for  debt,  damages  heretofore  had,  made  or 
suffered  by  any  person,  or  his  heirs,  whose  conviction,  utlagary 
or  attainder  is  by  this  act  discharged  or  made  void,  shall  be  of 
the  same  force  and  effect  as  if  no  such  conviction  outlawry  or 
attainder  had  been." 

Wide  as  the  Act  is  some  of  the  Cavaliers  were  powerful 
enough,  although  failing  to  get  provisos  inserted  in  it  in 
their  feivour,  yet  to  obtain  private  Acts  to  carry  out  the  same 
object.  Lord  Ormond  had  a  special  public  Act  passed  for  him*. 
Out  of  the  32  private  Acts  passed  by  the  Convention  Parliament 
13  are  acts  in  favour  of  or  restoring  cavaliers  to  their  estates. 

The  Parliament  proceeded  to  place  on  record  their  thank- 
ftdness  for  Charles*  restoration  by  passing  an  Act  declaring 
it  was  for  ever  afterwards  to  be  observed  as  a  festival  by  the 
English  Church.     The  Act  is  as  follows. 

"  An  act  for  a  perpetual  anniversary  thanksgiving  on  the 
nine  and  twentieth  day  of  May*. 

<<  Forasmuch  as  Almighty  God  the  King  of  kings,  and  sole 
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disposer  of  all  eaxthly  orowns  and  kingdoms,  hath  by  his  all- 
swaying  providence  and  power  miraculously  demonstrated  in 
the  view  of  all  the  world  his  transcendent  mercy,  love  and 
graciousness,  towards  his  most  excellent  Majesty  Charles  the 
Second,  by  his  especial  grace,  of  England,  Scotland,  France 
and  Irekmd,  King,  defender  of  the  true  faith,  and  all  his 
Majesty's  loyal  subjects  of  this  his  Kingdom  of  England,  and 
the  dominions  thereunto  annexed,  by  his  Majesty's  late  most 
wonderful  glorious  peaceable  and  joyful  restauration  to  the 
actual   possession  and   exercise  of  his  undoubted  hereditary 
sovereign  and  regal  authority  over  them  (after  sundry  years 
forced  extermination  into  foreign  parts,  by  the  most  traitorous 
conspiracies  and  armed  power  of  usurping  tyrants  and  execrable 
perfidious  traitors)  and  that  without  the  least  opposition  or 
effusion  of  blood,  through  the  unanimous,  cordial,  loyal  votes 
of  the  lords  and  commons  in  this  present  parliament  assembled, 
and   passionate   desires  of  all   other   his  Majesty's  subjects ; 
which  unexpressible  blessing  (by  God's  own  most  wonderful 
dispensation)  was  <x>mpleated  on  the  twenty-ninth  day  of  May 
last  past,  being  the  most  memorable  birthday,  not  only   of 
his  majesty,  both  as  a  man  and  prince,  but  likewise  as  an 
actual  king,  and  of  this  and  other  his  Majesty's  kingdoms, 
all  in  a  great  measure  new-born  and  raised  from  the  dead  on 
the  most  joyful  day,  wherein  many  thousands  of  the  nobility, 
gentry,  citizens,  and  other  his  lieges  of  this  realm,  conducted 
his  Majesty  unto  his  royal  cities  of  London  and  Westminster, 
with  all  possible  expressions  of  their  publick  joy  and  loyal 
affections,   in   f^*  greater  triumph   than  any  of    his    most 
victorious  predecessors  Kings  of  England  returned  thither 
from  their  foreign  conquests ;  and  botii  his  Majesty's  houses 
of  parliament,  with  all  dutiful  and  joyful  demonsla^tions  of 
their  allegiance,  publickly  received  and  cordially  congratulated 
his  Majesty's  most  happy  arrival,  and  investiture  in  his  royal 
throne,  at  his  palace  at  Whitehall.    Upon  all  which  considera- 
tions, this  being  the  day  which  the  Loi*d  himself  hath  made 
and   crowned   with  so  many  publick  blessings    and    signal 
deliverances,  both  of  his  Majesty  and  his  people,  from    all 
their  late  most  deplcM*able  confusions,  cUvisions,  wars,  devasta- 
tions and  expressions,  to  the  end   that  it  may  be  kept    in 
perpetual  remembrance  in  all  ages  to  come,  and  that  his  sacred 
Majesty  with  all  his  subjects  of  this  realm,  and  the  dominions 
thereof,   and   their   posterities    after  them,  might  annually 
celebrate  the  perpetual  memory  thereof,  by  sacrificing  tHeir 
unfeigned  hearty  publick  thanks  thereon  to  Almighty   Grod, 
with  one  heart  and  voice,  in  a  most  devout  and  christian 
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manner,  for  all  these  publick  benefits  received  and  conferred 
on  them  upon  this  most  joyful  day ;  Be  it  therefore  enacted 
by  the  King's  most  excellent  Majesty,  the  lords  and  commons 
in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  all  and  singular  ministers  of  God's  word  and 
sacraments,  in  every  church,  chapel,  and  other  usual   place 
of  divine  service  and  publick  prayer,  which  now  are  or  here- 
after shall  be  within  this  realm  of  England,  and  the  respective 
dominions  thereof  and  their  successors,  shall  in  all  succeeding 
ages  annually   celebrate   the  twenty  ninth  day  of  May,  by 
rendering    their   hearty   publick    praises   aud  thanksgivings 
unto  Almighty  God  for  all  the  fore-mentioned  extraordinary 
mercies,  blessings  and  deliverances  rec^ved,  and  mighty  acte 
done  thereon,  and  declare  the  same  to  all  the  people  there 
assembled,  and  the  generations  yet  to  come,  that  so  they  may 
ever  praise  the  Lord  for  the  same,  whose  name  alone  is  excel- 
lent, and  his  glory  above  the  earth  and  heavens  :  And  be  it 
further  enacted,  That  all  and  every  person  and  persons  in- 
habiting within  this  kingdom,  and  the  dominions  thereunto 
belonging,  shall  upon  the  said  day  annually  resort  with  dili- 
gence and  devotion   to  some  usual   chiu*ch,  chapel  or  place 
where  such  publick  thanksgivings  and  praises  to  God's  most 
divine   Majesty   shall    be  rendered,   and  there  orderly  and 
devoutly  abide  during  the  said  publick  thanksgivings,  prayers, 
preaching,  singing  of  psalms,  and  other  service  of  God  'diere 
to  be  used  and  ministered. 

n.  Ajid  to  the  end  that  all  persons  may  be  put  in  mind 
oi  their  duty  thereon,  and  be  the  better  prepared  to  dischai^ 
the  same  with  that  piety  and  devotion  as  becomes  them :  be 
it  further  enacted,  That  every  minister  shall  give  notice  to  his 
parishioners  publickly  in  the  church  at  morning  prayer  the 
Lord's  day  next  before  every  such  twenty  ninth  day  of  May, 
for  the  due  observation  of  the  said  day,  and  shall  then  likewise 
publickly  and  distinctly  read  this  present  act  to- the  people." 

This  act,  like  the  thanksgiving  on  the  5th  November,  was 
rather  a  refinement  of  cruelty.  Now  as  then  all  persons  were 
bound  under  penalties  to  attend  church,  and  the  effect  of 
this  legislation  was  to  make  the  unhappy  presbyterians  and 
puritans  if  they  obeyed  the  law  annually  to  return  thanks  and 
celebrate  the  perpetual  memory  of  their  defeat. 

Ohap.  15  provided  for  the  speedy  disbanding  of  the  army 
and  garrisons  of  liie  kingdom,  and  chapter  16  provided  that 
those  officers  and  soldiers  who  had  been  instrumental  under 
the  command  of  the  Duke  of  Albemarle  by  the  blessing  of  Gk)d 
in  bringing  about  his  Majesty's  restoration  might  exercise 
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trades,  though   they  had   not  served   out  their  time  as  ap- 
prentices— rather  a   singular   reward  for  loyalty;    Chap.    17 
provided  for  the  confirmation  and  restoration  of  ministers; 
Chap.  20  for  the  raising  of  seven  score  thousand  pounds  for 
the  complete  disbanding  of  the  whole  army  and  paying  part 
of  the  navy;    Chap.   27    provided  for   raising  X420,000    for 
disbanding  the  remainder  of  the  army  and  paying  off  part  of 
the  navy.     It  will  be  seen  that  the  people  were  determined 
to  get  rid  of  military  rule  and  that  they  were  ready  to  undergo 
any  sacrifice  for  the  purpose,  the  sum  to  be  raised  to  pay  off 
the  army  being  a  heavier  charge  than  the  people  would  willingly 
have  endured  for  any  war.     There  is  nothing  in  the  whole  res- 
toration more  remarkable  than  the  lavish  way  parliament  treated 
Charles  in  the  matter  of  money ;  for  once  the  English  seem  to 
have  put  aside  their  objection  to  taxation  and  thought  nothing 
too  good  for  the  King. 

Chap.  30  provides  for  the  attainder  of  the  regicides  and  for 
the  30th  of  June  to  be  kept  as  a  day  of  humiliation.  As 
the  sentence  of  the  High  Court  of  Justice  ^  gives  the  opinions 
of  the  actors  on  the  death  of  Charles  so  this  act  gives  the 
contemporary  view  of  the  Royalists  upon  it.    It  is  as  follows  : 

"  An  act  for  the  attainder  of  several  persons  guilty  of  the 
horrid  murder  of  his  late  sacred  Majesty  king  Charles  the  First. 

"In   all  humble  manner  shew  unto  your  most  excellent 
Majesty,  your  Majesty's  most  dutiful  and  loyal  subjects   the 
lords  and  commons  in  parliament  assembled,  That  the  horrid 
and  execrable  murder  of  your  Majesty's  royal  father,  our  late 
most  gracious  sovereign  Charles  the  First,  of  ever  blessed  and 
glorious  memory,  hath  been  committed  by  a  party  of  wretched 
men,  desperately  wicked,  and  hardened  in  their  impiety,  who 
having  first  plotted  and  contrived  the  ruin  and  destruction  of 
this  excellent  monarchy,  and  with  it,  of  the  true  reformed  pro- 
testant  religion,  which  had  been  so  long  protected  by  it  and 
flourished  under  it,  found  it  necessary  in  order  to  the  carrying 
on  of  their  pernicious  and  traitorous  designs,  to  throw  down 
all  the  bulwarks  and  fences  of  law,  and  to  subvert  the  very 
being  and  constitution  of  parliament,  that  so  they  might    at 
last  make  their  way  open  for  any  further  attempts  upon   the 
sacred  person  of  his  Majesty  himself ;  and  that  for  the  more 
easy  effecting  thereof,  they  did  first  seduce  some  part  of  the 
then  army  into  a  compliance,  and  then  kept  the  rest  in  siih- 
jection  to  them,  partly  for  hopes  of  preferment,  and  chiefly  for 
fear  of  losing  their  imployments  and  arrears,  until  by  these 
and  other  more    odious   arts    and   devices,   they  had   fully 

1  See  vol.  1.  p.  573. 
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strengthened  themselves  both  in  power  and  faction ;  which 
being  done,  they  did  declare  against  all  manner  of  treaties 
with  the  person  of  the  King,  even  then  while  a  treaty  by 
advice  of  both  houses  of  parliament  was  in  being,  remonstrate 
against  the  houses  of  parliament  for  such  proceedings,  seize 
upon  his  royal  person  while  the  commissioners  were  returned 
to  the  house  of  parliament  with  his  answer ;  and  when  his 
concessions  had  been  voted  a  ground  for  peace  seize 'upon  the 
house  of  commons,  seclude  and  imprison  some  members,  force 
out  others,  and  there  being  left  but  a  small  remnant  of  their 
own  creatures  (not  a  tenth  part  of  the  whole)  did  seek  to 
ahelter  themselves  by  this  weak  pretence,  under  the  name  and 
authority  of  a  parliament ;  and  in  that  name  laboured  to  pro- 
secute what  was  yet  behind   and   unfinished   of  their   long 
intended  treason  and  conspiracy.     To  this  purpose  they  pre- 
pared an  ordinance  for  erecting  a  prodigious  and  unheard-of 
tribunal,  which  they  called  An  high  court  of  justice,  for  trial 
of  his  Majesty ;  and  having  easily  procured  it  to  pass  in  then* 
house  of  commons,  as  it  then  stood  moulded,  ventured  to  send 
it  up  from  thence  to  the  peers  then  sitting,  who  totally  rejected 
it  j  whereupon  their  rage  and  fury  increasing,  they  presume  to 
pass  it  alone,  as  an  act  of  the  commons,  and  in  the  name  of 
the  commons  of  England ;  and  having  gained  the  pretence  of 
W  made  by  a  power  of  their  own  making,  pursue  it  with  all 
possible  force  and  cruelty,  until  at  last,  upon  the  thirtieth  day 
of  January  one  thousand  six  hundred  forty  and  eight,  his 
sacred  Majesty  was  brought  unto  a  scaffold,  and  there  pub- 
lickly  murdered  before  the  gates  of  his  own  royal  palace :  and 
l)ecause   by   this  horrid   action   the   protestant  religion  hath 
received  the  greatest  wound  and  reproach,  and  the  people  of 
England  the  most  unsuppor table  shame  and  infamy,  that  it 
was  possible  for  the  enemies  of  God  and  the  King  to  bring 
upon  us,  whilst  the  fanatick  rage  of  a  few  miscreants  (who 
were  as  far  from  being  true  protestants  as  they  were  from 
being  true    subjects)  stands  imputed   by   our   adversaries   to 
the  whole  nation :  We  therefore  your  Majesty's  said  dutiful 
and  loyal  subjects,  the  lords  and  commons  in  parliament  as- 
sembled,  do  hereby  renounce,  abominate  and  protest  against 
that  impious  fiact,  the  execrable  murder  and  most  unparalleled 
treason  committed  agaijist  the  sacred  person  and  life  of  our 
said  late  sovereign  your  Majesty's  most  royal  father,  and  all 
proceedings  tending  thereimto,  and  do  beseech  your  most  ex- 
cellent Majesty  that  it  may  be  declared ;  and  be  it  hereby 
declared,  that  by  the  undoubted  and  fundamental  laws  of  this 
kingdom,  neither  the  peers  of  this  realm,  nor  the  commons. 
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nor  both  together  in  parliament  or  out  of  parliament,  nor  the 
people  collectively  or  representatively,  nor  any  other  persons 
whatsoever,  ever  had,  have,  hath  or  ought  to  have,  any  coer- 
cive power  over  the  persons  of  the  Kings   of  this  realm : 
And  for  the  better  vindication  of  our  selves  to  posterity,  and 
as  a  lasting  monument  of  our  otherwise  inexpressible  detesta- 
tion and  abhorrency  of  this  villanous  and  abominable  fact,  we 
do  furtheV  beseech  your  most  excellent  Majesty  that  it  may  be 
enacted ;  and  be  it  hereby  enacted  by  the  King's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
and   commons,  in  this   present   parliament  assembled,    That 
every  thirtieth  day  of  January,  unless  it  falls  out  to  be  upon 
the  Lord's  day,  and  then  the  day  next  following,  shall  be  for 
ever  hereafter  set  apart  to  be  kept  and  observed  in  all  the 
churches  and  chapels  of  these  your  Majesty's   kingdoms    of 
England  and  Ireland,  dominion  of  Wales  and  town  of  Berwick- 
upon-Tweed,  and  the  Isles  of  Jersey  and  Guernsey,  and  all 
other   your   Majesty's  .dominions,  as  an  anniversary  day   of 
fasting  and  humiliation,  to  implore  the  mercy  of  God,  that 
neither  the  guilt  of  that  sacred  an^  innocent  blood,  nor  those 
other  sins  by  which  God  was  provoked  to  deliver  up  both  us 
and  our  King  into  the  hands  of  cruel  and  unreasonable  men, 
may  at  any  time  hereafter  be  visited  upon  us  or  our  posterity. 
And  whereas  Oliver  Cromwell   deceased,  Henry  Ireton    de- 
ceased, John  Bradshaw  deceased,  and  Thomas  Pride  dece>ised^ 
John  Lisle,  Will.  Say,  Sir  Hardress  Waller,  Valentine  Wan- 
ton, Thomas  Harrison,  Edward  Whalley,  William  Hevening- 
ham,  Isaac  Pennington,  Henry  Martin,  John  Barkstead,  Gilbert 
Millington,    Edmond  Ludlow,   Sir  Michael   Livesey,   Hobert 
Tichboum,  Owen  Row,  Robert  Lilboum,  Adrian  Scroop,  tTolm 
Okey,    John    Hewson,   William    Goffe,    Cornelius    Holland, 
Thomas  Challoner,  John  Carew,  John  Jones,  Miles  Corbet, 
Henry  ^mith,   Gregory   Clement,   Thomas  Wogan,  Ednaond 
Harvey,  Thomas  Scot,  William  Cawley,  John  Downs,  Nicholas 
Love,   Vincent   Potter,   Augustine   Garland,   John   Dix^well 
George  Fleetwood,  Simon  Meyn,  James  Temple,  Peter  Tem- 
ple, Daniel  Blagrave,  Thomas   Wayte,  John  Cook,  Andrew 
Broughton,  Edward  Dendy,  William  Hewlet,  Hugh  Petei-s, 
Francis  Hacker,  Daniel  Axtel,  are  notoriously  known  to  Have 
been  wicked  and  active  instruments  in  the  prosecution  and 
compassing  that  traitorous  murder  of  his  late  Majesty;     £or 
which  the  said  Sir  Hardress  Waller,  Thomas  Harrison,  William 
Heveningham,  Isaac  Pennington,  Henry  Martin,  Gilbert  jVliil- 
lington,    Robert  Tichboum,    Owen    Row,    Robert    Lilbixm 
Adrian   Scroop,   John   Carew,   John   Jones,    Henry    SiruLth' 
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Gregory  Clement,  Edmond  Harvey,  Thomas  Scot,  John  Downs, 
Vincent  Potter,  Augustine  Garland,  George  Fleetwood,  Simon 
MeyD,  James  Temple,  Peter  Temple,  Thomas  Wayte,  John 
Cook,  William  Hewlet,  Hugh  Peters,  Francis  Hacker,  and 
Daniel  Axtel,  have  already  received  their  trial  at  law,  and  by 
verdict  or  their  own  confession  have  been  convicted,  and  by 
judgment  of  law  thereupon  had,  do  now  stand  duly  and  legally 
attainted ;  of  whom  ten  persons,  that  is  to  say,  Thomas  Harri- 
son, Adrian  Scroop,  John  Carew,  John  Jones,  Thomas  Scot, 
Gregory  Clement,  John  Cook,  Hugh  Peters,  Francis  Hacker, 
and  Daniel  Axtel,  have  most  deservedly  suffered  the  pains  of 
death  and  been  executed  according  to  law,  and  the  said  John 
Lisle,  William  Say,  Valentine  Wanton,  Edward  Whalley,  John 
Barkstead,  Edmond  Ludlow,  Sir  Michael  Livesey,  John  Okey, 
John  Hewson,  William   Goffe,   Cornelius  Holland,   Thomas 
Challoner,  Miles  Corbet,  William  Cawley,  Nicholas  Love,  John 
Dix well,  Daniel  *Blagrave,  Andrew  Broughton,  and  Edward 
Dendy  are  fled  from  Justice,  not  daring  to  abide  a  legal  tiial : 
may  it  therefore  please  your  Majesty,  that  it  may  be  enacted  j 
and  be  it  enacted  by  the  authority  of  this  present  parliament. 
That  the  said  Oliver  Cromwell  deceased,  Henry  Ireton  deceased, 
John  Bradshaw  deceased,  and  Thomas  Pride  deceased,  shall  by 
virtue  of  this  act,  be  adjudged  to  be  convicted  and  attainted  of 
high,  treason  to  all  intents  and  purposes,  as  if  they  and  every 
of  them  respectively,  had  been  attainted  in  their  lives :  and 
also,  that  John  Lisle,  William  Say,  Valentine  Wauton,  Ed- 
ward Whalley,  John  Barkstead,  Edmond  Ludlow,  Sir  Michael 
Livesey,  John  Okey,  John  Hewson,  William  Goffe,  Cornelius 
Holland,  Thomas  Challoner,  William  Cawley,  Miles  Corbet, 
Nicholas   Love,   John    Dixwell,    Daniel    Blagi-ave,    Andrew 
Broughton,  Edward  Dendy  and  every  of  them,  stand  and  be 
adjudged,  and  by  authority  of  this  present  act  convicted  and 
attainted  of  high  treason  :  and  that  all  and  every  the  manors, 
messuages,    lands,   tenements,   rents,    reversions,   remainders, 
possessions,  rights,  conditions,  interests,  offices,  fees,  annuities 
and  all  other  the  hereditaments,  leases  for  years,  chattels  real 
and  other  things  of  that  nature,  whatsoever  they  be,  of  them 
the  said    Oliver  Cromwell,   Henry  Ireton,  John  Bradshaw, 
Thomas  Pride,  John  Lisle,  William  Say,  Valentine  Wauton, 
Edward    Whalley,    John    Barkstead,   Edmond    Ludlow,    Sir 
ilichael  Livesey,  John  Okey,  John  Hewson,  William  Goffe, 
Cornelius  Holland,  Thomas  Challoner,  William  Cawley,  Miles 
Corbet,  ]Nicholas  Love,  John  Dixwell,  Daniel  Blagrave,  An- 
drew Broughton,  Edward  Dendy,  Thomas  Harrison,  Adrian 
Scroop,  John  Carew,  John  Jones,  Thomas  Scot^  Gregory  Cle- 
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ment,   Hugh   Peters,   Francis    Hacker,    John    Cook,  Daniel 
Axtel,    Sir   Hardress   Waller,   William   Heveningham,  Isaac 
Pennington,  Henry  Martin,  Gilbert  Millington,  Kobert  Tich- 
boum,  Owen  Row,  Robert  Lilbum,  Henry  Smith,  Edmond 
Harvey,   John  Downs,  Vincent  Potter,  Augustine   Garland, 
George  Fleetwood,  Simon  Meyne,  James  Temple,  Peter  Temple, 
Thomas  Wayte,  which  they  or  any  of  them,  or  any  other  per- 
son or  persons  to  their  or  any  of  their  uses,  or  in  trust  for 
them  or  any  of  them,  had  the  five  and  twentieth  day  of  March 
in  the  year  of  your  Lord  one  thousand  six  hundred  forty  and 
six,  or  at  any  time  since,  shall  stand  and  be  forfeited  unto 
your  Majesty,  your  heirs  and  successors  :  and  shall  be  deemed 
vested  and  adjudged  to  be  in  the  actual  and  real  possession  of 
your  Majesty,  without  any  office  or  inquisition  thereof  here- 
after to  be  taken  or  found :  and  also  that  all  and  every  the 
goods,  debts  and  other  the  chattels  personal  whatsoever,  of 
them  the  said  Oliver  Cromwell,  Henry  Ireton,  John  Brad- 
shaw,  Thomas  Pride,  whereof  at  the  time  of  their  respective 
deaths,  they  or  any  of  them,  or  any  other  in  trust  for  them  or 
any  of  them,  stood  possessed  in  law  or  equity;  and  aU  the  goods, 
debts  and  other  the  chattels  personal  whatsoever,  of  them  the  said 
John  Lisle,  William  Say,  Valentine  Wauton,  Edward  Whalley, 
John  Barkstead,  Edmond  Ludlow,  Sir  Michael  Livesey,  John 
Okey,    John    Hewson,   William    Goife,   Cornelius    Holland, 
Thomas  Challoner,  William  Cawley,  Miles  Corbet,  Nicholas 
Love,   John   Dixwell,   Andrew  Broughton,   Edward  Dendy, 
Thomas  Harrison,  Adrian  Scroop,  John  Carew,  John  Jones, 
Thomas  Scot,  Gregory  Clement,  Hugh  Peters,  Francis  Hacker, 
John   Cook,   Daniel  Axtel,    Sir    Hardress  Waller,   William 
Heveningham,  Isaac  Pennington,  Henry  Martin,  Gilbert  Mil- 
lington, Robert  Tichbourn,  Owen  Row,  Robert  Lilburn,  Henry 
Smith,  Edmond  Harvey,  John  Downs,  Vincent  Potter,  Augus- 
tine Garland,  George  Fleetwood,  Simon  Meyn,  James  Temple, 
Peter  Temple,  Thomas  Wayte,  Whereof  upon  the  eleventh  day 
of  February  one  thousand  six  hundred  fifty  nine,  they  or  any 
of  them,  or  any  other  in  trust  for  them  or  any  of  them,  stood* 
possessed  either  in  law  or  equity ;  shall  be  deemed  and  adjudged 
to  be  forfeited  unto,  and  are  hereby  yfested  and  put  into  the 
actual  and  real  possession  of  your  Majesty,  without  any  further 
office  or  inquisition  thereof  hereafter  to  be  taken  or  found. 

II.  Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid.  That  no  conveyance,  assurance,  grant,  bargain,  sale, 
charge,  lease,  assignment  of  lease,  grants  and  surrenders  by 
copy  of  court  roll,  estate,  interest,  trust  or  limitation  of  any 
use  or  uses,  of  or  out  of  any  manors,  lands,  tenements  or 
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hereditaments,  not  being  the  lands  nor  hereditaments  of  the 
late  King,  Qaeen  or  Prince,  or  of  anj  archbishop,  bishops, 
deans,  deans  and  chapters,  nor  being  lands  or  hereditaments 
sold  or  given  for  the  delinquency  or  pretended  delinquency  of 
any  person  or  peraons  whatsoever,  by  virtue  or  pretext  of  any 
act,  order,  ordmance,  or  reputed  act,  order  or  ordinance,  since 
the  first  day  of  January  one  thousand  six  hundred  forty  and 
one ;  nor  any  statute,  judgment  or  recognizance,  had,  made, 
acknowledged  or  suffered,  to  any  person  or  persons,  bodies 
ix)litick  or  corporate,  before  the  twenty  ninth  day  of  September 
one  thousand  six  hundred  fifty  nine,  by  any  of  the  offenders 
before  in  this  act  mentioned,  or  their  heirs,  or  by  any  other 
person  or  persons  claiming  by,  from  or  under  them  or  any  of 
them,  other  than  the  wife  or  wives,  child  or  children,  heir  or 
heirs,  of  such  person  or  persons  or  any  of  them,  for  money 
bona  fide  to  them  or  any  of  them  paid  or  lent  j  nor  any  con- 
veyance, assurance,  grant  or  estate  made  before  the  twenty 
fifth  of  April  one  thousand  six  hundred  and  sixty,  by  any  per- 
son or  persons  to  any  of  the  offenders  aforesaid,  in  trust,  and 
for  the  benefit  of  any  other  person  or  persons  not  being  any  of 
the  offenders  aforesaid,  or  in  trust  for  any  bodies  politick  or 
corporate,  shall  be  impeached,  defeated,  made  void   or  frus- 
trated hereby,  or  by  any  of  the  convictions  and  attainders 
aforesaid )  but  that  the  same  shall  be  held  and  enjoyed  by  the 
purchasers,  grantees,  lessees,  assigns,  cestuy  que  use,  cestuy  que 
trust,  and  every  of  them,  their  heirs,   executors,   administra- 
tors and  assigns  respectively,  as  if  this  act  had  not  been  made, 
and  as  if  the  said  offenders  had  not  been  by  this  act,  or  by 
any  other  course  or  proceedings  of  law,  convicted  or  attainted ; 
so  as  the  said  conveyances,  and  all  and  every  the  grants  and 
assurances  which  by  virtue  of  this  act  are  and  ought  to  be 
held  and  enjoyed  as  aforesaid,  shall  before  the  first  of  January 
which  shall  be  in  the  year  of  our  Lord  one  thousand  six  hun- 
dred sixty  and  two,  be  entered  and  enrolled  of  record  in  his 
Majesty's  court  of  exchequer  and  not  otherwise ;  any  thing  in 
this  act  herein  before  contained  to  the  contraiy  in  any  wise 
not  withstand!  ng. 

in.  Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid.  That  all  and  singular  the  manors,  lands,  tenements, 
and   hereditaments,  which  at  any  time   heretofore   were   the 

^nds  and  possessions  of  Henry  late  marquess  of  Worcester,  and 
dward  now  marquess  of  Worcester,  and  Henry  lord  Herbert, 
Ion  and   heir  apparent  of  the  said  Edward  marquess  of  Wor- 
ester,  or  any  of  them;  whereof  or  wherein  the  said  Oliver 
hx)mwellj  or  any  other  person  or  persons  in  trust  for  him  or  to 
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his  use,  or  any  other  the  persons  attainted  by  this  act  or  other- 
wise, or  any  person  or  persons  in  trust  for  them  or  any  of  them, 
had  or  claimed,  or  pretended  to  have  any  estate,  right,  title, 
possession  or  interest,  at  any  time  before  or  since  the  decease  of 
the  said  Oliver  Cromwel,  shall  be  and  are  hereby  are  vested 
and  settled  in,  and  shall  be  held  and  enjoyed  by  the  said  mar- 
quess of  Worcester  and  the  said  Henry  lord  Herbert,  in  such 
manner  and  form,  and  for  such  estate  and  estates,  with  such 
powers  and  privileges,  as  they  formerly  had  in  the  same  respec- 
tively ;  any  thing  in  this  present  act  contained,  or  any  act,  con- 
veyance or  assurance  heretofore  made  or  acknowledged  by  the 
said  Edward  marquess  of  Worcester,  and  Henry  lord  Herbert 
or  either  of  them,  unto  the  said  Oliver  Cromwel  or  any  other 
person  or  persons  in  trust  for  or  to  the  use  of  the  said  Oliver 
Cromwel  or  any  act  or  conveyance  made  or  done  by  the  said 
Oliver  Cromwel,  or  by  any  in  trust  for  him,  to  any  person 
whatsoever,  to  the  contrary  notwithstanding   Saving  always 
to  all  and  every  person  and  persons,  bQdies  politick,  and  others, 
their  respective  heirs,  successors,  executors  and  administrators 
all  such  right,  title  and  interest  in  law  and  equity,  which  they 
or  any  of  them  have  or  ought  to  have,  of,  into  or  out  of  any 
the  premisses,  not  being  in  trust  for  any  the  said  offenders,  nor 
derived  by,  from  or  under  the  said  offenders,  since  the  twenty 
fifth  day  of  March  which  was  in  the  year  of  our  Lord  one 
thousand  six  hundred  forty  six  ;  and  that  they  the  said  persoB 
and  persons,  bodies  politick  and  other,  their  respective  heirs,  suc- 
cessors, executors,  and  administrators  and  every  of  them,  in  a\1 
and  every  such  case  where  his  and  their  entry  was  lawful  upoc 
such  offender  or  offenders,  or  the  heirs  or  assigns  of  such  of 
fender  or  offenders,  in  or  upon  the  said  twenty  fifth  day  o 
March  one  thousand  six  hundred  foi-ty  and  six,  or  at  any  tim( 
since,  may  without  petition,    monstrans   de   droit,    ouster  \ 
maine,  or  other  suit  to  his  Majesty,  enter  on  the  premisses  v\ 
his  Majesty's  possession  or  in  the  possession  of  his  successoi 
and  patentees,  their  heirs  or  assigns,  in  such  manner,  to  all  i| 
tents,  as  he  or  they  might  have  done  on  the  possession  of  th 
said  offenders,  their  heirs  or  assigns,  in  or  upon  the  said  twent 
filth   day  of  March  or  at  any  time  since;  any  thing  in  th] 
act  to  the  contrary  in  any  wise  notwithstanding. 

lY.  Provided  also.  That  all  and  every  person  or  perso^ 
which  have  received  any  of  the  rents  or  mean  profits,  of,  in  ^ 
out  of  any  the  lands,  tenements  and  hereditaments,  ch.att^ 
real  or  possessions,  of  any  the  offender  or  offenders  in  tlxLs  a 
mentioned,  before  the  eleventh  day  of  February  one  thonsa] 
six  hundred  fifty  and  nine,  and  have  paid  or  accounted  for  t] 
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same  before  the  said  eleventh  day  of  February  one  thousand  six 
hundred  fifty  and  nine,  untp  the  said  offender  or  offenders  or 
their  assigns,  or  to  any  claiming  from  or  under  them,  shall  be 
clearly  and  for  ever  acquitted  and  discharged  of  and  from  the 
same,  against  the  King's  majesty,  his  heirs  and  successors; 
any  thing  herein  contained  to  the  contrary  notwithstanding. 

Y.  Provided  always.  That  it  shall  and  may  be  lawful  to 
and  for  Richard  Ingoldsby,  to  retain  and  keep,  or  otherwise  to 
>ell  and  dispose,  all  and  singular  the  goods  and  chattels  formerly 
belonging  to  Sir  Hardress  Waller  in  the  Kingdom  of  Ireland, 
until  two  thousand  poimds,  for  which  the  said  Richard  In- 
goldsby in  the  year  one  thousand  six  hundred  fifty  eight  stood 
jointly  bound  with  the  said  Sir  Hardress  Waller,  unto  James 
Brooks  of  the  city  of  York,  alderman,  and  was  then  counter- 
secured  by  a  judgment  upon  his  lands,  and  since  by  a  deed  of 
bargain  and  sale  of  the  said  goods  and  chattels  in  Ireland, 
be  fully  paid,  together  with  the  interest  thereof,  he  the  said 
Kichard  Ingoldsby  accounting  for,  and  paying  the  full  over- 
plus thereof,  if  any  shall  be,  unto  our  sovereign  lord  the  king, 
any  thing  herein  before  contained  to  the  conti*ary  notwith- 
siaading." 

Such  was  the  Statute  by  which  the  victorious  Royalists 
sought  to  punish  the  vanquished  republicans  for  the  death  of 
Charles.  For  some  two  hundred  years  \  while  this  Act  remained 
on  the  Statute  book,  it  was  illegal  to  resist  in  any,  even  the 
slightest  degree,  the  word  of  kings.  It  is  doubtful  if  even  in 
conntries  where  the  most  absolute  despotism  prevails,  any  law 
can  be  found  which  states  in  more  abject  terms  the  respective 
duties  of  sovereigns  and  subjects.  It  is  now  the  fashion  to  laugh 
at  the  views  of  the  relations  between  sovereign  and  subject 
prof>ouDded  by  Sir  Robert  Filmer,  but  Sir  Robert  Filmer  never 
placed  the  power  of  the  Crown  higher  than  this  Statute  de- 
clared it  to  be  by  the  law  of  England. 

Another  result  followed  from  this  Act:  it  enabled  the 
Anglican  clergy  on  every  30th  January  to  hold  up  to  the  exe- 
cration of  every  devout  churchman  the  death  of  Charles.  In 
tvery  Anglican  church  and  in  every  Anglican  chapel  in  the 
land  the  members  of  the  High  Court  of  Justice  were  annually 
B|>oken  of  in  almost  the  identical. words  that  church  uses  in 
toe  of  her  most  solemn  collects  when  speaking  of  the  men  who 
letrayed  her  Lord  to  death.  The  result  might  have  been  fore- 
leen,  a  reaction  set  in  against  this  comparison  of  the  members 
tf  the  High  Court  of  Justice  to  the  members  of  the  Sanhedrim, 
iie  regicides  were  soon  regarded  in  a  very  different  light  from 
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that  in  which  the  Act  places  them,  not  only  by  the  different 
parties  in  the  state,  but  by  all  except  the  most  violent  of  the 
extreme  high  church  party. 

The  Act  of  Attainder  was  one  of  the  last  acts  of  the  Con- 
vention Parliament.  It  shews  that  the  government  in  its 
practice  was  more  lenient  than  in  its  theories.  The  Act  men- 
tions some  fifty  persons,  all  of  whom  were  attainted,  but  of  these 
only  thirteen  were  executed :  having  regard  to  the  practice  of 
wholesale  executions  which  usually  followed  the  suppression  of 
a  rebellion  it  cannot  be  said  that  these  numbers  were  excessive, 
even  taking  into  account  all  the  circumstances  of  the  restoration 
and  the  lapse  of  time  that  had  taken  place. 

The  second  Parliament  of  Charles  met  on  the  1st  May,  1661. 
It  is  sometimes  called  the  Long  Parliament,  it  having  lasted 
longer  than  any  other  English  Parliament,  seventeen  years,  eight 
months  and  sixteen  days,  till  the  24th  January,  1679,  sometimes 
the  Pensionary  Parliament,  as  most  of  its  members  were  in 
the  French  king's  pay.  At  its  meeting  the  House  of  Lords 
consisted  of  two  dukes  of  the  blood  royal,  three  dukes,  four 
marquises,  fifty-six  earls,  eight  viscounts,  and  sixty-nine 
barons,  a  total  of  142  ;  and  the  House  of  Commons  of  507 
members.  It  was  at  first  strongly  royalist.  Lord  Clarendon,  the 
Chancellor,  iu  his  speech  approving  of  the  speaker,  said,  "  That 
monster  Commonwealth  cost  this  nation  more  in  her  few  years 
than  the  monarchy  in  six  hundred. ''  The  House  of  Commons 
at  once  appointed  a  committee  "  to  examine  the  Journals  of  the 
Long  Parliament  and  to  report  what  is  fit  to  be  expunged,  and 
also  to  consider  a  traitorous  writing,  The  instrument  of  govern- 
ment." They  resolved  by  228  to  203  "that  the  instrument  known 
as  the  Solemn  League  and  Covenant  be  burnt  by  the  common 
hangman,"  and  also  "  that  the  traitorous  cursed  writings  in  Par- 
liament the  act  for  creating  a  High  Court  of  Justice  for  trying 
and  judging  Charles  Stewart,  that  constituting  a  Commonwealth, 
and  others  be  burned  by  the  common  hangman."  The  Lords 
ordered  a  bill  to  be  brought  in  declaring  the  Long  Parliament 
determined.  On  the  8th  of  June  the  Roman  Catholics  peti- 
tioned the  House  of  Lords  against  the  enforcement  of  the  oath 
of  allegiance  and  supremacy.  On  the  11th  the  Lords  resolved 
that  "  nothing  had  been  offered  to  move  them  to  alter  the  oath." 
Thus  the  Catholics  found  that  all  their  services  to  royalty  were 
to  pass  unrewarded.  No  idea  of  toleration  seems  yet  to  have 
existed.  The  session  lasted  from  the  8th  May  to  the  20th 
December.  On  that  day  in  presenting  a  Money  Bill  the 
Speaker  said  to  Charles,  **  Great  Sir,  it  is  our  present  comfort 
and  will  be  our  future  glory  that  God  has  made  us  instrumental 
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for  the  repair  of  those  breaches  that  the  worst  of  times  had 
maAe  upon  the  best  of  governments." 

The  first  of  the  Statutes  that  this  Parliament  passed  was 
one  rendering  the  Law  of  Treason  more  severe  during  Charles' 
Hfe  by  making  a  conspiracy  to  injure,  imprison  or  resti-ain  the 
king,  a  conspiracy  to  deprive  him  of  the  throne,  to  levy  war 
against  him  or  to  incite  strangers  to  invade  the  kiugdom,  trear 
son.  But  it  provided  that  the  accused  was  to  be  convicted  on  the 
oath  of  two  lawful  and  credible  witnesses  upon  trial,  and  that 
the  witnesses  were  to  be  brought  in  person  face  to  face  witJi  the 
accused.  All  prosecutions  under  this  Act  were  to  be  within 
six  months  from  the  time  the  offence  was  committed,  and  the 
indictment  was  to  be  three  months  after  the  prosecution.  The 
BiJJ  of  the  Lords  to  declare  the  Long  Parliament  at  an  end 
was  incorporated  in  this  Act,  and  Parliament  shewed  that  they 
considered  the  Act  as  very  special  as  it  is  provided  that 
no  one  shall  be  prosecuted  under  it  except  for  treason  without 
a  special  order  from  the  king.    The  Act  was  as  follows  : 

"An  act  for  safety  and  preservation  of  his  Majesty s  person 
and  government  against  treasonable  and  seditious  practices  and 
attem/)t8. 

"The  lords  and  commons  assembled  in  parliament  deeply 
weighing  and  considering  the  miseries  and  calamities  of  well 
iiigh  twenty  years,  before  your  Majesties  happy  return,  and 
withal,  reflecting  upon  the  causes  and  occasions  of  so  great  and 
(deplorable  confusions,  do  in  all  humility  and  thankfulness 
acknowledge  your  Majesties  incomparable  grace  and  goodness 
to  your  people,  in  your  free  and  general  pardon,  indempnity 
and  oblivion,  by  which  your  Majesty  hath  been  pleased  to 
deliver  your  subjects,  not  only  from  the  punishment,  but  also 
from  the  reproach  of  their  former  miscarriages,  which  unex- 
ampled piety  and  clemency  of  your  Majesty  hath  enflamed  the 
iearts  of  us  your  subjects  with  an  ardent  desire  to  express 
all  possible  zeal  and  duty  in  the  care  and  preservation  of  your 
Majesties  person  (in  whose  honour  and  happiness  consists  the 
good  and  welfare  of  your  people)  and  in  preventing  (as  much 
as  may  be)  all  treasonable  and  seditious  practices  and  attempts 
hr  the  time  to  come :  and  because  the  growth  and  increase  of 
the  late  troubles  and  disorders,  did  in  a  very  great  measure 
proceed  from  a  multitude  of  seditious  sermons,  pamphlets  and 
speeches,  daily  preached,  printed  and  published,  with  a  trans- 
Jendent  boldness,  defaming  the  person  and  government  of  your 
llajesty  and  your  royal  father,  wherein  men  were  too  much 
i&couraged,  and  (above  all)  from  a  wilful  mistake  of  the  su- 
»iieam  and  lawful  authority,  whilst  men  were  forward  to  cry 
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up  and  maintain  those  orders  and  ordinances,  oaths  and  cove- 
nants, to  be  acts  legal  and  warrantable,  which  in  themselves 
had  not  the  least  colour  of  law  or  justice  to  support  them;  from 
which  kind  of  distempers,  as  the  present  age  is  not  wholly 
freed,  so  posterity  may  be  apt  to  relapse  into  them,  if  a  timely 
remedy  be  not  provided :  we  therefore  the  lords  and  commons 
in  parliament  assembled  having  duly  considered  the  premisses, 
and  remembering  that  in  the  thirteenth  year  of  the  reign  of 
Queen  Elizabeth  of  ever   blessed  memory  a  right  good  and 
profitable  law*  was  made  for  the  preservation  of  her  Majestie's 
person,  do  most  humbly  beseech  your  most  excellent  Majesty, 
that  it  may  be  enacted,  and  be  it  enacted  by  the  Kings  most 
excellent  Majesty  by  and  with  the  advice  and  consent  of  the 
lords  and  commons  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same.  That  if  any  person  or  persons 
whatsoever,  after  the  four  and  twentieth  day  of  June,  in  the 
year  of  our  Lord,  one  thousand  six  hundred  sixty  and  one, 
during  the  natural  life  of  our  most  gracious  sovereign  lord  the 
King  (whom  Almighty  God  preserve  and  bless  with  a  long  and 
prosperous  reign)  shall  within  the  realm,  or  without,  compass, 
imagine,  invent,  desire,  or  intend  death  or  destruction  or  any 
bodily  harm  tending  to  death  or  destruction,  maim  or  wounding, 
imprisonment  or  restraint  of  the  person  of  the  same  our  sove- 
reign lord  the  King,  or  to  deprive  or  depose  him  from  the  stile, 
honour,    or    kingly   name    of    the    im penal    crown   of   this 
realm,  or  of  any  other  of  his  Majesties  dominions  or  countries, 
or  to  levy  war  against  his  Majesty  within  this  realm,  or  with- 
out, or  to  move  or  stir  any  foreigner  or  strangers  with  force  to 
invade  this  realm,  or  any  other  his  Majesties  dominions  or 
countries,  being  under  his  Majesties  obeisance:  and  Buch  corn- 
passings,  imaginations,  inventions,  devices  or  intentions,  or  any 
of  them,  shall  express  utter  or  declare,  by  any  printing,  writing 
preaching  or  malicious  and   advised  speaking,  being  legally 
convicted  thereof  upon  the  oaths  of  two  lawful  and  credibh 
witnesses,  upon  trial,  or  otherwise  convicted  or  attainted  h} 
due  course  of  law,  then  every  such  person  and  persons  so  si 
aforesaid  offending  shall  be  deemed,  declared  and  adjudged  U 
be  traitors  and  shall  suffer  pains  of  death  and  also  lose  aiv< 
forfeit  as  in  cases  of  high  treason. 

IL  And  be  it  further  enacted  by  the  authority  aforesaid 
That  if  any  person  or  persons  at  any  time  after  the  four  aii 
twentieth  day  of  June,  in  the  year  of  our  Lord,  one  thousai^ 
six  hundred  sixty  and  one,  during  his  Majesties  life,  sha 
maliciously  and  advisedly  publish  or  affirm  the  King  to  be  £l 

1  13  Eliz.  c.  1,  see  Vol.  i.  p.  170. 
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heretick  or  a  papist,  or  that  he  endeavours  to  introduce  popery, 
orshall  maliciously  and  advisedly,  by  writing,  printing,  preach- 
ing, or  other  speaking,  express,  publish,  utter  or  declare  any 
words,  sentences,  or  other  thing  or  things,  to  incite  or  stir  up 
the  people  to  hatred  or  dislike  of  the  person  of  his  Majesty,  or 
the  established  government,  then  every  such  person  and  persons, 
being  thereof  legally  convicted,  shall  be  disabled  to  have  or 
enjoy,  and  is  hereby  disabled  and  made  incapable  of  having, 
holding,  enjoying,  or  exercising  any  place,  office,  or  promotion 
ecclesiastical,  civil  or  military,  or  any  other  imployment  in 
church  or  state,  other  than  that  of  his  peerage,  and  shall  like- 
wise be  liable  to  such  further  and  other  punishments  as  by  the 
common  laws  or  statutes  of  this  realm  may  be  inflicted  in  such 
cases:  and  to  the  end  that  no  man  hereafter  may  be  misled 
into  any  seditious  or  unquiet  demeanor,  out  of  an  opinion  that 
the  parliament  begun  and  held  at  Westminster  upon  the  third 
day  of  November,  in  the  year  of  our  Lord,  one  thousand  six 
hundred  and  forty,  is  yet  in  being,  wh^ch  is  undoubtedly  dissolved 
and  determined,  and  so  is  hereby  declai-ed  and  adjudged  to  be 
fully  dissolved  and  determined ;  or  out  of  an  opinion  that  there 
lies  any  obligation  upon  him  from  any  oath  covenant  or  en- 
gagement whatsoever,  to  endeavour  a  change  of  government, 
either  in  church  or  state ;  or  out  of  an  opinion,  that  both  houses 
of  parliament,  or  either  of  them,  have  a  legislative  power  without 
the  King,  all  which  assertions  have  been  seditiously  maintained 
h  some  pamphlets  lately  printed,  and  are  daily  promoted  by 
the  active  enemies  of  our  peace  and  happiness. 

III.  Be  it  therefore  further  enacted  by  the  authority 
aforesaid,  That  if  any  person  or  persons  at  any  time  after  the 
four  and  twentieth  day  of  June,  in  the  year  of  our  Lord,  one 
thousand  six  hundred  sixty  and  one,  shall  maliciously  and 
advisedly,  by  writing,  printing,  preaching,  or  other  speaking, 
express,  publish,  utter,  declare  or  affirm,  That  the  parliament 
begun  at  Westminster  upon  the  third  day  of  November,  in  the 
year  of  our  Lord,  one  thousand  six  hundred  and  forty,  is  not 
yet  dissolved,  or  is  not  determined,  or  that  it  ought  to  be  in 
being,  or  hath  yet  any  continuance  or  existence,  or  that  there 
^e&  any  obligation  upon  him,  or  any  other  person,  from  any 
oath,  covenant  or  engagement  whatsoever,  to  endeavour  a 
change  of  government  either  in  church  or  state,  or  that  both 
houses  of  parliament  or  either  hous6  of  parliament,  have,  or 
hath  a  legislative  power  without  the  King,  or  any  other  words 
to  the  same  eflfect ;  that  then  every  such  person  and  persons  so 
as  aibresaid  offending,  shall  incur  the  danger  and  penalty  of  a 
premunire  mentioned  in  a  statute  made  in  the  sixteenth  year 
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of  the  reign  of  King  Richard  the  Second;  and  it  is  hereby  also 
declared,   That  the  oath  usually   called  the    Solemn    League 
and  Covenant,  was  in  itself  an  unlawful  oath,  and  imposed 
upon  the  subjects  of  this  realm  against  the  fundamental  laws 
and  liberties  of  this  Kingdom,  and  that  all  orders  and  ordi- 
nances, or  pretended  orders  and  ordinances,  of  both  or  either 
houses  of  parliament,  for  imposing  of  oaths,  covenants  or  ea- 
gagements,  levying  of  taxes,  or  raising  of  forces  and  arms,  to 
which  the  royal  assent,  either  in  person  or  by  commission,  was 
not  expressly  had  or  given,  were  in  the  first  creation  and 
making,  and  still  are,  and  so  shall  be  taken  to  be  null  and  void 
to  all  intents  and  purposes  whatsoever.     Provided  nevertheless 
That  all  and  evety  person  and  persons,  bodies  politick  and 
corpojute,  who  have  been,  or  shall  at  any  time  hereafter  be 
questioned  for  anything  acted  or  done  by  colour  of  any  the 
orders  or  ordinances  herein  before  mentioned  and  declared  to 
.be  null  and  void  and  are  indempnified  by  an  act  intituled,  ^^  An 
act  of  free  and  general  pardon,  indempnity  and  oblivion,**  *  made 
in  the  twelfth  year  of  his  Majesties  reign  that  now  is,  or  shall 
be  indempnified  by  any  act  of  parliament,  shall  and  may  make 
such  use  of  the  said  orders  and  ordinances  for  their  indempnity 
according  to  the  true  intent  and  meaning  of  the  said  act,  and 
no  other,  as  he  or  they  might  have  done  if  this  act  had  not 
been  made;  any  thing  in  this  act  contained  to  the  contrary 
notwithstanding. 

IV.  Provided  always,  That  no  person  be  prosecuted  for 
any  of  the  offences  in  this  act  mentioned  (other  than  such  as 
are  made  and  declared  to  be  high  treason)  unless  it  be  by  order 
of  the  Kings  majesty  his  heirs  or  successors,  under  his  or  their 
sign  manual  or  by  order  of  the  council  table  of  his  Majesty, 
his  heirs  and  successors,  directed  unto  the  attorney-general 
for  the  time  being,  or  some  other  of  the  council  learned  to  his 
Majesty,  his  heirs  and  successors,  for  the  time  being;  nor  shall 
any  person  or  persons  by  virtue  of  this  present  act  incur  any 
of  the  penalties  herein  before  mentioned,  unless  he  or  they  be 
prosecuted  within  six  months  next  after  the  ofienoe  committed, 
and  indicted  thereupon  within  three  months  after  such  prose- 
cution; any  thing  herein  contained  to  the  contrary  notwith- 
standing, 

V.  Provided  always,  and  be  it  enacted,  That  no  person 
or  persons  shall  be  indicted,  arraigned,  condemned,  convicted, 
or  attainted  for  any  of  the  treasons  or  offences  aforesaid, 
unless  the  same  offender  or  offenders  be  thereof  accused  by  the 
testimony  and  deposition  of  two  lawful  and  credible  witnesses 

I  12  Car.  n.  c.  11.    See  ante^  p.  20. 
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upon  oath,  which  witnesses  at  the  time  of  the  said  offender  or 
offenders  aforesaid,  arraignment^  shall  be  brought  in  person 
before  him  or  them  face  to  face,  and  shall  openly  avow  and 
maintain  upon  oath,  what  they  have  to  say  against  him  or 
them  concerning  the  treason  or  offences  contained  in  the  said 
indictment,  unless  the  party  or  parties  arraigned  shall  willingly 
without  violence  confess  the  same. 

VI.  Provided  likewise,  and  be  it  enacted,  That  this  act, 
or  any  thing  therein  contained,  shall  not  extend  to  deprive 
either  of  the  houses  of  parliament,  or  any  of  their  members, 
of  their  just  ancient  freedom  and  privilege  of  debating  any 
matters  of  business  which  shall  be  propounded  and  debated  in 
either  of  the  said  houses,  or  at  any  conferences  or  committees 
of  both  or  either  of  the  said  houses  of  parliament,  or  touching 
the  repeal  or  alteration  of  any  old,  or  preparing  any  new  laws, 
or  the  redressing  any  public  grievance ;  but  that  the  said  mem- 
bers of  either  of  the  said  houses,  and  the  assistance  of  the 
house  of  peers,  and  every  of  them,  shall  have  the  same  freedom 
of  speech,  and  all  other  privileges  whatsoever,  as  they  had 
before  the  making  of  this  act:  any  thing  in  this  act  to  the 
contrary  thereof  in  any  wise  notwithstanding. 

VII.  Provided  always,  and  be  it  ordained  and  enacted. 
That  no  peer  of  this  realm  shall  be  tried  for  any  offence 
against  this  act,  but  by  his  peers;  and  further,  That  every 
peer  who  shall  be  convicted  of  any  offence  against  this  act^ 
after  such  con\dction,  be  disabled  during  his  life  to  sit  in  Par- 
liament, unless  his  Majesty  shall  graciously  be  pleased  to  pardon 
him:  and  if  his  Majesty  shall  grant  his  pardon  to  any  peer 
of  this  realm,  or  commoner  convicted  of  any  offence  against 
this  act,  after  such  pardon  granted,  the  peer  or  commoner  so 
pardoned,  shall  be  restored  to  all  intents  and  purposes,  as  if  he 
had  never  been  convicted;  any  thing  in  this  law  to  the  contrary 
in  any  wise  notwithstanding." 

Severe  though  this  act  seems  to  be  yet  it  shews  a  great 
advance  upon  the  act  on  which  it  purports  to  be  founded,  the 
13  Elizabeth  c.  1  ^  Harsh  as  some  of  its  provisions  are,  they 
can  only  be  employed  by  order  under  the  King's  sign  manual. 
The  right  of  freedom  of  speech  in  parliament  is  distinctly 
affirmed  and  the  important  proviso  of  the  act  of  Edward  VI. 
that  two  witnesses  must  give  their  evidence  in  open  Court 
shews  that  not  even  the  exuberant  loyalty  of  a  Stuart  Parlia- 
ment in  the  first  rapture  of  their  joy  at  the  restoration  of  their 
£ing  could  equal  the  servility  of  a  Tudor  Parliament. 

^  See  ante,  vol.  i.  p.  170* 
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Kemembering  the  riotous  and  tumultuous  scenes  that  had 
taken  place  under  the  Long  Parliament  as  to  presenting  Peti- 
tions, an  act  13  Car.  IL  c.  5  was  passed  to  suppress  "Tumults 
and  disorders  upon  pretence  of  preparing  and  presenting  pubKc 
petitions  or  other  addresses  to  his  Majesty  or  the  Parliament." 

Chapter  6  was  passed  to  prevent  any  question  again  arising 
such  as  led  to  the  outbreak  of  the  civil  war.  It  declared  that  the 
sole  right  of  the  Militia  was  in  the  King.  '*  Forasmuch,"  it  says, 
"as  within  all  his  Majesty's  realms  and  dominions  the  sole  su- 
preme government  command  and  disposition  of  the  Militia  and 
of  all  forces  by  sea  and  land  and  of  all  forts  and  places  of  strength 
is  and  by  the  laws  of  England  ever  was  the  undoubted  right  of 
his  Majesty  and  his  royal  predecessors  Kings  and  Queens  of 
England,  and  that  both  or  either  of  the  Houses  of  Parliament 
cannot  nor  ought  to  pretend  to  the  same  nor  can  nor  lawfully 
may  arise  or  levy  any  war  offensive  or  defensive  against  his 
Majesty  his  heirs  or  lawful  successors  and  yet  the  contrary 
thereof  hath  of  late  years  been  practised  almost  to  the  ruin 
and  destruction  of  this  Kingdom  and  during  the  late  usurped 
Government  many  evil  and  rebellious  principles  have  been 
distilled  into  the  minds  of  the  people  of  this  Kingdom  which 
unless  pi*evented  may  break  forth  to  the  disturbance  of  the 
peace  and  quiet  thereof." 

Chapter  7  confirmed  the  acts  passed  by  the  Convention 
Parliament  to  remove  any  doubt  as  to  their  validity  from  that 
Parliament  having  assembled  without  being  summoned  by  the 
King's  writ.  "The  manner  of  the  said  assembly,"  the  act  says, 
*' enforced  by  the  difficulties  and  exigencies  aforesaid  which  then 
lay  upon  the  nation  is  not  to  be  drawn  into  example." 

Chapter  9  "  An  act  for  the  establishing  articles  and  orders 
for  the  regulating  and  better  government  of  his  Majestys 
navies  ships  of  war  and  forces  by  sea,"  places  the  navy  under 
martial  law  and  is  the  first  act  which  authorises  its  application 
in  time  of  peace  to  any  class  of  persons.  It  forms  the  basis  of 
the  mutiny  acts  that  are  now  annually  passed. 

Chapter  15  is  "An  act  declaring  the  pains,  penalties  and  for- 
feitures imposed  upon  the  estates  of  certain  notorious  offenders 
excepted  out  of  the  act  of  free  and  general  pardon  indemnity 
and  oblivion. 

"  Whereas  in  a  certain  act  passed  in  the  late  Assembly  held 
at  Westminster  in  the  twelfth  year  of  his  Majesty's  reign 
and  confirmed  by  the  authority  of  this  present  Parliament 
intituled  an  act  of  free  and  general  pardon  indemnity  and 
oblivion  (amongst  other  things  it  is  provided  that  nothing 
therein  contained  should  extend  to  discharge  the  lands,  tene- 
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ments,   goods,    chattels,    rights,    trusts    and    other   the   here- 
ditaments  late  of  Isaac   Ewer  deceased,  Sir  John   Danvers 
deceased,  Sir  Thomas   Maleverer,  Baronet  deceased,  William 
Purefoy  deceased,  John  Blackiston  deceased.  Sir  William  Con- 
stable,  Baronet    deceased,    Kicbard    Dean   deceased,    Francis 
Aleyn  deceased.  Peregrine  Pelham  deceased,  John  Moore  de- 
ceased, John  Aldred  alias  Alured  deceased,  Humphry  Edwards 
deceased,  Sir  Gregory  Norton,  Baronet  deceased,  John  Venn  de- 
ceased, Thomas  Andrews  Alderman  deceased,  Anthony  Stapeley 
deceased,  Thomas  Horton  deceased,  John  Fry  deceased,  Thomas 
Hammond  deceased,   and   Sir  John  Bourchier  deceased,    of 
and  from  such  pains,  penalties  and  forfeitures  as  by  one  other 
act  of  Parliament  intended  to  be  afterwards  framed  for  that 
purpose   shall  be   expressed  and   declared   all  which  persons 
before  mentioned  were  (whilst  they  lived)  notoriously  known 
to  have  been  wicked  and  active  instruments  in  the  prosecution 
and   compassing   of  that  horrid  and   execrable  treason   the 
murder  of  our  late  sovereign  Lord  King  Charles  the  First  of  ever 
blessed  memory.    And  whereas  William  Lord  Mounson,  James 
Challoner,  Sir  Henry  Mildmay,  Sir  James  Harrington,  John 
Phelps  and  Robert  Waljop  who  in  the  month  of  June  1648 
did  act  and  sit  in  that  traitorous  assembly  which   proceeded 
against  the  person  and  life  of  our  said  late   sovereign   Lord 
King  Charles  the  First;  and  Sir  Arthur  Haselrig  who  in  his 
life  did  commit  many  horrid  and  traitorous  crimes  against 
the  person,  crown  and  dignity  of  his  late  Majesty  of  glorious 
memory  and  his  Majesty  that  now  is  are  all  of  them  excepted 
out  of  the  said  act  and  reserved  to  future  pains,  penalties  and 
forfeittires   not   extending  to  life  since  the  passing  of  which 
act  so  as  aforesaid  confirmed  Sir  Arthur  Haselrig  and  James 
Challoner  died  and  no  act  hath  yet  passed  for  the  inflicting 
of  due  pains,  penalties  and  forfeitures  upon  the  persons  and 
estates  of  the  offenders  aforesaid. 

IL  We  therefore  the  Lords  and  Commons  in  Parliament 
assembled  do  beseech  your  Majesty  that  it  may  be  enacted  and 
be  it  enacted  by  the  King's  most  excellent  Majesty  by  and 
with  the  advice  and  consent  of  the  Lords  and  Commons  in 
this  present  Parliament  assembled  and  by  authority  of  the 
same  that  all  and  every  the  manors,  mesuages,  lands,  tenements, 
rents,  reversions,  remainders,  possessions,  rights,  conditions, 
interests,  offices,  fees,  annuities  and  all  other  the  hereditaments 
leases  for  years,  chattels  real  and  other  things  of  what  nature 
soever  they  be  of  them  the  said  Isaac  Ewer,  Sir  John  Danvers, 
Sir  Thomas  Maleverer,  William  Pui*efoy,  John  Blackiston,  Sir 
William  Constable,  Richard  Dean,  Francis  Aleyn,  Peregrine 
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Pelham,  John  Moore,  John  Aldred,  alias  Alured,  Humphry 
Edwards,  Sir  Gregory  Norton,  John  Venn,  Thomas  Andrews, 
Anthony  Stapeley,  iSiomas  Horton,  John  Fry,  Thomas  Ham- 
mond,  Sir  John  Bourchier,  William  Lord  Mounson,  James 
Challoner,  Sir  Henry  Mildmay,  Sir  James  Harrington,  John 
Phelps,    Robert  Wallop,    and   Sir  Arthur  Haseli-ig,    which 
they  or  any  of  them  or  any  other  person  or  persons  to  their 
or  any  of  their  uses  or  in  trust  for  them  had  the  25th  day 
of  March  in  the  year  of  our  Lord  1646  or  at  any  time  since 
shall  stand  and  be  forfeited  unto  your   Majesty,  your  heirs 
and   successors,  and   shall  stand   and  be  deemed  vested  and 
adjudged  to   be  in    the   actual   and   real  possession  of  your 
Majesty  without   any  office  or  inquisition  thereof  hereafter 
to  be  taken  or  found  and  also  that  all  and  every  the  goods, 
debts,  and  other  the  chattels  personal  whatever  of  them  the 
said  Isaac  Ewer,  Sir  John  Danvers,  Sir  Thomas  Maleverer, 
William  Purefoy,   John  Blackiston,  Sir  William   Constable, 
Bichard  Dean,  Francis  Aleyn,  Peregrine  Pelham,  John  Moore, 
John  Aldred,  alias  Aldured,  Humphry  Edwards,  Sir  Gregory 
Norton,   John   Venn,   Thomas   Andrew,   Anthony  Stapeley, 
Thomas  Horton,  John    Fry,  Thomas   Hammond,    Sir  John 
Bourchier,  James  Challoner  and  Sir  Arthur  Haselrig,  where- 
of they  or  any  of  them  at  the  time  of  their  respective  deaths 
or  any  other  in  trust  for  them  or  any  of  them  stood  possessed 
or   intrusted   at   law  or   equity   and  all  the    goods,    debts, 
and  other  the  chattels  personal  whatsoever  of  them  the  said 
William  Lord  Mounson,  Sir  Henry  Mildmay,  Sir  James  Har- 
rington,   John    Phelps,    Robert  Wallop,   whereof  upon    the 
11th  day  of  February  in  the  year  of  our  Lord  1659  they  or 
any  of  them  or  any  other  in  trust  for  them  stood  possessed 
either  in  law  or  equity  and  shall  be  deemed  and  adjudged  to 
be  forfeited  and  are  hereby  vested  and  put  into  the   actual 
and  real  possession  of  your  Majesty  without  any  further  office 
or  inquisition  thereof  hereafter  to  be  taken  or  found. 

III.  Provided  always  and  be  it  enacted  by  the  authority 
aforesaid  that  no  conveyance,  assurance,  grant,  bargain,  sale, 
charge,  lease,  assignment  of  leases  grants  and  surrenders  by 
copy  of  Court  Roll,  estate,  interest,  trust  or  limitation  of  any 
use  or  uses  of  or  out  of  any  manors,  lands,  tenements,  or  here- 
ditaments not  being  the  lands  or  hereditaments  of  the  late 
King,  Queen  or  Prince  or  of  any  Archbishop,  Bishop,  Dean, 
Dean  and  Chapter,  nor  being  lands  or  hereditaments  sold 
or  given  for  the  delinquency  or  pretended  delinquency  of  any 
person  or  persons  whatsoever  by  virtue  or  pretext  of  some 
act  order  ordinance  or  reputed  act  order  or  ordinance   sinoe 


Charles  II. 


61 


the  Ist  day  of  January  1641  nor  any  statute  judgment  or 
recognizance  Lad  made  acknowledged  or  suffered  to  any  person 
or  persons  bodies  politick  or  corporate  before  the  29th  Sep- 
tember 1659  by  any  of  the  offenders  before  in  the  act 
mentioned  or  their  heirs  or  by  any  other  person  or  persons 
claiming  by  from  or  under  them  or  any  of  them  other  than 
the  wife  or  wives,  child  or  children,  heir  or  heirs  of  such 
person  or  persons  or  any  of  them  for  money  bona  fide  to 
them  or  any  of  them  paid  or  lent  or  other  valuable  con- 
sideration nor  any  conveyance,  assurance,  grant  or  estate 
made  before  the  25th  day  of  April  1660  by  any  person  or 
persons  to  any  of  the  offenders  aforesaid  in  trust  and  for  the 
benefit  of  any  other  person  or  persons  not  being  any  of  the 
offenders  aforesaid  or  in  trust  for  any  bodies  politic  or  corpo- 
rate shall  be  impeached,  defeated  made  void  or  frustrated 
thereby  or  by  any  of  the  convictions  and  attainders  afore- 
said. But  that  the  same  shall  be  held  and  enjoyed  by  the 
purchasers,  grantees,  lesses,  assigns,  cestui  qwe  tise,  cestui  que 
trust  and  every  of  them  their  heirs  executors,  administrators, 
and  assigns  respectively  as  if  the  act  had  not  been  made  so 
as  the  said  conveyance  and  all  other  their  grants  and  as- 
surances which  by  virtue  of  the  act  are  and  ought  to  be  held 
and  enjoyed  as  aforesaid  should  before  the  1st  January  which 
shall  be  in  the  year  of  our  Lord  1662  be  entered  and  enrolled 
as  of  record  in  his  Majesty's  court  of  Exchequer  and  not 
otherwise  anything  in  the  act  hereinbefore  contained  to  the 
contrary  in  any  wise  notwithstanding. 

IV.  And  be  it  further  enacted  by  the  Authority  afore- 
said, That  William  Lord  Mounson,  Sir  Henry  Mildmay,  Sir 
James  Harrington,  Robert  Wallop,  Esq.  and  John  Phelps,  Esq. 
and  every  of  them,  shall  be  and  are  hereby  degraded  from, 
and  made  incapable  of  all  and  eveiy  the  Titles  of  Honour, 
Dignities  and  Pre-eminences  which  they  or  any  of  them  now 
have,  or  which  at  any  time  hereafter  may  descend  unto  them ; 
and  that  neither  they,  nor  any  of  them  shall  at  any  time 
hereafter  have,  bear  or  use  the  Name,  Stile,  Addition  or  Title 
of  Lord,  Baronet,  Knight,  Esquire,  or  Gentleman,  or  any  of 
them,  nor  shall  use,  or  have  any  Coats,  or  Escutchions  of 
Arms  whatsoever,  nor  any  other  legal  Title,  or' Addition  what- 
soever ;  but  shall  be  for  ever  reputed,  and  are  hereby  declared 
to  be  Persons  of  Dishonor  and  Infamy. 

V.  And  further.  That  they  the  said  William  Mounson, 
Henry  Mildmay,  James  Harrington,  Robert  Wallop  and  John 
Phelps,  and  every  of  them,  shall  upon  the  seven  and  twentieth 
day  of  January,  which  shall  be  in  the  year  of  our  Lord  one 
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thousand  six  hundred  sixty  one,  or  so  soon  after  as  they  shall 
be  apprehended,  carried  to  the  Tower  of  London,  and  from 
thence  drawn  upon  Sledges  with  Ropes  about  their  necks, 
and  according  to  the  Manner  of  Persons  Executed  for  High 
Treason,  quite  through  the  Streets  of  London,  unto  the  gallows 
at  Tyburn,  and  from  thence  in  like  manner  be  brought  back 
again  to  the  Tower  of  London;  and  there,  or  in  such  other 
Prison  as  his  Majesty  shall  think  fit,  continue  Prisoners  and 
suffer  Pains  of  Imprisonment  for  and  during  the  Term  of  their 
natural  Lives. 

VL  Provided  always,  That  no  Executor  or  Administrator 
to  any  of  the  dead  Persons  whose  Estate  is  forfeited  by  this 
Act,  shall  at  any  Time  hereafter  be  sued  or  molested  for  any 
Debt  or  Legacy  by  them  paid  as  Executor  or  Administrator 
to  any  Person  or  Persons  to  whom  the  same  was  due  or  be- 
queathed and  was  by  the  said  Executor  or  Administrator 
paid  bona  fide  ;  but  the  respective  Legatees  who  have  received 
any  such  Legacies  from  the  said  Executors,  shall  be  account- 
able to  the  King's  Majesty  for  all  such  Legacies  as  they  have 
respectively  received  and  shall  pay  the  same  to  the  King's 
most  excellent  Majesty. 

VII.  Provided  always.  That  nothing  in  this  Act  shall  be 
construed  to.  forfeit  the  Term,  Estate  or  Interest  which  Sir 
William  Lewes  of  Bordeu,  in  the  Coiinty  of  Southampton, 
Baronet,  had  or  hath  in  the  Custody  of  the  Park  called 
Eastmean  Park,  in  the  aforesaid  County,  and  in  the  game  of 
Conies  therein,  for  the  Term  of  three  years  to  come,  from  our 
Lady's-day  last,  being  the  remaining  years  of  a  greater  Term, 
he  the  said  Sir  William  having  been  formerly  possessed  thereof 
by  an  Assignment  made  by  John  Allen,  Executor  of  the  said 
Francis  Allen  ;  the  which  said  Park  and  Premises  being  Part 
of  the  possessions  of  the  Bishop  of  Winchester,  the  said  Sir 
William  Lewes  hath  surrendered  imto  the  said  Bishop,  and 
hath  now  taken  a  new  Lease  thereof  for  three  lives  from 
the  Bishop  of  Winchester;  the  which  said  Lease  for  three 
Lives  so  made  by  the  said  Bishop  unto  the  said  Sir  William 
Lewes,  shall  for,  and  notwithstanding  this  Act,  or  any  Thing 
therein  contained,  remain  tirui  and  good  unto  the  said  Sir 
William  Lewes,  according  to  the  true  meaning  of  his  said 
Lease :  Saving  always  to  all  and  every  Person  and  Persons, 
Bodies  Politick,  and  others,  their  respective  Heirs,  Successors, 
Executors,  and  Administrators,  all  such  Estate,  Kight  and 
Title,  and  Interest  in  Law  and  Equity,  which  they,  or  any  of 
them  have,  or  ought  to  have  of,  in,  to,  or  out  of  any  the 
Premises,  not  being  in  Tnist  for  any  the  said  Offenders,  nor 
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derived  by,  from  or  under  the  said  Offenders,  since  the  five 
and  twentieth  Day  of  March,  one  thousand  six  hundred  forty- 
six:  Saving  always  and  referring  to  Cuthbert  Oollingwood, 
Esquire,  and  George  Oollingwood  Gent,  his  Son,  their,  or 
either  of  their  Heirs  and  Assigns,  and  the  Farmers  and 
Tenants  of^  the  said  Cuthbert  and  George  OolUngwood,  or 
either  of  them,  and  of  their  Heirs  and  Assigns,  all  such  Bight, 
Title  of  Entry  and  Action,  Use,  Interest  and  possession,  which 
they,  or  any  of  them,  or  any  in  Trust  for  them,  or  any  of 
them,  have  or  had,  or  ought  to  have,  of,  in,  to,  or  out  of  the 
ManoiB,  Townships,  Villages,  Hamlets  and  Precincts  of  Is- 
lington, Whittingham,  Barton,  Throunton,  Fawden,  Keynton, 
West-Brunton,  East-Brunton,  Dunnington,  Blakedon,  alias 
Blagdon  and  Westlade,  or  any  of  them,  in  the  Oounty  of  Nor- 
thumberland, and  of,  in,  to,  or  out  of  the  Lands,  Tenements, 
Hereditaments,  Bights,  Members  and  Appurtenances  to  them, 
or  any  of  them  belonging  or  appertaining,  as  if  this  Act  had 
never  been  made. 

VIII.  Provided  also.  That  this  Act,  nor  any  Thing  herein 
contained,  shall  extend  to  prejudice  the  Estate  and  Interest 
in  Law  or  Equity  of  Bachel  Powre  Widow,  of,  in,  and  to  one 
Copyhold,  Messuage,  and  Mill  thereunto  belonging,  with  their 
Appurtenances,  situate,  lying  and  being  in  Ohepmansford  in 
the  county  of  Southampton,  being  parcel  of  the  Manor  of 
Husband-Priors,  which  by  Order  and  Decree  of  the  High 
Court  of  Chancery  of  the  one  and  twentieth  of  June,  one 
thousand  six  hundred  sixty  one,  she  is  to  be  forthwith  restored 
unto,  and  put  into  Possession  of,  and  quietly  to  hold  and 
enjoy  the  same  during  her  Widowhood  with  the  mean  Profits 
thereof  taken  by  the  said  Mr  Wallop ;  but  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Bachel  Powre  to  hold  and 
enjoy  the  same  accordiug'to  the  said  Decree. 

IX.  Provided  always,  and  it  is  hereby  further  enacted, 
That  it  shall  and  may  be  lawful  to  and  for  Barrington  Bour- 
chier.  Esquire,  Son  and  Heir  of  Sir  John  Bourchier,  herein 
before  mentioned  to  hold  and  enjoy  all  and  singular  the  Lands 
and  Tenements  and  Hereditaments  to  him  lately  granted  and 
conveyed,  or  mentioned  to  be  granted  and  conveyed,  in  and 
by  certain  Letters  Patents  under  the  Great  Seal  of  England, 
bearing  Date  the  two  and  twentieth  day  of  March,  in  the 
thirteenth  year  of  his  Majesty's  Beign,  against  his  Majesty, 
his  Heirs  and  Successors  for  ever,  according  to  the  fuU  Intent 
and  Meaning  of  the  said  Letters  Patents ;  any  Thing  in  this 
present  Act  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding." 
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When  Parliament  met  after  the  adjournment  on  the  7th 
January,  1662,  the  Lords  proceeded  to  reinstate  the  Crown 
in  its  prerogative,  they  ordered  the  Act  for  triennial  parlia- 
ments to  be  repealed  and  a  new  act  to  be  prepared  for  calling 
a  parliament  once   in  three  years  according  to  the  act  of 
Edward  III.  and  that  a  Bill  be  introduced  repealing  all  acts 
made  in  the  Long  Parliament.     The  King  sent  down  to  the 
Commons  reminding  them  to  dispatch  the  Bill  for  preveuting 
the  liberty  of  the   Press,  as  next  to  that  for   settling  the 
forces  of  the  Kingdom  most  conducive  to  the  Peace  of  the 
Kingdom.     The  Commons  ordered  a  speedy  dispatch  to  this 
Bill.    .Lord  Clarendon  at  the  close  of  the  session  in  his  speech 
to  the  two  houses  was  anxious  to  keep  in  their  minds  the 
memories  of  the  late  troubles,  he  said,  "  Remember  how  near 
monarchy  hath  been  dissolved  and  the  law  subverted  under 
pretence  of  reforming  and  supporting  Government  Law  and 
Justice.     Kemember  how  many  honest  persons  were  misled  by 
not  discerning  consequences,  who  would  as  soon  have  renounced 
their  part  in  heaven  as  have  concurred  in  the  past  unaccount- 
able actions,  if  they  had  suspected  what  would  follow.     An 
enemy  is  amongst  us  of  whom  we  are  not  jealous  enough,  and 
against  whom  we  cannot  be  too  vigilant,  in  comparison  of  whom 
we  may  reasonably  undervalue  all  other  enemies,  the  Republicans 
[  and  Commonwealth's  men  who  are  every  day  calling  in  the  aid 
of  the  Law  that  they  may  overthrow  and  abolish  the  Law 
which  they  know  to  be  their  irreconcilable  enemy.     There  is  a 
very  great  part  of  these  men  who  have  no  religion  but  as  the 
pretence  seems  to  advance  their  faction." 

The  Acts  of  Parliament  of  this  Session  seem  to  have  been 
designed  to  put  down  the  foe  whom  the  Chancellor  dreaded. 
The  municipal  corporations  had  been  the  seat  of  the  opposi- 
tion to  the  Court,  they  were  to  be  regulated  and  well  governed. 
This  act  is  the  first  step  of  that  policy  which  Charles  carried 
out  so  thoroughly  reducing  the  corporations  from  independent 
bodies  to  royal  nominees.     The  act  is  as  follows  : 

"  An  act  for  the  well  governing  and  regulating  of  corpora- 
tions." 

**  Whereas  questions  are  likely  to  arise  concerning  the  vali- 
dity of  elections  of  magistrates,  and  other  officers  and  mem- 
bers in  corporations,  as  well  in  respect  of  removing  some,  as 
placing  others,  during  the  late  troubles,  contrary  to  the  true 
intent  and  meaning  of  their  charters  and  liberties :  and  to 
the  end  that  the  succession  in  such  corporations  may  be  most 
probably  perpetuated  in  the  hands  of  persons  well  affected  to 
his  Majciity  and  the  established  government,  it  being  too  well 
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bown,  that  notwithstanding  all  his  Majesty's  endeavours  and 
unparalleled  indulgence  in  pardoning  all  that  is  past,  neverthe- 
less many  evil  spirits  are  still  working : 

II.  Wherefore  for  prevention  of  the  like  mischief  for  the 
time  to  come,  and  for  preservation  of  the  publick  peace  both  in 
church  and  state,  be  it  enacted  by  the  Kings  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons  assembled  in  parliament, 
uid  by  the  authority  of  the  same.  That  commissions  shall 
before  the  twentieth  day  of  February  next,  be  issued  forth 
under  the  great  seal  of  England,  unto  such  persons  as  his 
3Iaje8ty  shall  appoint  for  the  executing  of  the  powers  and 
authorities  herein  after  expressed :  and  that  all  and  every  the 
persons  to  be  named  commissioners  in  the  said  commissions  re- 
spectively, shall  by  virtue  of  this  act  be  commissioners  respec- 
tively, for  and  within  the  several  cities  corporations  and  boroughs, 
and  cinque  ports,  and  their  members,  and  other  port  towns 
within  the  Kingdom  of  England,  dominion  of  Wales,  and  town 
of  Berwick  upon  Tweed,  for  which  they  shall  be  respectively 
nominated  and  appointed. 

III.  And  >>e  it  further  enacted  by  the  authority  aforesaid, 
That  no  charter  of  any  corporation,  cities,  towns,  boroughs, 
ciuque  ports,  and  their  members,  and  other  port  towns  in 
f^ngland  or  Wales,  or  town  of  Berwick  upon  Tweed,  shall  at 
any  time  hereafter  be  avoided,  for  or  by  reason  of  any  act  or 
thing  done,  or  omitted  to  be  done,  before  the  first  day  of  this 
present  parliament. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  all  persons  who  upon  the  four  and  twentieth  day  of 
December  one  thousand  six  hundred  sixty  and  one,  shall  be 
Mayors,  aldermen,  recorders,  bailiffs,  town- clerks,  common 
council-men,  and  other  persons  then  'bearing  any  office  or 
offices  of  magistracy,  or  places,  or  trusts,  or  other  employment 
relating  to  or  concerning  the  government  of  the  said  respective 
cities,  coi-porations  and  boroughs,  and  cinque  ports  and  their 
members  and  other  port  towns,  shall  at  any  time  before  the  five 
md  twentieth  day  of  March  one  thousand  six  hundred  sixty 
uid  three,  when  they  shall  be  thereunto  required  by  the  said 
^jiective  commissioners  or  any  three  or  more  of  them,  take  the 
»th8  of  allegiance  and  supremacy,  and  this  oath  following: 

V.  I  A.  B.  do  declare  and  believe.  That  it  is  not  lawful,  upon 
^J  pretence  whatsoever,  to  take  arms  against  the  King;  and 
hat  I  do  abhor  that  traitorous  position  of  taking  arms  by  his 
Qthority  against  his  person,  or  against  those  that  are  commis- 
ioned  by  him :  So  help  me  God. 

s.  T.    II.  5 
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YI.  And  also  at  the  same  time  sball  publickly  subscribe, 
before  the  said  commissioners  or  any  three  of  them,  this  follow- 
ing declaration : 

I  A.  B.  do  declare  That  I  hold  that  there  lies  no  obligation 
upon  me  or  anj  other  person,  from  the  oath  commonly  called, 
The  solemn  league  and  covenant;  and  that  the  same  was  in  itself 
an  unlawful  oath,  and  imposed  upon  the  subjects  of  this  realm 
against  the  known  laws  and  liberties  of  the  Kingdom. 

VII.  And  that  all  such  of  the  said  mayors  and  other  the 
persons  aforesaid,  by  whom  the  said  oaths  are  to  be  taken,  and 
declaration  subscribed  as  aforesaid,  who  shall  refuse  to  take  and 
subscribe  the  same  within  the  time  and  in  manner  aforesaid, 
shall,  from  and  immediately  after  such  refusal,  be  by  authority 
of  this  act  (ipso  facto)  removed  and  displaced  of  and  from  the 
naid  offices  and  places  respectively;  and  the  said  offices  and 
places  from  and  immediately  after  such  refusal,  shall  be  and  are 
hereby  declared  and  adjudged  to  be  void  to  all  intents  and 
purposes,  as  if  the  said  respective  persons  so  refusing  were 
naturally  dead. 

VIII.  And  nevertheless,  be  it  further  enacted  by  the  autho- 
rity aforesaid,  That  the  said  commissioners,  or  any  five  or  more 
of  them,  shall  have  full  power  by  virtue  of  this  act,  by  order 
and  warrant  under  their  hands  and  seals,  to  displace  or  remove 
any  of  the  persons  aforesaid  from  the  said  respective  offices  and 
places  or  trusts  aforesaid,  if  the  said  commissioners,  or  the 
major  part  of  them  then  present,  shall  deem  it  expedient  for 
the  publick  safety,  although  such  persons  shall  have  taken  and 
subscribed,  or  be  willing  to  take  and  subscribe,  the  said  oaths 
and  declaration. 

IX.  And  be  it  also  enacted,  That  the  said  respective  com- 
missioners, or  any  five  or  more  of  them  as  aforesaid,  shall  have 
power  to  restore  such  person  or  persons  as  have  been  illegally 
or  unduly  removed,  into  the  places  out  of  which  he  or  they  were 
removed ;  and  also  to  put  and  place  into  the  offices  and  places 
which  by  any  of  the  ways  aforesaid  shall  be  void  respectively, 
some  other  person  or  persons  then  being  or  which  have  been 
members  or  inhabitants  of  the  said  respective  cities  corporations 
and  boroughs,  and  cinque  ports  and  their  members,  and  other 
port  towns;  who  shall  before  the  said  respective  commis- 
sioners or  any  three  or  more  of  them,  take  the  said  oaths  of 
obedience  and  supremacy,  and  the  said  other  oath,  and  subscribe 
the  declaration  hereinbefore  particularly  mentioned,  and  that 
the  said  persons  from  and  after  the  taking  of  the  said  oaths, 
and  subscribing  the  said  declaration,  shall  hold  and  enjoy,  and 
be  vested  in,  the  said  places  and  offices,  as  if  they  had  been  duly 
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elected  and  chosen  according  to  the  charters  and  former  usages 
d  the  said  respective  cities,  corporations  and  boroughs,  cinque 
ports  and  their  members,  and  other  port  towns. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  said  respective  commissioners,  or  any  three  or  more  of 
them  respectively,  shall  have  power,  during  the  continuance  of 
their  respective  commissions,  to  administer  the  oaths  aforesaid, 
and  tender  the  said  declaration,  to  the  said  persons  hereby 
required  to  take  and  subscribe  the  same;  and  from  and  after 
the  expiration  of  the  said  respective  commissions,  the  said 
three  oaths  and  declaration  shall  be  from  time  to  time  ad- 
ministred  and  tendred  to  such  person  and  persons,  who  by  the 
true  meaning  ot  this  act  or  any  clause  therein  contained  are  to 
tfike  the  same,  by  such  person  or  persons  respectively  who  by 
the  charters  or  usages  of  the  said  respective  cities,  corporations 
and  boroughs,  and  cinque  ports  and  their  members  and  other 
port  towns  ought  to  administer  tiie  oath  for  due  executing  the 
said  places  or  offices  respectively;  and  in  default  of  such,  by 
two  justices  of  the  peace  of  the  said  cities,  corporations  and 
boroughs,  and  cinque  ports  and  their  members,  and  other  port 
towns,  for  the  time  being,  if  any  such  there  be,  or  otherwise 
hy  two  justices  of  the  peace  for  the  time  being,  of  the  respec- 
tive counties  where  the  said  cities,  corporations  or  boroughs, 
or  cinque  ports  or  their  members,  or  other  port  towns  are. 

XI.  And  be  it  likewise  enacted  by  the  authority  aforesaid. 
That  the  said  commissioners,  justices  of  the  peace,  and  other 
jjersons  hereby  authorized  to  administer  the  said  oaths  and 
tender  the  said  declaration  respectively,  shall  cause  memoran- 
dums or  entries  to  be  made  of  all  oaths  taken  before  them, 
and  subscriptions  made  as  aforesaid,  and  deliver  the  same  once 
in  a  year  to  the  respective  town  clerks  or  other  register  or 
clerk  of  the  said  respective  cities,  corporations  and  boroughs, 
and  cinque  ports  and  their  members,  and  other  port  towns, 
who  shall  cause  the  same  to  be  fairly  entred  into  the  books 
or  registers  belonging  to  the  said  respective  cities,  corpt^rations 
or  boroughs,  or  cinque  ports  and  their  members,  or  other  port 
towns. 

XII.  Provided  also,  and  be  it  enacted  by  the  authority 
aforesaid,  That  from  and  after  the  expiration  of  the  said  com- 
ttiiasious,  no  person  or  persons  shall  for  ever  hereafter  be 
iilaced,  elected  or  chosen,  in  or  to  any  the  offices  or  places 
aforesaid,  that  shall  not  have  within  one  year  next  bef()re  such 
ilection  or  choice,  taken  the  sacrament  of  the  Lord's  Sup])er, 
«cording  to  the  rites  of  the  church  of  Eugland;  and  that 
'ytTj  such  person  and  persons  so  placed^  elected  or  chosen, 
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shall  likewise  take  the  aforesaid  three  oaths,  and  subscribe  the 
said  declaration  at  the  same  time  when  the  oath  for  the  due 
execution  of  the  said  places  and  offices  respectively  shall  be 
administred ;  and  in  default  hereof,  every  such  placing,  elec- 
tion and  choice  is  hereby  enacted  and  declared  to  be  void. 

XIIT.  Provided  always,  and  be  it  enacted,  That  every 
person  who  shall  be  placed  in  any  corporation  by  virtue  of  this 
act,  shall  upon  his  admission  take  the  oath  or  oaths  usually 
taken  by  the  members  of  such  corporation. 

XIV.  Provided  also,  and  be  it  hereby  enacted,  that  the 
powers  granted  to  the  commissioners  by  vii-tue  of  this  act,  shnll 
continue  and  be  in  force  until  the  five  and  twentieth  of  March 
one  thousand  six  hundred  sixty  three  and  no  longer. 

XV.  Provided,  That  if  any  action,  bill,  plaint  or  suit 
shall  at  any  time  hereafter  happen  to  be  brought  or  commenced 
against  any  person  or  person.^  nominated  a  commissioner  as 
aforesaid,  for  any  matter  or  thing  by  them  or  any  of  them  done 
by  virtue  or  in  pursuance  of  this  act,  That  then  it  shall  be 
lawful  to  and  for  every  such  person  and  persons  against  whom 
such  action,  bill,  plaint  or  suit  shall  be  brought  or  commenced, 
to  plead  the  general  issue,  and  to  give  this  act,  or  any  other 
special  matter  in  evidence ;  and  if  the  verdict  shall  pass 
with  the  defendant  or  defendants  in  any  such  action,  or  the 
plaintiff  or  plaintiffs  become  nonsuit  or  suffer  any  discontinu- 
ance thereof,  that  in  every  such  case  the  judge  or  judges  before 
whom  the  said  matter  shall  be  tried  or  be  depending  shall 
by  force  and  virtue  of  this  act  allow  unto  the  defendant  or 
defendants  his  or  their  treble  costs,  which  he  or  they  shall  have 
sustained  by  reason  of  their  wrongful  vexation  in  defence  of 
the  said  action  or  suit,  for  which  the  said  defendant  or  defen- 
dants shall  have  like  reniedy  as  in  other  cases  where  co»ts  by 
the  laws  of  this  realm  are  given  to  the  defendants. 

XVI.  Provided  always,  and  it  is  hereby  declared,  That 
this  act,  or  any  thing  therein  contained,  shall  not  extend  or  be 
to  the  prejudice  of  any  person  or  persons  whatsoever,  that  hath 
any  reversion  or  reversions  of  any  of  the  offices  or  places 
belonging  to  the  city  of  London,  by  force  or  virtue  of  any 
order,  grant,  designation  or  nomination  of  the  lord  mayor  and 
court  of  aldermen  of  the  said  city  heretofore  respectively  made 
or  granted  to  him  or  them  before  the  times  of  the  late  ware, 
for  or  in  respect  of  such  grant,  designation  or  nomination  only; 
any  thing  in  this  act  to  the  contrary  notwithstanding." 

This  act  is  one  of  the  most  arbitrary  of  this  reign.  It  must 
be  remembered  that  in  those  days  numbers  of  offices  were 
bought  and  sold    and  persons  paid  what  was  the  market 
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value  for  them.  This  act  gives  power  to  the  commissioners 
without  assigning  any  cause,  and  even  if  the  person  complies 
with  the  act,  to  remove  the  holder  from  any  office,  in  other  words 
to  deprive  him  of  his  property.  It  may  have  been  necessary  to 
Imve  reformed  the  corporations,  it  could  hardly  have  been  neces- 
sary to  m^ake  holding  office  depend  on  a  person  swearing  to  the 
doctrine  of  non-resistance,  disbelief  in  the  solemn  league  and  cove- 
nant receiving  the  sacrament  according  to  the  rites  of  the  Church 
of  England  and  in  addition  on  the  will  of  a  set  of  commissioners. 
The  Act  made  it  impossible  for  any  catholic  or  nonconfonnist  to 
hold  any  office  and  it  made  the  receipt  of  the  sacrament  the 
main  test  of  fitness  for  office.  It  introduced  that  system,  after- 
wards more  fully  carried  out^,  that  a  man^s  fitness  for  office  was 
to  be  measured  by  the  amount  of  his  conscientious  scruples. 

The  13  and  14  Car.  II.  c.  1  was  directed  against  another 
class  of  protestant  dissenters,  Quakers,  and  imposed  a  penalty 
on  all  persons  who  refused  to  take  a  lawful  oath.     It  was 
already  penal  to  take  an  unlawful  oath  so  that  now  by  means 
of  taking  or  refusing  oaths  the  government  could  bring  any  one 
within  the  criminal  law.    C.  3  ordered  and  regulated  the  militia 
whose  command  was  again  asserted  to  be  the  undoubted  right  of 
his  Majesty.    C.  4  provided  for  the  uniformity  of  public  prayer, 
enforced  the  use  of  the  prayer-book,  and  compelled  all  clergymen 
to  sign  a  declaration  declaring  their  unfeigned  assent  and  con- 
sent to  all  contained  in  it    and   if  this   was   not   done   the 
person  refusing  was  to  be  deprived.     C.  9  provided  for  the 
relief  of  the  Royalists  who  had  fought  for  the  King  during 
the  rebellion.     It  is  entitled  "  an  act  for  the  relief  of  poor  and 
maimed  officers  and  soldiers  who  have  faithfully  served   his 
Majesty  and  his  royal  father  in  the  late  wars,"  and  its  object 
is  stated  to  be,  "  Forasmuch  as  divers  of  his  Majesty's  loyal 
and  faithful  subjects  who  out  of  the  sense  of  their  duty  and 
allegiance  to  his  Majesty's  royal  father  of  ever  blessed  and 
glorious  memory  and  to  his  Majesty  that  now  is,  have  during 
the  late  wars  wherein  they  have  been  employed  both  by  sea 
uid  land  as  officers,  soldiers,  and  mariners  in  the  said  service 
exposed  themselves  to  the  utmost  hazard  of  their  lives,  loss 
of  their  limbs,   and  utter  ruin  of  their  fortunes,   and  for 
•^hose  subsistence  and  relief  there  is  not  yet  any  competent 
provision  made,  nor  for  the  relief  of  the  widows  and  orphans 
)f  such   as    have  died   or  been  slain   in   the    said   service. 
ind    to    the    end    that    such   as    have    been    eminent    for 
h&iv  loyalty  and  sufferings  in  so  good  and  just  a  cause  as 
iie  defence  of  his  Majesty's  royal  person  and  government 

^  See  Stat.  25  Car.  XL  (S  2,  po9t  p.  88. 
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may  not  pass  without  some  mark  of  favour  or  reward  to  be 
set  upon  them,  and  that  others  may  thereby  receive  all  due  en- 
couragement for  the  time  to  come  to  continue  loyal  and  faithful 
to  his  Majesty's  service  according  to  their  bounden  duty/' 

By  a  subsequent  act  the  22  and  23  Car.  II.  c.  21  the  accounts 
as  to  how  the  money  had  been  applied  were  directed  to  be  taken. 

C.  16  provided  for  speedily  and  effectually  bringing  those 
persons  to  account  whose  accountsi  were  excepted  from  the 
act  of  oblivion  \  Chap.  29  reverses  the  attainder  of  Lord 
Strafford  and  gives  a  legislative  declaration  that  that  great 
Earl  was  illegally  put  to  death.  It  does  not  however  in  terms 
declare  the  legal  positions  laid  down  on  his  trial  to  be  bad  law. 
The  act  is  as  follows : 

"  An  act  for  the  reversing  of  the  earl  of  Strafford  his  at- 
tainder.** 

"  Whereas  Thomas  late  earl  of  Strafford  was  impeached  of 
high  treason,  upon  pretence  of  endeavouring  to  subvert  the 
fundamental  laws,  and  called  to  a  publick  and  solemn  arraign- 
ment and  trial  before  the  peers  in  parliament,  where  he  made 
a  particular  defence  to  every  article  objected  against  him; 
insomuch  that  the  turbulent  party  then  seeing  no  hopes  to 
effect  their  unjust  designs  by  any  ordinary  way  and  method 
of  proceedings,  did  at  last  resolve  to  attempt  the  destruction 
and  attainder  of  the  said  earl  by  an  act  of  parliament,  to  be 
therefore  purposely  made,  to  condemn  him  upon  accumulative 
treason,  none  of  the  pretended  crimes  being  treason  apart,  and 
so  could  not  be  in  the  whole,  if  they  had  been  proved,  as 
they  were  not ;  and  also  judged  him  guilty  of  constructive 
treason  (that  is)  of  levying  war  against  the  King,  though,  it 
was  only  the  commanding  an  order  of  the  council-board  in 
Ireland,  to  be  executed  by  a  Serjeant  at  arms  and  three  oi 
four  soldiers,  which  was  the  constant  practice  of  the  deputiei 
there  for  a  long  time ;  to  which  end  they  having  first  pre 
sented  a  bill  for  this  intent  to  the  house  of  commons,  an^ 
finding  there  more  opposition  than  they  expected,  they  causes 
a  multitude  of  tumultuous  persons  to  come  down  to  Wesl 
minster,  armed  with  swords  and  staves,  and  to  fill  both,  th 
palace-yards  and  all  the  approaches  to  both  houses  of  pa^rlis 
ment,  with  fury  and  clamour,  and  to  require  justice,  speed 
justice,  against  the  earl  of  Strafford;  and  having  by  tliec 
and  other  undue  practices  obtained  that  bill  to  pass  iix  t^ 
house  of  commons  they  caused  the  names  of  those  resolm 
gentlemen,  who  in  case  of  innocent  blood  had  freely  disch&rg< 
their  consciences,  being  nine  and  fifty,  to  be  posted  up    j 

^  13  Car.  n.  a,  Ih  sec.  10,  see  avJU,  p.  26. 
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several  places  about  the  cities  of  London  and  Westminster, 
and  Btiled  them  Straffordians,  and  enemies  to  their  country, 
ioping  thereby  to  deliver  them  up  to  the  fury  of  the  people, 
whom  they  had  endeavoured  to  incense  against  them;  and 
then  procured  the  said  bill  to  be  sent  up  to  the  house  of  peers, 
where  it  having  sometime  rested  under  great  deliberation,  at 
last  in  a  time  when  a  great  part  of  the  peers  were  absent  by 
reason  of  the  tumults,  and  many  of  those  who  were  present 
protested  against  it,  the  said  bill  passed  in  the  house  of  peers : 
and  at  length  his  late  Majesty  King  Charles  the  First  of 
glorious  memory  granted  a  commission  for  giving  his  royal 
assent  thereunto;  which  nevertheless  was  done  by  his  said 
Majesty  with  exceeding  gi-eat  sorrow  then,  and  ever  remem- 
bered by  him  with  unexpressible  grief  of  heart,  and  out  of 
his  Majesty's  great  piety  he  did  publickly  express  it  when  his 
own  sacred  life  was  taken  away  by  the  most  detestable  traitors 
that  ever  were. 

II.  For  all  which  causes,  be  it  declared  and  enacted  by 
the  King'9  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled.  That  the  act  intituled 
"An  act  for  the  attainder  of  Thomas  earl  of  StraflTord  of  high 
treason,"  and  all  and  every  clause,  article  and  thing  therein 
contained,  l:)eing  obtained  as  aforesaid,  is  now  hereby  repealed, 
revoked  and  reversed. 

III.  And  to  the  end  that  right  be  done  to  the  memory  of 
the  deceased  earl  of  Strafford  aforesaid  be  it  further  enacted, 
That  all  records  and  proceedings  of  parliament  relating  to  the 
said  attainder,  be  wholly  cancelled,  and  taken  off  the  file  or 
otherwise  defaced  and  obliterated,  to  the  intent  the  same  may 
not  be  visible  in  after  ages,  or  brought  into  example  to  the 
prejudice  of  any  person  whatsoever. 

IV.  Provided,  That  this  act  shall  not  extend  to  the  future 
questioning  of  any  person  or  persons  however  concerned  in 
this  business,  or  who  had  any  hand  in  the  tumults,  or  disorderly 
procuring  the  act  aforesaid  :  any  thing  herein  contained  to 
the  contrary  thereof  notwithstanding." 

By  this  act  parliament  admitted  that  Strafford  had  been 
unjustly  put  to  death  but  it  contains  statements  that  in  justice 
to  those  who  hounded  Strafford  to  death  it  should  be  remem- 
bered they  vehemently  disclaimed.  The  act  states  in  effect 
that  as  the  legal  trial  failed,  Strafford's  enemies  resorted  to  an  act 
of  attainder  ;  this  St  John  a!  ways  most  positively  denied.  So,  if 
on  the  one  hand  the  violence  -of  the  popular  party  had  mis- 
stated   law   and  facts  to   secure  Stiufford's   death,  on   the 


1662. 

nandU 
Car.JI.c.29. 


See.  2. 


See.  8. 


See.  L 


72 


State  Trials. 


1662. 


Prest, 


n  and  U 
Car.  I  J. 
c  83. 

SegtUating 
tifprintirtg 
ofgrtat 


8eo.2, 

Pamphlets 
or  books 
prohibited  to 
bemrintedt 
published 
orsoUU 


other  the  violence  of  the  Court  party  equally  misstated  facts 
in  order  to  represent  to  posterity  their  hero  as  a  martyr. 
Whatever  the  temper  of  Parliament  may  have  been,  the 
draftsmen  who  drew  the  Acts  of  Parliament  in  which  any 
allusion  is  made  to  the  Great  Kebellion  seem  to  find  the 
English  language  deficient  in  expressions  strong  enough  to  de- 
scribe the  popular  party. 

As  the  King's  advisers  had  determined  not  to  restore  the 
Court  of  Star  Chamber,  it  was  necessary  to  place  some  restric- 
tions on  the  press  and  to  give  the  ordinary  courts  additional 
jurisdiction  with  regard  to  it.  Charles  had  urged  the  Parliament  - 
to  hurry  on  this  work,  and  there  was  some  ground  for  his 
urgency.  Libels  both  personal  and  seditious  had  become  so  very 
common,  that  some  regulation  of  the  press  was  clearly  required; 
whether  the  mode  taken  by  the  Licensing  Act  was  the  best, 
or  whether  it  answered  its  purpose  may  be  doubted.  Under 
its  provisions  the  Government  endeavoured  to  repress  the 
popular  literature  of  the  day,  this  they  did  not  do.  But  one 
thing  they  did,  they  introduced  into  our  law  the  system  of 
general  warrants,  which  survived  the  act,  and  a  century  later 
gave  rise  to  so  much  discussion.     The  Act  is  as  follows : 

"An  Act  for  preventing  abuses  in  printing  seditious,  treason- 
able, and  unlicensed  books  and  pamphlets,  and  for  regulating 
of  printing  and  printing  presses. 

Whereas  the  well  government  and  regulating  of  printers 
and  printing  presses  is  a'matter  of  publick  care,  and  of  great 
concernment,  especially  considering,  that  by  the  general  licen- 
tiousness of  the  late  times,  many  evil  disposed  persons  have 
been  encouraged  to  print  and  sell  heretical,  schismatical,  blas- 
phemous,   seditious,   and    treasonable   books,    pamphlets    and 
papers,  and  still  do  continue  such  their  unlawful   and   exor- 
bitant practice,  to  the  high  dishonour  of  Almighty  God,  the 
indangering  the   ])eace   of   these    Kingdoms,   and  raising    a 
disaffection  to  his  most  excellent   Majesty  and  his  govern- 
ment:  for  prevention   whereof  ,  no   surer   means   can  be  ad- 
vised than  by  reducing  and  limiting  the  number  of  printing- 
presses,  and  by  ordering  and  settling  the  said  art  or  mystery 
of  printing  by  act  of  parliament,  in  manner  as  hereinafter  is 
expressed : 

11.  The  King's  most  excellent  majesty  by  and  with  con- 
sent and  advice  of  the  lords  spiritual  and  temporal,  and 
commons  in  this  present  parliament  assembled,  doth  therefore 
ordain  and  enact,  and  be  it  ordained  and  enacted  by  the  ckutho- 
rity  aforesaid,  That  no  person  or  persons  whatsoever  shall 
presume  to  print,  or  cause  to  be  printed,  either  within    this 
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I  realm  of  England,  or  any  other  his  Majesties  dominions, 
or  in  the  parts  beyond  the  seas,  any  heretical,  seditious, 
schismatical  or  offensive  books  or  pamphlets,  wherein  any 
doctrine  or  opinion  shall  be  asserted  or  maintained,  which  is 
contrary  to  the  christian  faith,  or  the  doctrine  or  discipline 
of  the  church  of  England,  or  which  shall  or  may  tend,  or  to 
be  to  the  scandal  of  religion  or  the  church  or  the  government 
or  governors  of  the  church,  state  or  common  wealth,  or  of  any 
corporation  or  particular  person  or  persons  whatsoever,  nor 
shall  import,  publish,  sell  or  disperse  any  such  book  or  books 
or  pamphlets,  nor  shall  cause  or  procure  any  such  to  be 
published  or  put  to  sale,  or  to  be  bound,  stitched  or  sewed 
together. 

III.     And  be  it  further  ordained   and  enacted  by  the 
authority  aforesaid,  That  no  private  person  or  peraons  what- 
soever shall  at  any  time  hereafter  print,  or  cause  to  be  printed 
any  book  or  pamphlet  whatsoever,  unless  the  same  book  and 
pamphlet,    together  with   all   and   every  the   titles,    epistles, 
prefaces,   proems,  preambles,  introductions,  tables,  dedications, 
and  other  matters  and  things  thereto  annexed,  be  first  entered 
in  the  book  of  the  register  of  the  company  of  stationers  of 
London,  except  acts  of  parliament,  proclamations,    and  such 
other  books  and  papers  as  shall  be  appointed  to  be  printed 
by  virtue  of  any   warrant   under   the  King's  majesties  sign 
manual,  or  under  the  hand  of   one  or  both  of   his  majesties 
principal  secretaries  of  state ;  and  unless  the  same  book  and 
pamphlet,    and   also   all   and   eveiy   the   said   titles,  epistles, 
prefaces,  proems,  preambles,  introductions,  tables,  dedications, 
and  other  matters  and  things  whatsoe/er  thereunto  annexed, 
or  therewith  to  be  imprinted,  shall  be  first  lawfully  licensed 
and  authorized  to  be  printed  by  such  person  and  persons  only 
as  shall   be   constituted   and   appointed   to  license  the  same, 
according  to  the  direction  and  true  meaning  of  this  present 
act  hereinafter  expressed,  and  by  no  other,  (that  is  to  say) 
That   all  books  concerning  the  common  laws  of  this  realm, 
shall  be  printed  by  the  special  allowance  of  the  lord  chancellor, 
or  lord  keeper  of  the  great  seal  of  England  for  the  time  being, 
the  lords  chief  justices,  and  the  lord  chief  baron  for  the  time 
being,  or  one  or  more  of  them,  by  their  or  one  of  their  ap- 
pointments;  and  that   all  books  of  history,   concerning  the 
state  of  this  realm,  or  other  books  concerning  any  affairs  of 
state,  shall  be  licensed  by  the  principal  secretaries  of  state  for 
the  time  being,  or  one  of  them,  or  by  their,  or  one  of  their 
appointments;    and   that    all   books   to    be    imprinted   con- 
cerning  heraldry,  titles  of  honour,  and  arms,  or  otherwise 
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concerning  the  office  of  earl  marshal,  sliall  be  licensed  by  the 
earl  marshal  for  the  time  bein^,  or  by  his  appointment,  or  in 
case  there  shall  not  then  be  an  earl  marshal,  shall  be  licensed 
by  the  three  Kings  of  arms,  Garter,  Clarencieux  and  Norroy, 
or  any  two  of  them,  whereof  Garter  principal  king  of  arms  to 
be  one:    and  that  all   other  books   to  be  imprinted  or  re- 
printed, whether  of  divinity,  physick,   philosophy,   or  what- 
soever other  science  or  art,  shall  be  first  licensed  and  allowed 
by  the   lord   archbishop  of  Canterbury,  and   lord   bishop   of 
London  for  the  time  being,  or  one  of  them,  or  by  their  or  one 
of  their  appointments,  or  by  either  of  the  chancellors,  or  vice- 
chancellors  of  either  of  the  universities  of  this  realm  for  tbe 
time  being;   provided  always,  that   the   said   chancellors,    or 
vice-chancellors  of  either  of  the  said  universities  shall  only 
license  such  books  as  are  to  be  imprinted  or  reprinted  within 
the  limits   of  the  said   universities   respectively,  but  not  in 
London  or  elsewhere,  not  meddling  either  with  books  of  common 
laws,  or   matters   of  state   or  government,  nor  any  book  or 
books,  the  right  of  printing  whereof  doth  solely  and  properly 
belong  to  any  particular  person   or  persons,  without   his    or 
tlieir  consent  first  obtained  in  that  behalf. 

IV.     And  be  it  enacted  by  the  authority  aforesaid,  That 
every  person  and  persons  who  by  virtue  of  this  present  act 
are,  or  shall  be  appointed,  or  authorized  to  license  the    im- 
printing of  books,  or  reprinting  thereof  with  any  additions  or 
amendments  as  aforesaid,  shall  have  one  written  copy  of  the 
same  book  or  books  which  shall  be  so  licensed  to  be  imprinted 
or  reprinted  with  the  titles,  epistles,  prefaces,  tables,  dedica- 
tions, and  all   other  things  whatsoever  thereunto   annexed; 
which  said  copy  shall  be  delivered  by  such  licenser  or  licensers 
to  the  printer  or  owner  for  the  imprinting  thereof,  and  shall 
be  solely  and  entirely  returned  by  such  printer  or  owner  after 
the  imprinting  thereof,  unto  such  licenser  or  licensers  to  be 
kept  in  the  publick  registries  of  the  said  lord  archbishop  ot 
lord   bishop   of  London   respectively,  or  in  the  office  of   th< 
chancellor  or  vice-chancellor  of  either  the  said  universities,  o1 
with  the  said  lord  chancellor  or  lord  keeper  of  the  great  sea 
for  the  time  being,  or  lord  chief  justices,  or  chief  baron,  ol 
one  of  them,  or  the  said  principal  secretaries  of  state,  or  witj 
the  earl  marshal,  or  the  said  Kings  of  arms,  or  one  of  them 
of  all  such  books  as  shall  be  licensed  by  them  respectively 
and  if  such  book  so  to  be  licensed  shall  be  an  English,   bool 
or  of  the  English  tongue,  there  shall  be  two  written   oopi< 
thereof  delivered  to  the  licenser  or  licensers  (if  he  or  they  shal 
so  require),  one  copy  whereof  so  licensed  shall  be  deHvere 
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back  to  the  said  printer  or  owner,  and  the  other  copy  shall  be 
reserved  and  kept  as  isj  afoi*ej*aid,  to  the  end  such  licenser  or 
licensers  may  be  secured,  that  the  copy  so  licensed  shall  not 
be  altered  without  his  or  their  privity,  and  upon  the  said 
copy  licensed  to  be  imprinted,  he  or  they  who  shall  so  license 
the  same,  shall  testiEe  under  his  or  their  hand  or  hands,  That 
there  is  not  any  thing  in  the  same  contained  that  is  contrary 
to  the  Christian  faith,  or  the  doctrine  or  discipline  of  the 
church  of  England,  or  against  the  state  and  government  of  thi» 
realm,  or  contrary  to  good  life,  or  good  manners,  or  otherwise 
as  the  nature  and  subject  of  the  work  shall  require ;  which 
license  or  approbation  shall  be  printed  in  the  beginning  of 
the  same  book,  with  the  name  or  names  of  him  or  them  that 
ahall  authorize  or  license  the  same  for  a  testimony  of  the  allow- 
ance thereof. 

V.     And  be  it  further  enacted  by  the  authority  aforesaid. 
That  every  merchant  of  books,  and  person  or  persons  what- 
soever, who  doth,  or  hereafter  shall  import  or  bring  any  book 
or  books  into  this  realm  from  any  parts  beyond  the  seas,  shall 
import  the  same  in  the  port  of  London  only,  and  not  elsewhere, 
without  the  special  license  of  the  archbishop  of  Canterbury, 
and  bishop  of  London  for  the  time  being,  or  one  of  them,  who 
are  hereby  authorized  to  grant  licenses  for  that  purpose,  and 
shall  before  such  time  as  the  same  book  or  books,  or  any  of 
them  be  delivered  forth,  or  out  of  his  or  their  band  or  hands, 
or  exposed  to  sale,  give  and  present  a  true  note  or  catalogue 
in  writing  of  all  and  every  such  book  or  books,  unto  the  lord 
archbishop  of  Canterbury  and  lord  bishop  of  London  for  the 
time  being,  or  to  one  of  them;  and  no  merchant  or  other 
person  or  persons  whatsoever  which  shall  import  or  bring  any 
book  or  books  into  the  port  of  London  aforesaid,  from  any 
parts  beyond  the  seas,  shall   presume  to  open  any  dry-fats, 
bales,  packs,  maunds,  or  other  fardles  of  books,  or   wherein 
books  are,  nor  shall  any  searcher,  waiter,  or  other  officer,  be- 
longing to  the  custom-house,  upon  pain  of  losing  his  or  their 
place  or  places,  suffer  the  same  to  pass,  or  to  be  delivered  out 
of  his  or  their  hands  or  custody,  before  such  time  as  the  lord 
archbishop  of  Canterbury  and  the  lord  bishop  of  Ijondon  for 
the  time  being,  or  one  of  them,  shall  have  appointed  some 
scholar  or  learned  man,  with  one  or  more  of  the  said  company 
of  stationers,  and  such  others  as  they  shall  call  to  their  assist- 
ance, to  be  present  at  the  opening  thereof,  and  to  view  the 
same;  and  if  there  shall  happen  to  be  found  any  heretical, 
seditious,  scandalous,  schismatical,  or  other  dangerous  or  offen- 
tive  book  or  books,  or  any  pai  t  of  such  book  or  books  printed 
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in  English,  they  shall  forthwith  be  brought  to  the  said  lord 
archbishop  of  Canterbury,  and  lord  bishop  of  London  for  the 
time  being,  or  to  one  of  them,  or  to  some  publick  place  to  be 
assigned  and  chosen  by  the  said  lord  archbishop  and  lord 
bishop  for  the  time  being,  to  the  end  the  person  and  persons 
which  importeth,  or  causeth  the  said  offensive  books  to  be 
imported,  may  be  proceeded  against  as  an  offender  against  this 
present  act :  and  also  that  such  further  course  may  be  taken 
concerning  the  same  offensive  book  or  books,  as  by  the  said 
lord  archbishop  and  bishop  for  the  time  being  shall  be  thought 
fitting  for  the  suppressing  thereof. 

VI.     And  be  it  further  enacted  by  the  authority  aforesaid, 
That  no  person  or  persons  shall  within  this  Kingdom,  or  else- 
where, imprint  or  cause  to  be  imprinted,  nor  shall  import  or 
bring  in,  or  cause  to  be  imported  or  brought  into  this  Kingdom 
from  or  out  of  any  other  his  Majesties  dominions,  nor  from 
any  other  parts  beyond  the  seas,  any  copy  or  copies,  book  or 
books,  or  part  of  any  book  or  books  or  forms  of  blank  bills  or 
indentures  for  any  his  Majesties  islands,  printed  beyond  the 
seas,  or  elsewhere,  which  any  person  or  persons  by  force  or 
virtue  of  any  letters  patents  granted  or  assigned,  or  which 
shall  hereafter  be   granted  or  assigned  to  him  or  them,  or 
(where  the  same  are  not  granted  by  any  letters  patents)  by 
force  or  virtue  of  any  entry  or  entries  thereof  duly  made  or 
to  be  made  in  the  register-book  of  the  said  company  of  sta- 
tioners, or  in  the  register-book  of  either  of  the  universities 
respectively,  have  or  shall  have  the  right,  privilege,  authority 
or  allowance,  solely  to  print,  without  the  consent  of  the  owner 
or  owners  of  such  book  or  books,  copy  or  copies,  form  or  forms 
of  such  blank  bills,  nor  shall  bind,  stitch,  or  put  to  sale  ajiy 
such  book  or  books,  or  part  of  any  book  or  books,  form  or 
forms,  without  the    like    consent,    upon    pain    of   loss    and 
forfeiture  of  the  same,  and  of  being  proceeded  against  as  an 
offender  against  this  present  act,  and  upon  the  further  penalty 
and  forfeiture  of  six  shillings  eightpence  for  every  such  book 
or  books,  or  part  of  such  book  or  books,  copy  or  copies,  or 
form  or  forms  of  any  such  blank  bills  or  indentures   so    im- 
printed or  imported,  bound,  stitched,  or  put   to   sale:    The 
moiety  of  which  said  forfeiture  and  forfeitures  shall  be  to  th.e 
use  of  our  sovereign  lord  the  King,  his  heirs  and  successors, 
and  the  other  moiety  to  the  use  of  the  owner  or  owners,  pro- 
prietors of  such  copy  or  copies,  book  or  books,  or  form  of  such 
blank  bills  or  indentures,  if  he  or  they  shall  sue  for  the  same 
within    six  ^months  next  after  such  imprinting,   importing, 
binding,  stitching,  or  putting  to  sale ;  and  in  default  of  such 
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suit  by  the  owner  or  owners,  proprietor  or  proprietors,  com- 
menced within  the  said  six  months,  Then  the  same  moiety 
shall  be  to  the  use  aud  behoof  of  such  other  person  and  persons 
as  within  the  space  of  one  year  next  after  the  said  offence 
committed,  shall  sue  for  the  same,  to  be  recovered  by  action 
of  debt,  bill,  plaint  or  information,  in  any  of  his  Majesties 
courts  of  record  held  at  Westminster,  called  the  King's 
bench,  common  pleas,  or  exchequer,  wherein  no  essoin,  wager 
of  law,  or  protection  shall  be  allowed  to  the  defendant  or 
defendants. 

VII.     And  be  it  further  enacted  and  declared,  That  every 
person  and  persons  that  shall  hereafter  print,  or  cause  to  be 
printed  any  book,  ballad,  chart,  pourtracture,  or  any   other 
thing  or  things  whatsoever,  shall  thereunto,  or  thereon,  print 
and  set  his  or  their  own  name  or  names,  and  also  shall  declare 
the  name  of  the  author  thereof,  if  he  be  thereunto  required 
h  the  licenser  under  whose  approbation  the  licensing  of  the 
said  book,  ballad,  chart,  or  pourtracture  shall  be  authorized, 
aud  by  and  for  whom  any  such  book   or   other  thing  is  or 
shall  be  printed,  upon  pain  of  forfeiture  of  all  such  books, 
ballads,   charts,    pourtracture.-^,   and    other    thing    or    things 
printed  contrary  to  the  tenor  hereof;  and  the  presses,  letters, 
and  other   instruments   for   printing,   wherewith   such   book, 
baJJad,  pourtracture,    or   other  thing   or   things   shall   be   so 
imprinted,  or  set  or  prepared  for  the  printing  thereof,  to  be 
defaced   and    made    unserviceable;    and    that    no   person    or 
persons    shall    hereafter  print,  or  cause  to  be  imprinted,  nor 
shall  forge,  put  or  counterfeit  in  or  upon  any  book  or  pamphlet, 
tie  name,  title,  mark  or  vinnet  of  any  other  person  or  persons 
vhich  hath  or  shall  have  lawful  privilege,  authority,  or  allow- 
ance of  sole  printing  the  same,   without  the  free  consent  of 
the  peraon  and  persons  so  privileged  first  had  and  obtained, 
upon  pain  that  every  such  pei-son  and  persons  so  offending, 
shall  forfeit  and  lose  all  such  books  and  pamphlets  upon  which 
such  counterfeit  name  or  mark  shall  be  imprinted,  and  shall 
further  be  proceeded  against  as  an  offender  against  this  present 
let. 

VIIL  And  be  it  further  enacted  by  the  authority  af ore- 
aid,  That  no  haberdasher  of  small  wares,  ironmonger,  chandler, 
jhopkeeper,  or  other  person  or  persons  whatsoever,  not  being 
icensed  in  that  behalf  by  the  lord  bishop  of  the  diocess  wherein 
mch  book  or  books  shall  be,  nor  having  been  seven  years 
ipprentice  to  the  trade  of  bookseller,  printer  or  bookbinder, 
lor  being  a  freeman  of  the  city  of  London  by  a  patrimonial 
ight  as  son  of  a  bookseller,  printer  or  bookbinder,  nor  being 


1662. 

18  and  14 
Car.  II. 
c  83.  See.  6. 


Sec.  T. 
Printers  qf 

shall  put 
to  their 
names. 


Penalty. 


SecB. 
Who  only 
may  buy, 
barter^  and 
sell  books  in 
London  and 
market 
towns. 


78 


State  Trials. 


.     1662. 

13  and  li 
Car.  It. 
e.  88.  See.  8. 


See.  9. 
Printing  an 
art  and 
manufae- 
tare. 


No  Bngliah 
hookt  may 
be  imprinted 
and  im- 
ported from 
beyond  sea. 


Ths 
Penalty. 


See.  10. 
Presees  and 
printing  in 
and  abottt 
London  not 
to  be  get  up 
btUupon 
notice  to  the 
Company  of 
Stationert, 


a  member  of  the  said  company  of  stationers,  shall  within  the 
city  or  suburbs  of  London,  or  any  other  market  town,  or 
elsewhere,  receive,  take  or  buy,  to  barter,  sell  again,  change, 
or  do  away  any  bibles,  testaments,  psalm-books,  common 
prayer-books,  primers,  abcees,  licensed  almanacks,  grammar, 
school-books,  or  other  book  or  books  whatsoever,  upon  pain  of 
forfeiture  of  the  same. 

IX.  And  for  that  printing  is,  and  for  many  years  hath 
been  an  art  and  manufacture  of  this  Kingdom,  Therefore  for 
the  better  encouraging  thereof,  and  the  prevention  of  divers 
libels,  pamphlets,  and  seditious  books  printed  beyond  the  seas 
in  English,    and  thence   transported  into   this   realm,    be    it 
further  enacted  and  ordained  by  the  authority  aforesaid  That 
no  merchant,  bookseller,  or  other  person  or  persons  whatsoever, 
shall  imprint,  or  cause  to  be  imprinted  beyond  the  seas,  nor 
shall  import  or  bring,  nor  knowingly  assist,  or  consent  to  the 
importation  or  bringing  from  beyond  the  seas  into  this  realm, 
any  English  book  or  books,  or  part  of  any  book  which  is  or 
shall  be,  or  the  greater  part  thereof  is  or  shall  be  English,  or 
of  the  English  tongue,  whether  the  same  book,  bocks,  or  part 
of  such  book  have  been  here  formerly  printed  or  not,  upon 
pain  of  forfeiture  of  all  such  English  books  so  imprinted  or 
imported  contrary   to   the  tenor  hereof;    and  that  no    alien 
or  foreigner  whatsoever  shall  hereafter  bring  in,  or  be  suffered 
to  vend  here  within  this  realm,  any  book  or  books  printed 
beyond  the  seas  in  any  language  whatsoever,  either  by  himself, 
or  his  factor  or  factors,  except  such  only  as  be  free  printers 
or  stationers  of  London,  or  such  as  have  been  brought  up  in 
that  profession,  without  the  special  license  of  the  archbishop 
of  Canterbury,  and  bishop  of  London  for  the  time  being,   or 
one  of  them,  who  are  hereby  autfiorized  to  grant  licenses  for 
that  purpose,  upon  like  pain  of  forfeiture  of  all  such  books  as 
shall  be  so  imprinted  or  vended  contrary  to  the  purport  and 
true  intent  hereof. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  no  person  or  persons  within  the  city  of  London,  or  the 
liberty  thereof,  or  elsewhere,  shall  erect  or  cause  to  be  ei'ected 
any  press  or  printing  house,  nor  shall  knowingly  demise  or  let^ 
or  willingly  suffer  to  be  held  or  used  any  house,  vault,  cellar, 
or  other  room  whatsoever,  to  or  by  any  person  or  persons  f  oi 
a  printing  house,  or  place  to  print  in,  unless  he  or  they  ^whi 
erect  such  press,  or  shall  so  knowingly  demise  or  let  suel 
house,  cellar,  vault  or  room,  or  willingly  suffer  the  same  to  hi 
used,  shall  first  give  notice  to  the  master  or  wardens  of  th^ 
said  company  of  stationers  for  the  time  being,  of  the  erecting 
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of  such  press,  or  of  such  demise  or  suffering  to  work  or  print 
in  such  house,  vault,   cellar  or  room,   and   that  no  joyner, 
carpenter,  or  other  person  shall  make  any  printing  press,  no 
smith  shall  forge  any  ironwork  for  a  printing-press,  no  founder 
shall  cast  any  letters  which  may  be  used  for  printing  for  any 
person  or  persons  whatsoever;   neither  shall  any  person  or 
persons  bring  or  cause  to  be  brought  in  from  any  parts  beyond 
the  seas,  any  letters  founded  or  cast,  nor  shall  buy  any  such 
letters  for   printing,  printing-presses,  or  other  materials  be- 
longing unto  printing,  unless   he  or  they  respectively  shall 
first  acquaint  the  said  master  and  wardens  of  the  said  company 
of  stationers  for  the  time  being,  or  some  or  one  of  them,  for 
whom  the  same  presses,  iron- work  or  letters  are  to  be  made, 
forged,    cast,    brought    or    imported,   upon  pain  that  every 
person  who  shall  erect  any  such  printing  press,  or  shall  demise 
or  let  any  house  or  room,  or  suffer  the  same  to  be  held  or 
Bsed,  and  every  person  who  shall  make  any  printing-press,  or 
any  iron-work  for  a  printing-press,  or  shall  make,  import,  or 
buy  any  letters  for  printing,  without  giving  notice  as  aforesaid, 
shall  forfeit  for  every  such  offence  the  sum  of  five  pounds,  the 
one  moiety  whereof  shall  be  to  the  use  of  our  sovereign  lord 
the  King,  his  heirs  and  successors,  and  the  other  moiety  to 
the  use  of  such  person  or  persons  as  shall  sue  for  the  same. 

XL  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  for  the  time  to  come  no  man  shall  be  admitted  to  be  a 
master  printer  until  they  who  are  now  actually  master  printers, 
shall  be  by  death  or  otherwise,  reduced  to  the  number  of 
twenty,  and  from  thenceforth  the  number  of  twenty  master 
printers  shall  be  continued,  and  no  more,  besides  the  Kings 
l»rinters  and  the  printers  allowed  for  the  universities,  to  have 
the  use  and  exercise  of  printing  of  books  at  one  time,  and 
but  four  master  founders  of  letters  for  printing ;  the  which 
said  master  printers,  and  four  master  founders  of  letters  for 
printing,  shall  be  nominated,  appointed  and  allowed  by  the 
lord  archbishop  of  Canterbury,  and  lord  bishop  of  London  for 
the  time  being ;  and  in  case  of  death  of  any  one  of  the  said 
four  master  founders  of  letters,  or  of  the  said  master  printers, 
or  of  forfeiture,  or  avoidance  of  any  of  their  places  and  privi- 
ledges  to  print  by  virtue  of  this  act,  for  any  offence  contrary 
to  the  same,  or  otherwise.  That  then  the  lord  archbishop  of 
Canterbury,  and  lord  bishop  of  London  for  the  time  being, 
9r  one  of  them,  shall  nominate  and  appoint  such  other  fit 
[>ersou  or  persons  to  succeed  and  supply  the  place  of  such 
master  printer,  or  founder  of  letters  as  shall  be  void  by  death, 
forfeiture  or  otherwise  as  aforesaid  j   and  every  person  and 
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persons  which  shall  hereafter  be  allowed  or  permitted  to  have 
the  use  of  a  printing-press  oi;  printing-house,  upon  or  before 
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such  hLs  allowance  obtained,  shall  become  bound  with  sureties 
to  his  Majesty  in  the  court  of  King's  bench,  or  before  some 
one  or  more  of  the  justices  of  assize,  or  the  justices  of  the 
peace  at  their  several  quarter  sessions,  in  the  sum  of  three 
hundred  pounds,  not  to  print,  or  suffer  to  be  printed  in  his 
house  or  press  any  book  or  books  whatsoever,  but  such  as  shall 
from  time  to  time  be  lawfully  licensed. 

XII.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  none  of  the  said  master  printers  to  be  allowed  from 
time  to  time  as  aforesaid,  shall  keep  above  two  printing-presses 
at  ODce,  unless  he  hath  been  master  or  upper  warden  of  the 
company,  who  are  hereby  allowed  to  keep  three  presses  and 
no  more,  unless  for  some  great  and  special  occasion  for  the 
publick  he  or  they  have  for  a  time  leave  of  the  said  lord 
archbishop  of  Canterbury,  or  lord  bishop  of  London  for  the 
time  being,  to  have  or  use  one  or  more  above  the  aforesaid 
number,  as  their  lordships,  or  either  of  them  shall  think  fit. 

XIII.  And  be  it  also  enacted  by  the  authority  aforesaid, 
That  no  printer  or  printers,  (except  the  King's  printers)  nor 
founder  or  founders  of  letters  for  printing,  shall  take  or  retiiin 
any  more  or  greater  number  of  apprentices,  than  is  herein  after 
limited  and  appointed,  (that  is  to  say)  every  master  printer, 
and  master  founder  of  letters  for  printing,  that  is  or  hath  been 
master   or  upper   warden  of  his   company,   may  have   three 
apprentices   at   one   time   and  no   more;   and   every    master 
printer,  and  master  founder  of  letters  for  printing,  that  is  of 
the  livery  of  his  company,  may  have  two  apprentices  at  one 
time  and   no   more;   and  every  master   printer,  and   master 
founder  of  letters  for  printing,  of  the  yeomanry  of  his  company, 
may  have  one  apprentice  at  one  time  and  no  more,  neither 
by  copartnership,  binding  at   the   scriveners,    nor   any  other 
way  whatsoever;   neither  shall  it  be   lawful   for  any  master 
printer  or  master  founder  of  letters,  when  any  apprentice  or 
apprentices  shall  run  or  be  put  away,  to  take  another  appren- 
tice or  other  apprentices  in  his  or  their  place  or  places,  unless 
the  name  or  names  of  him  or  them  so  gone  away  be  ra,sed  out 
of  the  hall  book,  and  never  admitted  again. 

XIV.  And  because  a  great  part  of  the  secret  printing  ii^ 
comers  hath  been  caused  for  want  of  orderly  imployment  fo* 
journeymen  printers,  the  said  several  master  printers,  and( 
master  founders  of  letter^  for  printing  so  to  be  allo^wed  a^ 
aforesaid,  are  hereby  required  to  take  special  care,  That  al( 
journeymen  printers,  and  journeymen  founders  of  letters  fot 
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prmting,  who  are  lawfully  free  of  the  said  respective  mysteries, 

be  set  on   work,  and  employed  in  their  respective  trades; 

and  if  any  such  journeyman  printer,  and  journeyman  founder 

of  letters,    being   of  honest  and   good   behaviour,   and  able 

in  his  trade,  do   want  imployment,  he  shall   repair-  to  any 

of  the  said   master   printers   or  master   founders   of   letters 

respectively  for  the  time  being,  who  thereupon  shall  receive 

him  or  them   into   work,  if  such   master  printer,  or  master 

founder  of  letters  have  not  a  journeyman   already,  although 

such  master  printer  or  master  founder  of  letters  respectively, 

with  his  apprentice  or  apprentices  be  able  without  the  help 

of  the  said  journeyman  to  discharge  his  own  work;   upon 

pain  that  every  master  printer,  and  master  founder  of  letters 

respectively,  refusing  to  receive  such  journeyman  repairing  to 

him  as  aforesaid,  shall  forfeit  five  pounds,  to  be  recovered  by 

hill,  plaint,  or  information  in  any  court  of  record,  wherein  no 

essoin,  wager  at  law,  privilege  or  protection  shall  be  admitted ; 

the  one  moiety  of  which   forfeiture  shall   go  to  the  King's 

majesty,  his  heirs  and  successors ;  and  the  other  moiety  to  the 

informer  who  shall  sue  for  the  same  within  six  months  next 

after  the   said   offence  committed;   and   if  any  journeyman 

or  journeymen   printers,  or   founders  of  letters  for  priuting, 

shall  refuse  imployment,  being  offered  to  him  or  them  by  any 

master  printer,  or  master  founder  of  letters  respectively,  or 

neglect  it  when  he  or  they  have  undertaken  it,  he  or  they 

refusing  or  neglecting,  shall  suffer  three  months  imprisonment 

at  the  least,  without  bail  or  mainprize,  upon  conviction  of  such 

his  said  refusal  or  neglect  by  two  witnesses,  before  any  one 

or  more  justice  or  justices  of  the  peace,  who  are  hereby  im- 

powered  to  hear  and  examine  the  said  offence,  and  to  commit 

tie  said   offender  and  offenders  to  the  common  gaol  of  the 

county   where   he   or  they   shall    be   apprehended ;    and   no 

master  printer,  or  master  founder  of  letters  for  printing,  shall 

fi'om  henceforth  imploy  either  to  work  at  the  case  or  press, 

or  otherwise  about  his  printing,  any  person  or  persons  than 

such  only  as   are   Englishmen  and  freemen,  or  the  sons  of 

freemen,  or  apprentices   to  the   said   trades  or  mysteries  of 

printing,  or  founding  of  letters  for  printing  respectively. 

XV.  And  for  the  better  discovering  of  printing  in  comers 
without  license,  be  it  ftirther  enacted  by  the  authority  afore- 
laid,  That  one  or  more  of  the  messengers  of  his  Majesties 
chamber,  by  warrant  under  his  Majesties  sign  manual  or  under 
he  hand  of  one  or  more  of  his  Majesties  principal  secretaries 
'f  state,  or  the  master  and  wardens  of  the  said  company  of 
tationers,  or  any  one  of  them,  shall  have  power  and  authority 
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with  a  constable,  to  take  unto  them  such  assistance  as  they 
shall  think  needfal,  and  at  what  time  they  shall  think  fit,  to 
search  all  houses  and  shops  where  they  shall  know,  or  upon 
some  probable  reason  suspect  any  books  or  papers  to  be  printed, 
bound  or  stitched,  especially  printing-houses,  booksellers  shops 
and  warehouses,  and  bookbindera  houses  and  shops,  and  to 
view  there  what  is  imprinting,  binding  or  stitching,  and  to 
examine  whether  the  same  be  licensed,  and  to  demand  a  siglit 
of  the  said  licence ;  and  if  the  said  book  so  imprinting,  bind- 
ing or  stitching,  shall  not  be  licensed,  than  to  seize  upon 
so  much  thereof,  as  shall  be  found  imprinted,  together  with 
the  several  offenders,  and  to  bring  them  before  one  or  more 
justices  of  the  peace,  who  are  hereby  authorized  and  required 
to  commit  such  offenders  to  prison,  there  to  remain  until  they 
shall  be  tried  and  acquitted,  or  convicted  and  punished  for 
the  said  offences;  and  in  case  the  said. searchers  shall  upon 
their  said  search,  find  any  book  or  books,  or  part  of  books 
unlicensed,  which  they  shall  suspect  to  contain  matters  therein 
contraiy  to  the  doctrine  or  discipline  of  the  church  of  England, 
or  against  the  state  and  government ;  then  upon  such  suspicion 
to  seize  upon  such  book  or  books,  or  part  of  book  or  books, 
and  to  bring  the  same  unto  the  said  lord  archbishop  of  Canter- 
bury, and  lord  bishop  of  London  for  the  time  being,  or  one 
of  them,  or  to  the  secretaries  of  state,  or  one  of  them  respec- 
tively, who  shall  take  such  further  course  for  the  suppressing 
thereof,  as  to  them  or  any  of  them  shall  seem  tit. 

XVI.  And  be  it  ordained  and  enacted  by  the  authority 
aforesaid.  That  all  and  every  printer  and  printers  of  books, 
founder  and  founders  of  letters  for  printing,  and  all  and  every 
other  person  or  persons  working  in  or  for  the  said  trades,  who 
from  and  after  the  tenth  day  of  June,  in  the  year  one  thousand 
sue  hundred  sixty  and  two,  shall  offend  against  this  present 
act,  or  any  article,  clause  or  thing  herein  contained,  and  shall 
be  thereof  convicted  by  verdict,  consession,  or  otherwise,  shall 
for  the  first  offence  be  disenabled  from  exercising  his  respective 
trade  for  the  space  of  three  years,  and  for  the  second  offence 
shall  for  ever  thenceafter  be  disabled  to  use  or  exercise  the 
art  or  mystery  of  printing,  or  of  founding  letters  for  printing, 
and  shall  also  have  and  receive  such  further  punishment  by 
fine,  imprisonment,  or  other  corporal  punishment,  not  extending 
to  life  or  limb,  as  by  the  justices  of  the  court  of  King's  bench, 
or  justices  of  oyer  and  terminer,  or  justices  of  assize  in  their 
several  circuits,  or  justices  of  the  peace  in  their  several  quarter 
sessions  shall  be  thought  fit  to  be  inflicted;  the  which  said 
jusitices  of  the  peace  in  their  several  quarter  sessions  shall 
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have  full  power  and  authority  to  hear  and  determine  all  and 
every  offence  and  offences  that  shall  be  committed  against  this 
act,  or  against  any  branch  thereof,  upon  indictment  or  informa- 
tion by  any  person  or  persons  to  be  taken  before  them  in 
their  sessions  of  peace  respectively,  and  shall  yearly  certify 
into  the  court  of  exchequer,  as  in  other  like  cases  they  are 
bound  to  do,  the  fines  by  them  imposed  for  any  of  the  offences 
aforesaid,  and  shall  and  may  also  by  virtue  hereof  award  pro- 
cess and  execution  for  the  taking  or  punishing  such  offenders 
as  in  any  other  case  they  lawfully  may  do  by  any  the  laws 
and  statutes  of  this  realm. 

XVII.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  every  piinter  shall  reserve  three  printed  copies  of 
the  best  and  largest  paper  of  every  book  new  printed,  or  re- 
printed by  him  with  additions,  and  shall  before  any  publick 
vending  of  the  said  book  bring  them  to  the  master  of  the 
company  of  stationers,  and  deliver  them  to  him,  one  whereof 
shall  be  delivered  to  the  keeper  of  his  Majesties  library,  and 
the  other  two  to  be  sent  to  the  vice-chancellors  of  the  two 
imiversities  respectively,  for  the  use  of  the  publick  libraries  of 
the  said  universities. 

XVIII.  Provided  always.  That  nothing  in  this  act  con- 
tained shall  be  construed  to  extend  to  the  prejudice  or  in- 
fringing of  any  of  the  just  rights  and  priviledges  of  either  of 
the  two  universities  of  this  realm,  touching  and  concerning 
the  licensing  or  printing  of  books  in  either  of  the  said  uni- 
versities. 

XIX.  Provided  always.  That  no  search  shall  at  any  time 
be  made  in  the  house  or  houses  of  any  the  peers  of  this  realm, 
OP  of  any  other  person  or  persons  not  being  free  of,  or  using 
*ny  of  the  trades  in  this  act  before  mentioned,  but  by  special 
warrant  froni  the  King's  majesty,  under  his  sign  manual,  or 
wider  the  hand  of  one  or  both  of  his  Majesties  principal 
tecretaries  of  state,  or  for  any  other  books  than  such  as  are 
in  printing,  or  shall  bo  printed  after  the  tenth  of  June,  1662  ; 
ifly  thing  in  this  act  to  the  contrary  thereof  in  any  wise  not- 
^tkstanding. 

XX.  Provided  also.  That  neither  this  act,  nor  any  thing 
herein  contained,  shall  extend  to  prohibit  any  bookseller  who 
lath  served  seven  years,  and  is  free  of  the  company  of  sta- 
ioners,  London,  from  importing  or  bringing  into  this  realm 
Jiy  books  ready  bound  not  formerly  prohibited,  which  have 
een  [)rinted  ten  years  before  the  importation;  any  thing 
I  this    or     any    other    act    to    the   contrary   notwithstand- 
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XXI.  Provided  also,  and  be  it  further  enacted  by  the 
authority  aforesaid,  That  neither  this  act,  nor  any  thing  therein 
contained,  shall  be  construed  to  prohibit  any  person  or  persons 
to  sell  books  or  papers,  who  have  sold  books  and  papers  within 
Westminster-Hall,  the  palace  of  Westminster,  or  in  any  shop 
or  shops  within  twenty  yards  of  the  great  gate  of  Westminster- 
Hall  aforesaid,  before  the  twentieth  day  of  November,  one 
thousand  six  hundred  sixty  and  one ;  but  they  and  every  of 
them  may  sell  books  and  papers  as  they  have  or  did  before 
the  said  twentieth  day  of  November,  one  thousand  six  hundred 
sixty  and  one,  within  the  said  hall,  palace,  and  twenty  yards 
aforesaid,  but  not  elsewhere ;  any  thing  in  this  act  to  ike  con- 
trary in  any  wise  notwithstanding. 

XXII.  Provided  also.  That  neither  this  act,  nor  any  thing 
therein  contained,  shall  extend  to  prejudice  the  just  righta 
and  priviledges  granted  by  his  Majesty,  or  any  of  his  royal 
predecessors,  to  any  person  or  persons,  under  his  Majesties 
great  seal,  or  otherwise,  but  that  such  person  or  persons  may 
exercise  and  use  such  rights  and  priviledges  as  aforesaid, 
according  to  their  respective  grants ;  any  thing  in  this  act  to 
the  contrary  notwithstanding. 

XXIIL  Provided  also.  That  neither  this  act,  nor  any 
thing  therein  contained,  shall  extend  to  prohibit  John  Streater^ 
Stationer,  from  printing  books  and  papers,  but  that  he  may 
still  follow  the  art  and  mystery  of  printing,  as  if  this  act  had 
never  been  made ;  any  thing  therein  to  the  contrary  notwith- 
standing. 

XXIV.  Provided  also,  That  neither,  this  act,  nor  anj 
thing  therein  contained,  shall  extend  to  restrain  the  keeping 
and  using  of  a  printing-press  in  the  city  of  York,  so  as  a^ 
books  of  divinity  there  printed  be  first  licensed  by  the  archi 
bishop  of  York  for  the  time  being,  or  such  person  or  persoi^ 
whom  he  shall  appoint,  and  all  other  books  whatsoever  theij 
printed,  be  first  licensed  by  such  persons  respectively  to  "wliot 
the  licensing  thereof  doth  or  shall  appertain  by  the  rules  liere^ 
before  mentioned,  and  so  as  no  bibles  be  there  printed,  nc] 
any  other  book,  whereof  the  original  copy  is  or  shall  be  hi 
longing  to  the  company  of  stationers  in  London,  or  any  meBl 
ber  thereof;  and  so  as  the  archbishop  or  lord  mayor  of  Yol 
for  the  time  being,  do  execute  within  the  said  city  (wliicli  thJ 
are  hereby  impowered  to  do)  all  the  powers  and  rules  in  th 
act  concerning  searchers  for  unlicensed  books,  and  impose  sa 
levy  the  said  penalties  in  the  like  cases;  any  thing  in  t\ 
act  to  the  contrary  notwithstanding. 

XXV.  Provided  that  this  act  shall  continue  aoid  be 
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force  for  two  years,  to  commence  from  the  tenth  of  June,  one 
thousand  six  hundred  sixty  and  two,  and  no  longer." 

The  Act  was  not  allowed  to  expire  in  1664,  when  the  two 
years  for  which  it  was  passed  had  elapsed ;  it  was  continued 
"by  subsequent  Acts  during  the  whole  of  Charles's  reign  \ 
James  II/s  parliament  "continued  it  for  seven  years  from  1685 ; 
a,t  last  in  William  III.'s  reign  it  was  allowed  to  expire, 
not  because  it  was  thought  that  the  press  deserved  greater 
liberty,  but  because  it  was  desired  to  do  away  with  the  power 
given  by  section  15  to  searchers,  a  power  which  had  been  very 
arbitrarily  exercised  by  the  Government  against  the  Jacobites, 
and  thus  it  was  the  Tory  opposition,  not  the  Whig  Government, 
that  really  did  away  with  it. 

The  Law  as  to  the  Forces  was  further  amended  by  the 
1 5  Car.  II.  c.  4,  which  gave  additional  powers  to  the  Lieutenants 
and  deputy  Lieutenants  and  provided  for  the  pay  of  the  Militia 
-when  on  service. 

The  16  Car.  II.  c.  1  repealed  the  celebrated  "Triennial 
Act."    This  Act  is  as  follows  : 

"An  Act  for  the  assembling  and  holding  of  parliaments  once 
in  three  years  at  the  least  and  for  the  repeal  of  an  Act  entitled 
'  An  Act  for  the  prevention  of  inconveniencies  happening  by 
the  long  intermission  of  Parliaments.' 

Whereas  the  Act  made  in  the  Parliament  begun  at  West- 
minster the  third  day  of  November  in  the  16th  year  of  the 
reign  of  our  late  sovereign  Lord  Charles  of  blessed  memory, 
intituled  *An  Act  for  the  preventing  of  inconveniencies  hap- 
pening by  the  long  intermission  of  Parliaments,'  is  in  derogation 
of  his  Majesty's  just  rights  and  prerogative  inherent  to  the 
imperial  crown  of  this  realm  for  the  calling  and  assembling  of 
parliaments,  and  may  be  an  occasion  of  manifold  mischiefs  and 
inconveniences  and  much  endanger  the  peace  and  safety  of  his 
Majesty  and  all  his  liege  people  of  this  realm  : 

11.  Be  it  therefore  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  loi-ds 
spiritual  and  temporal,  and  the  commons,  in  this  present  par- 
liament assembled,  and  by  the^uthority  of  the  same,  That  the 
said  act,  intituled  *  An  Act  for  iie  preventing  of  inconveniencies 
happening  by  the  long  intermission  of  parliaments,'  and  all 
and  every  the  articles,  clauses  and  things  therein  contained, 
is,  shall  be,  and  are  hereby  wholly  repealed,  annulled,  and 
utterly  made  void,  and  are  hereby  declared  to  be  null  and 
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void  to  all  intents  and  purposes  whatsoever,  as  if  the  said  act 
had  never  been  had  or  made ;  any  thing  in  the  said  act  con- 
tained to  the  contrary  in  any  wise  notwithstanding. 

III.  And  because  by  the  aucient  laws  and  statutes  of 
this  realm,  made  in  the  reign  of  King  Edward  the  Third  \  par- 
liaments are  to  be  held  very  often;  your  Majesty's  humble 
and  loyal  subjects  the  lords  spiritual  and  temporal,  and  the 
commons,  in  this  present  parliament  assembled,  most  humbly 
do  beseech  your  most  excellent  Majesty,  That  it  may  be 
declared  and  enacted ;  and  be  it  declared  and  enacted  by  the 
authority  aforesaid,  That  hereafter  the  sitting  and  holding 
of  parliaments  shall  not  be  intermitted  or  discontinued  above 
three  years  at  the  most ;  but  that  'within  three  years  from 
and  after  the  determination  of  this  present  parliament,  and 
so  from  time  to  time  within  three  years  after  the  determination 
of  any  other  parliament  or  parliaments,  or  if  there  be  occasion 
more  often,  your  Majesty,  your  heirs  and  successors,  do  issue  out 
your  writs  for  calling,  assembling  and  holding  of  another  parlia- 
ment, to  the  end  there  may  be  a  frequent  calling,  assembling 
and  holding  of  parliaments  once  in  three  years  at  the  least." 

This  Act  completed  the  series  of  statutes  passed  after  the 
Restoration  to  restore  to  the  Crown  the  prerogatives  o! 
which  it  had  been  deprived  by  the  Great  Rebellion.  As  far  as 
legislation  went  the  Crown  was  replaced  in  the  positioiv 
it  had  occupied  before  the  outbreak  of  the  Civil  War;  no 
one  power  that  had  belonged  to  it  was  taken  away  from  it; 
no  single  limitation  was  placed  upon  it.  It  is  true  that  th< 
Star  Chamber  and  the  High  Commission  Court  were  nol 
restored,  but  it  is  doubtful  if  the  Crown  really  lost  by  this 
the  extended  power  of  the  ordinary  Courts,  especially  of  thj 
King's  Bench,  more  than  compensated  the  Crown  for  thosi 
courts.  Taxation  remained  on  the  same  footing  as  before.  1 
the  book  of  rates  was  a  lawful  ordinance  under  James  I.,  i 
was  equally  so  under  Charles  II.  and  James  II.  Indeed  it  ma 
be  said  that  the  Cro^ii  was  more  powerful  in  1665  than  i 
1640;  the  revenue  was  increased  by  the  excise,  the  law  declax^ 
that  the  supreme  control  of  all  forces  and  forts  rested  i 
the  King  alone,  that  under  no  possible  circumstances  ^ivas 
legal  to  resist  the  King  by  force,  whatever  he  might  d.o  ;  t] 
church  was  placed  in  a  far  more  powerful  position  tlian  s] 
had  ever  previously  occupied.  The  Restoration  gave  the  Cro^ 
an  opportunity  such  as  never  had  occurred  since  the  Taciors  1\ 
the  throne,  to  become  absolute ;  fortunately  for  us  tlie  opp^ 
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tunity  was  lost,  but  never  were  the  liberties  of  England  in 
greater  danger  from  the  Crown  if  the  Crown  had  only  used 
its  powers  than  in  the  interval  of  twenty-eight  years  between 
the  Restoration  and  the  Revolution. 

The  spirit  of  persecution  was  still  strong,  the  Church  now 
possessed  more  power  than  it  had  done  since  the  days  of  Eliza- 
beth, and  the  clergy  determined  to  use  it.  The  16  Car.  II. 
a  4  made  the  law  still  more  severe  as  to  conventicles,  en- 
forcing the  35  Elizabeth  c.  l\  inflicting  the  penalty  of  trans- 
portation on  attending  conventicles,  and  the  penalty  of  death 
for  escaping  after  conviction  or  returning  from  transportation. 
The  17  Car.  II.  c.  2  restrained  Nonconformists  from  coming 
within  five  miles  of  any  corporate  town  or  borough  sending 
members  to  Parliament,  unless  passing  by  it  on  a  journey, 
except  they  took  the  oath  declaring  resistance  to  kings  in 
all  cases  to  be  illegal.  It  was  proposed  to  extend  this  oath 
to  all  the  country,  and  the  Bill  to  do  this  was  only  lost  by  a 
very  small  minority. 

Thi'ee  persons,  Doleman,  Bampfield  and  Scot,  were  attainted 
for  treason  by  the  17  Car.  II.  c.  5.  The  Act  is  entitled  "An 
Act  for  attainting  Thomas  Doleman,  Joseph  Bampfield,  and 
Thomas  Scot  of  High  Treason  if  they  render  not  themselves 
by  a  day,"  and  thus  states  the  case  : 

"In   all  humble  manner  shew  unto  your  most  excellent 
Majesty  your  Majesty's  most  dutiful  and  loyal  subjects  the 
Lords  spiritual  and  temporal  and  Commons  assembled  in  Par- 
liament, That  whereas  it  is  notoriously  known  that  Thomas 
Doleman,  Joseph  Bampfield  alias  Stepner,  and  Thomas  Scot, 
son  of  Thomas  Scot,  lately  executed  as  a  most  execrable  traitor 
and  one  of  the  most  horrid  and  bloody  murderers  of  his  late 
Eoyal  Majesty  King  Charles  the  First  of  ever  blessed  memory, 
contrary  to  the  duty  of  their  allegiance  have  most  traitorously 
and  wickedly  adhered  and  still  do  adhere  to  your  Majesty's 
enemies  beyond  the  seas,  where  they  as  yet  remain  and  commit 
divers  treasonable  acts  without  any  sense  of  Loyalty  to  your 
Majesty  or  of  natural  affection  to  their  native  country."     And 
proceeds  to  declare  them  to  be  attainted  traitors. 

By  the  19  Car.  II.  c.  10  Lord  Clarendon  was  banished  and 
disabled  from  holding  any  office.  Another  attack  was  made 
on  the  conventicles  by  the  22  Car.  II.  c.  1,  "An  Act  to  pre- 
rent  and  suppress  seditious  conventicles."  It  provides  "further 
imd  more  speedy  remedies  against  the  growing  and  dangerous 
practices  of  seditious  sectaries  and  other  disloyal  persons  who 

1  See  Vol.  I.,  antCf  p.  190. 
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under  pretence  of  tender  consciences  have  or  may  at   their 
meetings  contrive  insurrection,  as  late  experience  hath  shewn." 

In  March  1672,  carrying  out  the  provision  contained  in 
the  declaration  of  Breda  \  Charles  issued  his  celebrated  declara- 
tion of  indulgence,  which  though  nominally  granting  toleration 
to  all  creeds  Catholics  and  dissenters  alike,  yet  was  in 
reality  intended  to  favour  the  Catholics  and  the  first  step  for 
establishing  their  religion  in  England.  When  Parliament 
met  they  protested  against  the  declaration,  and  Charles  at 
their  solicitation  withdrew  it.  This  did  not  satisfy  Parlia- 
ment, their  hatred  of  the  Catholics  induced  them  to  go  a 
step  further  and  endeavour  to  exclude  them  from  any  office 
or  place  of  trust  under  the  Crown.  This  zeal,  which  may  have 
been  indirectly  intended  to  break  up  the  Cabal  ministry 
and  had  ultimately  that  result,  led  to  the  passing  of  the 
Statute  25  Car.  II.  c,  2,  the  celebrated  Test  Act,  which  re- 
mained law  until  the  reign  of  George  IV.*,  the  great  Protestant 
bulwark  according  to  one  party,  the  worst  act  of  Protestant 
bigotry  according  to  the  other.     The  Act  is  as  follows  : 

"An  Act  for  preventing  dangers  which  may  happen  from 
popish  recusants. 

For  preventing  dangers  which  may  happen  from  popish 
recusants,  and  quieting  the  minds  of  his  Majesty's  good   sub- 
jects ;   be  it  enacted  by  the  King's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  the  commons  in  this  present  parliament  assem- 
bled, and  by  authority  of  the  same,  That  all  and  every  person 
or  persons,  as  well  peers  as  commoners,  that  shall  bear   any 
office  or  offices  civil  or  military,  or  shall  receive  any  pay,  salary, 
fee  or  wages,  by  reason  of  any  patent  or  grant  from  his  ma- 
jesty, or  shall  have  command  or  place  of  trust  from  or  under 
his  Majesty,  or  from  any  of  his  Majesty's  predecessors,  or  hy 
his  or  their  authority,  or  by  authority  derived  from  him   or 
them,  within  the  realm  of  England,  dominion  of  Wales,    %y% 
town  of  Berwick  upon  Tweed,  or  in  his  Majesty's  navy,  or  in 
the  several  islands  of  Jersey  and  Guernsey,  or  shall  be  of  th^ 
household,  or  in  the  service  or  imployment  of  his  Majesty,  oi 
of  his  royal  highness  the  duke  of  York,  who  shall  inhabit 
reside   or  be  within  the  city  of  London  or  Westminster,    oi 
within  thirty  miles  distant  from  the  same,  on  the  first  dsLy  p 
Easter  term  that  shall  be  in  the  year  of  our  Lord  one  thousc^XLC 
six   hundred   seventy-three;  or  at  any  time  during  the    sa^i^ 
term,  all  and  every  the  said  person  and  persons  shall  personaJLl 


^  See  ante,  p.  6. 
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appear  before  the  end  of  the  said  term,  or  of  Trinity  term  next 
following,  in  his  Majesty's  high  court  of  chancery,  or  in  his 
Majesty's  court  of  King's  bench,  and  there  in  publick  and  open 
court,  between  the  hours  of  nine  of  the  clock  and  twelve  in 
the  forenoon,  take  the  several  oaths  of  supremacy  and  allegi- 
ance (which  oath  of  allegiance  is  contained  in  the  statute  made 
in  the  third  year  of  King  James) ^  by  law  established;  and 
during  the  time  of  the  taking  thereof  by  the  said  person  and 
persons,  all  pleas  and  proceedings  in  the  said  respective  courts 
sliall  cease:   and   that  all  and  every  of  the  said  respective 
persons  and  officers,  not  having  taken  the  said  oaths  in  the 
said  respective  courts  aforesaid,  shall  on  or  before  the  £rst 
day  of  August  one  thousand  six  hundred  seventy-three,  at  the 
quarter-sessions  for  that  county  or  place  where  he  or  they  shall 
be,  inhabit  or  reside  on  the  twentieth  day  of  May,  take  the 
said  oaths  in  open  court  between  the  said  hours  of  nine  and 
twelye  of  the  clock  in  the  forenoon;  and  the  said  respective 
officers  aforesaid  shall  also  receive  the  sacrament  of  the  Lord's 
supper,  according  to  the  usage  of  the  church  of  England,  at 
or  before  the  first  d&y  of  August  in  the  year  of  our  Lord 
one  thousand  six  hundred  and  seventy-three,  in  some  parish 
church,  upon  some  Lord's  day,  commonly  called  Sunday,  imme- 
diately after  divine  service  and  sermon. 

IL     And  be  it  further  enacted  by  the  authority  aforesaid, 
That  all  and  every  person  or  persons  that  shall  be  admitted, 
entred,  placed  or  taken  into  any  office  or  offices  civil  or  mili- 
tary, or  shall  receive  any  pay,  salary,  fee  or  wages,  by  reason 
of  any  patent  or  grant  of  his  Majesty,  or  shall  have  command 
or  place  of  trust  from  or  under  his  Majesty,  his  heirs  or  suc- 
cessors, or  by  his  or  their  authority  or  by  authority  derived 
from  him  or  them,  within  this  realm  of  England,  dominion  of 
Wales,  or  town  of  Berwick  upon  Tweed,  or  in  his  Majesty's 
navy,  or  in  the  several  islands  of  Jersey  and  Guernsey,  or  that 
shall  be  admitted  into  any  service  or  imployment  in  his  Ma- 
jesty's or  royal  Highness's  household  or  family,  after  the  first 
day  of  fiaster  term  aforesaid,  and  shall  inhabit,  be  or  reside, 
when  be  or  they  is  or  are  so  admitted  or  placed,  within  the 
cities  of  London  or  Westminster,  or  within  ^rty  miles  of  the 
same,  shall  take  the  said  oaths  aforesaid  in  the  said  respective 
court  or  courts  aforesaid,  in  the  next  term  after  such  his  or 
their  admittance  or  admittances  into  the  office  or  offices,  im- 
ployment or  imployments  aforesaid,  between  the  hours  afore- 
said,  and  no  other,  and  the  proceedings  to  cease  as  afore- 

^  See  Vol.  I.,  arUe,  p.  323. 
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said;  and  that  all  and  every  such  person  or  persons  to  be 
admitted  after  the  said  first  day  of  Easter  term  as  aforesaid, 
not  having  taken  the  said  oaths  in  the  said  courts  aforesaid, 
shall  at  the  quarter-sessions  for  that  county  or  place  where 
he  or  they  shall  reside,  next  after  such  his  admittance  or 
admittances  into  any  of  the  said  respective  offices  or  imploy- 
ments  aforesaid,  take  the  said  several  and  respective  oaths  as 
aforesaid :  and  all  and  every  such  person  and  persons  so 
to  be  admitted  as  aforesaid,  shall  also  receive  the  sacra^ienl 
of  the  Lord's  supper,  according  to  the  usage  of  the  church  oi 
England,  within  three  months  after  his  or  their  admittance 
in  or  receiving  their  said  authority  and  imployment,  in  some 
publick  church,  upon  some  Lord's  day,  commonly  called 
Sunday,  immediately  after  divine  service  and  sermon, 

III.  And  every  of  the  said  persons  in  their  respective 
court  where  he  takes  the  said  oaths  shall  first  deliver  a  certifi- 
cate of  such  his  receiving  the  said  sacrament  as  aforesaid, 
under  the  hands  of  the  respective  minister  and  churchwarden, 
and  shall  then  make  proof  of  the  truth  thereof  by  two  credible 
witnesses  at  the  least,  upon  oath ;  all  which  shall  be  enquired 
of,  and  put  upon  record  in  the  respective  courts. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  all  and  every  the  person  or  persons  aforesaid,  that  do  or 
shall  neglect  or  refuse  to  take  the  said  oaths  and  sacrament  in 
the  said  courts  and  places,  and  at  the  respective  times  afore- 
said, shall  be  ipso  facto  adjudged  uncapable  and  disabled  in 
law,  to  all  intents  and  purposes  whatsoever,  to  have,  occupy 
or  enjoy  the  said  office  or  offices,  imployment  or  imployments, 
or  any  part  of  them,  or  any  matter  or  thing  aforesaid,  or  any 
profit  or  advantage  appertaining  to  them  or  any  of  them ; 
and  every  such  office  and  place,  imployment  and  imployments, 
shall  be  void,  and  is  hereby  adjudged  void. 

V.  And  be  it  further  enacted.  That  all  and  every  such 
person  or  persons  that  shall  neglect  or  refuse  to  take  the  said^ 
oaths  or  the  sacrament  as  aforesaid,  within  the  times  and  in 
the  places  aforesaid,  and  in  the  manner  aforesaid,  and  yet  after 
such  neglect  or  refusal  shall  execute  any  of  the  said  offices  or 
imployments  after  the  said  times  expired,  wherein  he  or  they 
ought  to  have  taken  the  same,  and  being  thereupon  lai^fully 
convicted,  in  or  upon  any  information,  presentment  or  indict- 
ment, in  any  of  the  King's  courts  at  Westminster,  or  at  tlie 
assizes,  every  such  person  and  persons  shall  be  disabled  from 
thenceforth  to  sue  or  use  any  action,  bill,  plaint  or  informatiox: 
in  course  of  law,  or  to  prosecute  any  suit  in  any  court  o; 
equity,  or  to  be  guardian  of  any  child,  or  executor  or   ad 
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ministrator  of  any  person,  or  capable  of  any  legacy  or  deed 
oi  gift,  or  to  bear  any  office  within  this  realm  of  England, 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed ;  and 
shall  forfeit  the  sum  of  five  hundred  pounds,  to  be  recovered 
by  him  or  them  that  shall  sue  for  the  same,  to  be  prosecuted 
by  any  action  of  debt,  suin,  bill,  plaint  or  information  in  any 
of  his  Majesty's  courts  at  Westminster,  wherein  no  essoin,  pro- 
tection or  wager  of  law  shall  lie. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  names  of  all  and  singular  such  persons  and  officers 
aforesaid,  that  do  or  shall  take  the  oaths  aforesaid,  shall  be  in 
the  respective  courts  of  chancery  and  King's  bench  and  the 
quarter-sessions,  inroUed,  with  the  day  and  time  of  their  taking 
the  same,  in  rolls  made  and  kept  only  for  that  intent  and 
purpose,  and  for  no  other ;  the  which  rolls,  as  for  the  court 
of  chancery,  shall  be  publickly  hung  up  in  the  office  of  the 
petty-bag,  and  the  roll  for  the  King's  bench  in  the  crown 
office  of  the  said  court,  and  in  some  publick  place  in  every 
quarter-sessions,  and  there  remain  during  the  whole  term, 
every  term,  and  during  the  whole  time  of  the  said  sessions,  in 
every  quarter-sessions,  for  every  one  to  resort  to  and  look  upon 
without  fee  or  reward ;  and  likewise  none  of  the  person  or 
persons  aforesaid  shall  give  or  pay  as  any  fee  or  reward  to  any 
officer  or  officers  belonging  to  any  of  the  courts  as  aforesaid, 
above  the  sum  of  twelvepence  for  his  or  their  entry  of  his  or 
their  taking  of  the  said  oaths  aforesaid. 

VII.  And  further,  That  it  shall  and  may  be  lawful  to 
and  for  the  respective  courts  aforesaid,  to  give  and  administer 
the  said  oaths  aforesaid  to  the  person  or  persons  aforesaid,  in 
manner  as  aforesaid,  and  upon  the  due  tender  of  any  such 
person  or  persons  to  take  the  said  oaths,  the  said  courts  are 
hereby  required  and  enjoined  to  administer  the  same. 

VTII.  And  be  it  further  enacted,  That  if  any  person  or 
persons,  not  bred  up  by  his  or  their  parent  or  parents  from 
their  infancy  in  the  popish  religion,  and  professing  themselves 
to  be  popish  recusants,  shall  breed  up,  instruct  or  educate  his 
or  their  child  or  children,  or  suffer  them  to  be  instructed  or 
educated  in  the  popish  religion,  every  such  person,  being  thereof 
convicted,  shall  be  from  thenceforth  disabled  of  bearing  any 
office  or  place  of  trust  or  profit  in  church  or  state :  and  all 
such  children  as  shall  be  so  brought  up,  instructed  or  educated, 
are  and  shall  be  hereby  disabled  of  bearing  any  such  office  or 
place  of  trust  or  profit,  until  he  and  they  shall  be  perfectly 
reconciled  and  converted  to  the  church  of  England,  and  shall 
take  the  oaths  of  supremacy  and  allegiance  aforesaid  before 
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the  justices  of  the  peace  in  the  open  quarter-sessions  of  the 
county  or  place  where  they  shall  inhabit,  and  thereupon  receive 
the  sacrament  of  the  Lord's  supper  after  the  usage  of  the 
church  of  England,  and  obtain  a  certificate  thereof  under  the 
hands  of  two  or  more  of  the  said  justices  of  the  peace. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  at  the  same  time  when  the  persons  concerned  in  this 
act  shall  take  the  aforesaid  oaths  of  supremacy  and  allegiance, 
they  shall  likewise  make  and  subscribe  this  declaration  fol- 
lowing, under  the  same  penalties  and  forfeitures  as  by  this  Act 
is  appointed. 

I,  A.  B.,  do  declare.  That  I  do  believe  that  there  is 
not  any  transubstantiation  in  the  sacrament  of  the  Lord's 
supper,  or  in  the  elements  of  bread  and  wine,  at  or  after  the 
consecration  thereof  by  any  person  whatsoever. 

X.  Of  which  subscription  there  shall  be  the  like  register 
kept,  as  of  the  taking  the  oaths  aforesaid. 

XI.  Provided  always,  That  neither  this  act,  nor  any  thing 
therein  contained,  shall  extend,  be  judged  or  interpreted  any 
ways  to  hurt  or  prejudice  the  peerage  of  any  peer  of  this  realm, 
or  to  take  away  any  right,  power,  privilege  or  profit,  which 
any  person  (being  a  peer  of  this  realm)  hath  or  ought  to  enjoy 
by  reason  of  his  peerage,  either  in  time  of  parliament  or 
otherwise ;  or  to  take  away  creation-money  or  bills  of  impost, 
nor  to  take  away  or  make  void  any  pension  or  salary  granted 
by  his  Majesty  to  any  person  for  valuable  and  sufficient  con- 
sideration for  life,  lives  or  years,  other  than  such  as  relate  to 
any  office,  or  to  any  place  of  trust  under  his  Majesty,  and 
other  than  pensions   of  bounty  or  voluntary  pensions;    nor 
to  take  away  or  make  void  any  estate  of  inheritance  granted 
by  his   Majesty,    or  any  his   predecessors,  to   any  person  or 
persons  of  or  in  any  lands,  rents,  tithes  or  hereditaments,  not 
beiug  offices;   nor  to  take  away  or  make  void  any  pension 
or  salary  already  granted  by  his  Majesty  to  any  person  who 
was   instrumental  in   the  happy  preservation  of  his   sacred 
Majesty  after  the  battle  at  Worcester  in  the  year  one  thousand 
six  hundred  fiity-one,  until  his  Majesty's  arrival  beyond  the 
seas ;  nor  to  take  away  or  make  void  the  grant  of  any  office 
or  offices  of  inheritance,  or  any  fee,  salary  or  reward   for 
executing  such  office  or  offices,  or  thereto  any  way  belonging, 
granted  by  his  Majesty  or  any  his  predecessors,  to,  or  enjoyed^ 
or  which  hereafter  shall  be  enjoyed,  by  any  person  or  persons 
who  shall  refuse  or  neglect  to  take  the  said  oaths,  or  either  o£ 
them,  or  to  receive  the  sacrament,  or  to  subscribe  the  declarst- 
tion  mentioned  in  this  act,  in  manner  therein  expressed  : 
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Nevertheless  so  as  such  person  or  persons  having  or  enjoy- 
ing any  such  office  or  offices  of  inheritance,  do  or  shall  substi- 
tute and  appoint  his   or  their  sufficient  deputy  or  deputies 
(which  such  officer  or  officers  respectively  are  hereby  impowered 
from  time  to  time  to   make  or  change,  any  former  law  or 
usage  to  the  contrary  notwithstanding)  to  exercise   the   said 
office  or  offices,  until  such  time  as  the  person  or  persons  having 
such  office  or  offices  shall  voluntarily  in  the  court  of  chancery, 
before  the  lord  chancellor  or  lord  keeper  for  the  time  being, 
or  in  the  court  of  King's  bench,  take  the  said   oaths,  and 
receive  the   sacrament   according  to  law,  and    subscribe   the 
^d  declaration,  and  so  as  all  and  every  the  deputy  and  depu- 
ties so  as  afoi-esaid  to  be  appointed,  take  the  said  oaths,  receive 
the  sacrament,  and  subscribe  the  said  declaration  from  time 
to  time,  as  they  shall  happen  to  be  so  appointexl,  in  manner  as 
by  this  act  such  officers  whose  deputies  they  be,  are  appointed 
to  do ;  and  so  as  such  deputies  be  from  time  to  time  approved 
of  by  the  King's  majesty  under  his  privy  signet :    But  that 
all  and  every  the  peers  of  this  realm  shall  have,  hold  and 
enjoy  what   is  provided    for  as  aforesaid,  and  all  and  every 
other  person  or  persons  before-mentioned,  denoted  or  intended 
within  this  proviso,  shall  have,  hold  and  enjoy  what  is  pro- 
vided   for   as   aforesaid,   notwithstanding  any  incapacity   or 
diasbiJity  mentioned  in  this  act. 

XII.  Provided  also,  That  the  said  peers  and  every  of 
them  may  take  the  said  oaths,  and  make  the  said  subscription, 
and  deliver  the  said  certificates,  before  the  peers  sitting  in  par- 
liamentj  if  the  parliament  be  sitting  within  the  time  limited 
for  doing  thereof,  and  in  the  intervals  of  parliament  in  the 
high  court  of  chancery,  in  which  respective  courts  all  the  said 
proceedings  are  to  be  recorded  in  manner  aforesaid. 

XIII.  Provided  always,  That  no  married  woman,  or 
person  under  the  age  of  eighteen  years,  or  being  beyond  or 
upon  the  seas,  or  found  by  the  lawful  oaths  of  twelve  men  to 
be  non  compos  mentis,  and  so  being  and  remaining  at  the  end 
of  Trinity  term  in  the  year  of  our  Lord  one  thousand  six 
hundred  seventy-three,  having  any  office,  shall  by  virtue  of 
this  act  lose  or  forfeit  any  such  his  or  her  office  (other  than 
such  married  woman  during  the  life  of  her  husband  only)  for 
any  neglect  or  refusal  of  taking  the  oaths,  and  doing  the  other 
things  required  by  this  act  to  be  done  by  persons  having  offices, 
30  as  such  respective  persons  within  four  months  after  the 
ieath  of  the  husband  coming  to  the  age  of  eighteen  years, 
^turning  into  this  kingdom,  and  becoming  of  sound  mind, 
ihall  re8X>ectively  take  the  said  oaths,  and  perform  all  other 
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things  in  manner  as  by  this  act  is  appointed  for  persons  to  do, 
who  shall  happen  to  have  any  office  or  offices  to  them  given  or 
fallen  after  the  end  of  the  said  Trinity  term. 

XIV.  Provided  also,  that  any  person  who  by  his  or  her 
neglect  or  refusal,  according  to  this  act,  shall  lose  or  forfeit 
any  office,  may  be  capable  by  a  new  grant  of  the  said  office  or 
of  any  other,  and  to  have  and  hold  the  same  again,  such  person 
taking  the  said  oaths,  and  doing  all  other  things  required  by 
this  act,  so  as  such  office  be  not  granted  to,  and  actually 
enjoyed  by,  some  other  person  at  the  time  of  the  regranting 
thereof. 

XV.  Provided  also,  That  nothing  in  this  act  contained 
shall  extend  to  make  any  forfeiture,  disability,  or  incapacity 
in,  by,  or  upon  any  non-commission-officer  or  officers  in  his 
Majesty's  navy,  if  such  officer  or  officers  shall  only  subscribe 
the  declaration  therein  required,  in  manner  as  the  same  is 
directed. 

XVI.  Provided  also.  That  nothing  in  this  act  contained 
shall  extend  to  prejudice  George  earl  of  Bristol,  or  Anne 
countess  of  Bristol  his  wife,  in  the  pension  or  pensions  granted 
to  them  by  patent  under  the  great  seal  of  England,  bearing 
date  the  sixteenth  day  of  July  in  the  year  of  our  Lord  one 
thousand  six  hundred  sixty  and  nine,  being  in  lieu  of  a  just 
debt  due  to  the  said  earl  from  his  Majesty,  particularly  ex- 
pressed in  the  said  patent. 

XVII.  Provided  also,  That  this  act,  or  any  thing  therein 
contained,  shall  not  extend  to  the  office  of  any  high  constable, 
petty  constable,  tithingman,  headborough,  overseer  of  the  poor, 
churchwardens,  surveyor  of  the  highways  or  any  like  inferior 
civil  office,  or  to  any  office  of  forester,  or  keeper  of  any  park, 
chace,  warren,  or  game,  or  of  bailiff  of  any  manor  or  lands,  or 
to  any  like  private  offices,  or  to  any  person  or  persons  having 
only  any  the  before  mentioned,  or  any  the  like  offices." 

The  object  of  this  Act  was  to  exclude  Catholics  from  all 
public  employment.  As  the  test  imposed  was  what  Catho- 
lics regarded  as  a  fundamental  part  of  their  creed,  no  mental 
evasion  was  possible.  It  had  its  desired  effect,  it  was  followed 
by  the  resignation  of  the  Lord  Treasurer  Clifford  and  the  re- 
tirement of  the  Duke  of  York,  the  Lord  High  Admiral.  !Bn^ 
the  mischief  of  the  act  did  not  apply  to  Catholics  alone ;  ij 
was  like  most  of  the  persecuting  laws  of  the  time  directed  noi 
j  only  against  the  Catholics  but  also  against  other  nonconformists 
it  effectually  prevented  any  protestant  dissenters  from  holdinji 
office  under  the  Crown,  reserving  every  place  of  profit  or  trusi 
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for  those  who  conformed  to  the  Church  of  England,  But  it  was 
not  only  a  test  act,  it  placed  Catholics  under  great  civil  dis- 
abilities and  still  further  made  the  profession  of  the  Catholic 
religion  a  crime. 

In  the  midst  of  so  much  intolerance  it  may  be  well  to 
notice  that  the  punishment  of  death  by  burning  for  heresy  was 
taken  away.  The  29  Car.  II.  c.  9  abolished  the  writ  de  hcere- 
tko  comburendo  and  all  punishment  of  death  in  pursuance  of 
any  ecclesiastical  censure.  For  the  future  a  person  can  only 
be  put  to  death  after  trial  and  sentence  before  the  ordinary 
temporal  courts  of  the  land.  Looking  at  the  intolerance  that 
then  prevailed,  it  was  fortunate  that  Parliament  put  it  out  of 
the  power  of  zealots  to  send  a  person  to  the  stake. 

In  the  year  1678  the  celebrated  Popish  plot  was  said  to 
have  been  discovered.  In  proportion  as  Gates  proceeded  to 
make  naore  and  more  startling  revelations,  so  the  zeal  of  the 
House  of  Commons  and  the  country  against  the  Catholics  in- 
creased :  this  zeal  led  to  the  passing  of  another  act  against  them, 
30  Car.  II.  Stat.  2,  c.  1,     It  is  entitled 

"An  Act  for  the  more  effectual  preserving  the  King's  person 
and  government,  by  disabling  papists  from  sitting  in  either 
house  of  parliament. 

Forasmuch  as  divers  good  laws  have  been  made  for  pre- 
venting the  increase  and  danger  of  popery  in  this  kingdom, 
which  have  not  had  the  desired  effects,  by  reason  of  the  free 
access  which  popish  recusants  have  had  to  his  Majesty's  court, 
and  by  reason  of  the  liberty  which  of  late  some  of  the  recusants 
have  had  and  taken  to  sit  and  vote  in  parliament. 

IL  Wherefore,  and  for  the  safety  of  his  Majesty's  royal 
person  and  government,  be  it  enacted  by  the  King's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  of  the  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the  same, 
That  from  and  after  the  first  day  of  December,  which  shall  be 
iu  the  year  of  our  Lord  God  one  thousand  six  hundred  seventy 
and  eight,  no  person  that  now  is  or  hereafter  shall  be  a  peer 
of  this  realm,  or  member  of  the  house  of  peers,  shall  vote,  or 
make  his  proxy  in  the  house  of  peers,  or  sit  there  during  any 
debate  in  the  said  house  of  peers;  nor  any  person  that  now 
is,  or  hereafter  shall  be  a  member  of  the  house  of  commons, 
shall  yote  in  the  house  of  commons,  or  sit  there  during  any 
debate  in  the  said  house  of  commons  after  their  speaker  is 
chosen ;  until  such  peer  or  member  shall  from  time  to 
time    respectively,  and   in   manner  following,  first  take   the 
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several  oaths  of  allegiance  and  supremacy,  and  make,  subscribe 
and  audibly  repeat  this  declaration  following. 

III.  I,  A.  B.,  do  solemnly  and  sincerely  in  the  presence  of 
God  profess,  testify  and  declare,  That  I  do  believe  that  in  the 
sacrament  of  the  Lord's  supper  there  is  not  any  transubstantia- 
tion  of  the  elements  of  bread  and  wine  into  the  body  and  blood 
of  Christ  at  or  after  the  consecration  thereof  by  any  person 
whatsoever:    And    that   the  invocation   or  adoration   of  the 
virgin  Mary  or  any  other  saint,  and  the  sacrifice  of  the  mass, 
as  they  are  now  used  in  the  church  of  Rome,  are  superstitious 
and  idolatrous.     And  I  do  solemnly  in  the  presence  of  God 
profess,   testify   and  declare.   That  I  do  make  this  declara- 
tion, and  every  part  thereof,  in  the  plain  and  ordinary  sense 
of  the  words  read  unto  me,  as  they  are  coinmonly  understood 
by  English  protestants,  without  any  evasion,  equivocation  or 
mental  reservation  whatsoever,  and  without  any  dispensation 
already  granted  me  for  this  purpose  by  the  pope,  or  any  other 
authority  or  person  whatsoever,  or  without  any  hope  of  any 
such  dispensation  from  any  person  or  authority  whatsoever, 
or  without  thinking  that  I  am  or  can  be  acquitted  before  God 
or  man,  or  absolved  of  this  declaration  or  any  part  thereof, 
although  the  pope,  or  any  other  person  or  persons,  or  power 
whatsoever,  should  dispense  with  or  annul  the  same,  or  declare 
that  it  was  null  or  void  from  the  beginning. 

IV.  Which  said  oaths  and  declarations  shall  be  in  this 
and  every  succeeding  parliament  solemnly  and  publickly  made 
and  subscribed  betwixt  the  hours  of  nine  in  the  morning  and 
four  in  the  afternoon,  by  every  such  peer  and  member  of  the 
house  of  peers  at  the  table  in  the  middle  of  the  said  house, 
before  he  take  his  place  in  the  said  house  of  peers,  and  whilst 
a  full  house  of  peers  is  there  with  their  speaker  m  his  place ; 
and  by  every  such  member  of  the  house  of  commons,  at 
the  table  in  the  middle  of  the  said  house,  and  whilst  a  full 
house  of  commons  is  there  duly  sitting  with  their  speaker  in 
his  chair;  and  that  the  same  be  done  in  either  house  ii^ 
such  like  order  or  method  as  each  house  is  called  over  by 
respectively. 

V.  And  be  it  further  enacted,  That  from  and  after  the 
said  first  day  of  December  every  peer  of  this  realm,  and  naemi 
ber  of  the  house  of  peers,  and  every  peer  of  the  kingdom  o\ 
Scotland,  or  of  the  kingdom  of  Ireland,  being  of  the  age  o! 
one  and  twenty  years  or  upwards,  not  having  taten  the  sai(| 
oaths,  and  made  and  subscribed  the  said  declaration ;  and 
every  member  of  the  said  house  of  commons,  not  having  a 
aforesaid  taken  the  said  oaths,  and  made  and  subscribed  th< 
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said  declaration ;  and  every  person  now  or  hereafter  con- 
victed of  popisli  recusancy,  who  hereafter  shall  at  any  time 
after  the  said  first  day  of  December  come  advisedly  into  or 
remain  in  the  presence  of  the  King's  majesty  or  Queen's  ma- 
jesty, or  shall  come  into  the  court  or  house  where  they  or  any 
of  them  reside,  as  well  during  the  reign  of  his  present  Majesty 
(whose  life  God  long  preserve)  as  during  the  reigns  of  any 
his  royal  successors  Kings  or  Queens  of  England;  shall 
incur  and  suffer  all  the  pains,  penalties,  forfeitures  and  dis- 
abilities in  this  act  mentioned  or  contained;  unless  such 
peer,  member  or  person  so  convicted,  do  respectively  in  the 
next  term  after  such  his  coming  or  remaiuing,  take  the  said 
oaths,  and  make  and  subscribe  the  said  declaration  in  his 
^jesty's  high  court  of  chancery  between  the  hours  of  nine 
and  twelve  in  the  forenoon, 

VI.     And  be  it  further  enacted  by  the  authority  aforesaid, 
That  if  any  person  that  now  is,  or  hereafter  «haU  be  a  peer  of 
this  realm,  or  member  of  the  house  of  peers,  or  member  of  the 
house  of  commons,  shall  presume  to  do  any  thing  contrary  to 
this  act,  or  shall  offend  in  any  of  the  cases  aforesaid ;  that  then 
every  such  peer  and  member  so  offending  shall  from  thence- 
forth be  deemed  and  adjudged  a  popish  recusant  convict  to  all 
intents  and  purposes  whatsoever,  and  shall  forfeit  and  suffer 
as  a  popish  recusant  convict;   and  shall  be  disabled  to  hold 
or  execute  any  office  or  place  of  profit  or  tru^t,  civil  or  military, 
in  any  of  his  Majesty's  realms  of  England  or  Ireland,  dominion 
of  Wales,  or  town  of  Berwick  upon  Tweed,  or  in  any  of  his 
Majesty's    islands   or   foreign   plantations   to  the  said  realms 
belonging;  and  shall  be  disabled  from  thenceforth  to  sit  or 
vote  in  either  house  of  parliament,  or  make  a  proxy  in  the 
house  of  peers,  or  to  sue  or  use  any  action,  bill,  plaint  or 
information  in  course  of  law,  or  to  prosecute  any  suit  in  any 
court  of  equity,  or  to  be  guardian  of  any  child,  or  executor 
or   administrator   of  any  person,   or  capable   of  any  legacy 
or   deed   of  gift;   and   shall  forfeit  for  every   wilful  offence 
against  this  act  the  sum  of  five  hundred  pounds,  to  be  recovered 
and  received  by  him  or  them  that  shall  sue  for  the  same,  and 
to  be    prosecuted  by  any  action  of  debt,  suit,  bill,  plaint  or 
Lnformation  in  any  of  his  Majesty's  courts  at  Westminster, 
wherein  no  ebsoin,  protection  or  wager  of  law  shall  lie. 

VII.  And  be  it  further  enacted  by  the  authority  afore- 
isddy  That  from  the  said  first  day  of  December  it  shall  and 
Tiay  l>e  lawful  to  and  for  the  house  of  peers  and  house  of 
commons,  or  either  of  them  respectively,  as  often  as  they  or 
sither  of  them  shall  see  occasion,  either  in  this  present  par- 
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liament,  or  any  other  hereafter  to  be  holden,  to  order  and  cause 
all  or  any  of  the  members  of  their  respective  houses  of  par- 
liament, openly  in  their  respective  houses  of  parliament,  to 
take  the  said  oaths,  and  to  make  and  subscribe  the  said  de- 
claration, at  such  times,  and  in  such  manner,  as  they  shall 
appoint.  And  if  any  peer  shall,  contrary  to  such  order 
made  by  their  said  house,  wilfully  presume  to  sit  therein, 
without  taking  the  said  oaths,  and  subscribing  the  said  de- 
claration, according  to  the  said  order,  every  such  peer,  or 
member  of  the  house  of  peers,  so  presuming  to  sit,  shall  be 
adjudged,  and  is  hereby  declared,  to  be  uucapable  and  disabled 
in  law  to  all  intents  and  purposes  whatsoever,  to  sit  in  the 
said  house  of  peers,  and  give  any  voice  therein,  either  by 
proxy  or  otherwise  howsoever,  during  that  parliament :  And  if 
any  member  or  members  of  the  house  of  commons  shall,  con- 
trary to  such  order  made  by  their  house,  wilfully  presume  to 
sit  therein,  without  taking  the  said  oaths,  and  making  and 
subscribiug  the  said  declaration,  every  such  member  or  mem- 
bers of  the  house  of  commons,  so  presuming  to  sit,  shall  be 
adjudged  and  is  hereby  declared  to  be  uncapable  and  disabled 
in  law  to  all  intents  and  purposes  whatsoever  to  sit  in  the 
said  house  of  commons,  or  give  any  voice  therein  during  that 
parliament. 

VIII.  And  be  it  enacted,  That  in  every  case  where  any 
member  or  members  of  the  house  of  commons  shall  by  virtue 
of  this  act  be  disabled  to  sit  or  vote  in  the  house  of  commons, 
then  and  in  every  such  case,  without  any  further  conviction 
or  other  proceedings  against  such  member  or  members,  the 
place  or  places  for  which  they  or  any  of  them  were  elected,  is 
hereby  declared  void ;  and  a  new  writ  or  writs  shall  issue 
out  of  the  high  court  of  chancery  by  warrant  or  warrants  from 
the  speaker  of  the  house  of  commons  for  the  time  being,  and 
by  order  of  the  said  house,  for  the  election  of  a  new  member 
or  members  to  serve  in  the  house  of  commons,  in  the  place  or 
places  of  such  member  or  members  so  disabled,  to  all  intents 
and  purposes,  as  if  such  member  or  members  were  naturally  dead. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  from  and  after  the  first  day  of  December  one  thousand 
six  hundred  seventy  and  eight,  every  person  then  being,  ^nd 
who  after  that  time  shall  be,  a  sworn  servant  to  the  King's  or 
Queen's  majesty,  not  having  before  that  time  duly  taken  the 
oaths,  and  made  and  subscribed  the  declaration  contained  in 
an  act,  intituled,  "An  act  for  preventing  dangers  which  may 
happen  from  popish  recusants  V  shall  take  the  said  oaths,  and 

1  9."> 


25  Car.  11.  c.  2 ;  see  ante^  p.  88. 
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and  subscribe  the  declaration  before  expressed,  in  his 

Majesty's  high   court  of  chancery,  in  the  manner  aforesaid, 

either  in  the  next  term  after  the  said  first  day  of  December, 

or  in  the  next  term  after  any  such  person  shall  be  so  sworn  a 

servant ;  or  in  case  of  lawful  impediment  by  sickness,  proved 

npon  oath,  and  allowed  to  be  such  undei:  the  hand  of  the  lord 

cAaiicellor  or   lord   keeper  for   the   time  being,  then  in  the 

nexttenn  after  such  impediment  removed;  and  if  any  such 

/)er8on  shall  refuse  or  neglect  to  do  the  same,  and  yet  after 

such  refusal  or  neglect  shall  advisedly  come  into  or  remain  in 

the  y»resence  of  the  King's  or  Queen's  majesty,  or  shall  come 

into  the  court  or  house  where  they  or  any  of  them  reside,  as 

veil  during  the  reign  of  his  present  Majesty,  as  during  the 

reions  of  his  and  their  royal  successors,  Kings  or  Queens  of 

England  and  every  of  them,  every  such  person  shall  be  disabled 

to  hold  any  place  as  such  sworn  servant,  and  shall  incur  and 

suffer  all  the  pains,  penalties,  forfeitures  and  disabilities  in  this 

act  mentioned  or  contained. 

X  Provided,  That  nothing  in  this  act  shall  relate  to  or 
have  any  effect  upon  any  person  being  a  natural-bom  subject 
of  the  King  of  Portugal,  who  now  is  or  hereafter  shall  be  a 
svom  servant  to  the  Queen's  majesty,  not  exceeding  nine  in 
number  at  any  one  time;  Nor  to  such  women  servants  as 
ter  Majesty  shall  under  her  hand  and  seal  from  time  to  time 
for  that  purpose  be  pleased  to  nominate,  the  said  women 
serrants  so  nominated  not  exceeding  the  number  of  nine  at 
any  one  time. 

XI.  And  be  it  enacted.  That  during  the  time  of  taking  of 
the  8aid  oaths,  and  making  and  subscribing  the  said  declaration, 
all  other  matters  and  proceedings,  as  well  in  the  said  houses  of 
parliament,  as  in  the  said  court,  shall  cease ;  and  the  paid 
oaths,  declaration  and  subscription,  together  with  a  schedule 
i>f  the  names  of  the  persons  who  shall  by  virtue  of  this  act 
take  and  subscribe  the  fame,  shall  be  made,  entred  and  filed  in 
parchment- rolls  from  time  to  time,  duly  provided  for  that 
>urpose  by  the  clerk  of  the  house  of  lords,  and  the  clerk  of  the 
loose  of  commons,  and  by  the  clerk  of  the  petty  bag  in 
Aancery,  for  the  several  and  respective  uses  as  aforesaid; 
nd  none  of  the  peers  or  members  shall  give  or  pay  any  fee 
T  reward  to  any  such  clerk,  above  the  sura  of  twelve-pence 
)r  the  entry  of  his  taking  the  said  oaths,  and  making  and 
ttbsciibing  the  said  declaration :  All  which  rolls  respectively 
le  said  clerks  are  hereby  required  from  time  to  time,  without 
oy  fee  or  I'eward,  to  shew  to  any  peison  desiring  to  look 
^n  the   same  :  And  the  said  house  of  peers,  and  house  of 
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commons,  and  court  of  chancery,  are  hereby  severally  im- 
powered  and  required  in  the  first  place,  all  other  business  laid 
aside,  to  administer  the  said  oaths,  declaration  and  subscrip- 
tion respectively,  as  occasion  shall  be  from  time  to  time,  to 
all  and  every  the  person  and  persons  aforesaid,  duly  demanding 
the  same,  according  to  the  directions,  purport  and  meaning  of 
this  present  act. 

XII.  Provided  always.  That  this  act,  nor  any  thing  herein 
contained,  shall  extend  to  the  prejudice  of  any  person  for 
coming  into  or  remaining  in  the  presence  of  the  King's  or 
Queen's  majesty,  who  shall  first  have  licence  so  to  do  by  any 
warrant  under  the  hands  and  seals  of  six  or  more  privy  coun- 
cellors,  by  order  of  his  Majesty's  privy  council,  upon  some 
urgent  occasion  therein  to  be  expressed,  so  as  such  licence 
exceed  not  the  space  of  ten  days,  and  that  the  said  licence  be 
first  filed  and  put  upon  record  in  the  office  of  the  petty  bag  in 
chancery,  for  any  body  to  view  without  fee  or  reward,  and  no 
person  be  licensed  for  above  the  number  of  thirty  days  in  any 
one  year. 

XIII.  Provided  nevertheless,  That  if  any  offender  con- 
trary to  this  act  shall  at  any  time  after  such  offence  take  the 
said  oaths,  and  make  and  subscribe  the  said  declaration,  in 
his  Majesty's  high  court  of  chancery,  and  in  the  manner  afore- 
said, every  such  person  shall  be  from  thenceforth  freed  and 
discharged  of  and  from  all  seizures,  penalties  ^d  losses  which 
he  might  otherwise  sustain  or  bear  for  or  by  reason  of  bein^ 
a  popish   recusant  convict  by  virtue  of   this  act;    and  shall 
be  freed  and  discharged  from  all  disabilities  and  incapacities 
incuiTed  thereby;  so  as  such  freedom  and  discharge   extend 
not  to  restore  any  s.uch  person  to  any  office  or  place  filled  and] 
supplied  upon  voidance  by  this  act ;  nor  to  any  other  office 
till  after  the  expiration  of  one  year  from  the  taking  the  said 
oath,    and  making   the   declaration   aforesaid;    nor  to    makei 
void,  or  at  any  time   discharge   the   said   forfeiture    of    five 
hundred  pounds  incurred  as  aforesaid.  , 

XIV.  Provided  always.  That  nothing  in  this  act  containeq 
shall  extend  to  His  royal  highness  the  duKe  of  York."  j 

! 
This  act  not  only  completed  the  disfranchisement  andisolatioi 

of  the  Catholics,  it  made  them  an  alien  race  liable  to  the  attac^ 

of  every  bigot  who  had  views  of  his  own  on  the  subject  of  Popevy' 

taken  in  connection  with  the  previous  acts  their  position  mud 

now  have  become  intolerable.    The  provision  as  to  the  Queeni 

servants  shews  that  the  framers  of  the  act  intended  to  make  \ 

a  reality,  and  if  possible  extirpate  Catholicism.  ' 
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The  Slat  Charles  II.  c.  1,  An  Aot  for  granting  a  supply  to 
his  Majesty  of  £206462.  17*.  3rf.  for  paying  off  and  disbanding 
the  forces  raised  since  the  29th  September,  1677,  contains  the 
following  clause : 

"And  whereas  by  the  Laws  and  customs  of  the  realm  the 
inhabitants  thereof  cannot  be  compelled  against  their  will  to 
receive  soldiers  into  their  houses  and  to  sojourn  them  there. 
Be  it  declared  and  enacted  by  the  authority  aforesaid,  That 
no  oflScer  military  or  civil,  nor  any  other  person  whatever,  shall 
&om  henceforth  presume  to  place,  quarter,  or  billet  any  soldier 
or  soldiers  upon  any  subject  or  inhabitant  of  the  realm  of  any 
degree,  quality,  or  profession  whatever  without  his  consent, 
and  that  it  shall  and  may  be  lawful  for  every  such  subject  and 
inhabitant  to  refuse  to  sojourn  or  quarter  any  soldier  or 
soldiers  notwithstanding  any  command,  order,  warrant  or 
Billeting  whatever." 

The  next  act,  "An  Act  for  the  better  securing  the  liberty 
of  the  subject  and  for  prevention  of  imprisonments  beyond  the 
seas"  is  the  celebrated  Habeas  corpus  Act.  This  act  does  not 
apply  to  cases  of  treason  or  felony  "plainly  and  specially  ex- 
pressed in  the  warrant  of  commitment,"  except  that  by  the 
seventh  section  it  fixes  a  term  for  the  trial  by  providing : 

"  That  if  any  person  or  persons  shall  be  committed  for  high 
treason  or  felony,  plainly  and  specially  expressed  in  the  war- 
rant of  commitment,  upon  his  prayer  or  petition  in  open  court, 
the  first  week  of  the  term,  or  first  day  of  the  sessions  of  oyer 
and  terminer  or  general  gaol-delivery,  to  be  brought  to  his  trial, 
shall  not  be  indicted  some  time  in  the  next  term,  sessions  of 
oyer  and  terminer  or  general  gaol-delivery,  after  such  commit- 
ment; ifc  shall  and  may  be  lawful  to  and  for  the  Judges  of 
the  court  of  King's  Bench  and  Justices  of  oyer  and  terminer 
or  general  gaol-delivery,  and  they  are  hereby  required,  upon 
motion  to  them  made  in  open  court  the  last  day  of  the  term, 
sessions  or  gaol-delivery,  either  by  the  prisoner  or  any  one  in 
his  behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it 
Jppear  to  the  Judges  and  Justices  upon  oath  made,  that  the 
witnesses  for  the  king  could  not  be  produced  the  same  term, 
sessions  or  general  gaol-delivery ;  and  if  any  person  or  persons 
sommitted  as  aforesaid,  upon  his  prayer  or  petition  in  open 
»urt  the  first  week  of  the  term  or  first  day  of  the  sessions  of 
•jer  and  terminer  and  general  gaol-delivery,  to  be  brought  to 
lis  trial,  shall  not  be  indicted  and  tried  the  second  term,  ses- 
ions  of  oyer  and  terminer  or  general  gaol-delivery,  after  his 
ommitment,  or  upon  his  trial  shall  be  acquitted,  he  shall  bo 
ischarged  from  his  imprisonment." 
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The  effect  of  this  provision  waa  that  no  person  could  be 
kept  in  prison  before  trial  or  after  an  acquittal  for  an  indefinite 
time  under  a  charge  of  treason.  If  not  tried  or  released  on 
bail  within  a  certain  time  a  prisoner  was  entitled  to  his  dis- 
charge; a  provision  as  important  as  any  in  the  act  and  one 
which  if  properly  carried  out  prevents  the  undue  delay  of  a 
trial.  Previously  to  this  the  Crown  had  the  right  of  fixing  the 
time  of  the  trial  when  and  as  it  pleased  and  although  by  Magna 
Charta  it  was  Ijound  not  to  delay  justice,  this  was  an  obligation 
that  in  the  opinion  of  the  Crown  lawyers  it  was  not  always 
necessary  to  discharge  in  the  case  of  a  state  prisoner. 

The  habeas  corpus  act  is  the  last  of  the  important  Statutes 
passed  under  Charles  II.  The  legislation  in  this  reign  had 
been  mainly  directed  to  two  objects,  to  restore  the  Crown  to  its 
old  prerogatives,  to  persecute  the  Catholics  and  dissenters ;  but 
in  spite  of  this  some  of  the  acts  contain  most  important  pro- 
visions in  favour  of  liberty  and  on  the  whole  the  legislation  of 
Charles  may  be  favourably  contrasted  with  that  of  any  preceding 
sovereign. 

The  first  of  the  political  cases  in  Charles'  reign  reported  in 
the  State  Trials  is  that  of  the  Kegicides. 

Tlie  Begiddea^, 

From  all  his  promises  of  mercy  Charles'  always  excepted 
those  persons  who  actually  took  part  in  his  Father's  death.  In 
the  declaration  of  Breda'  he  stated  that  all  should  be  pardoned 
but  those  excepted  by  Parliament.  As  early  as  the  18th  May 
1660  the  House  of  Commons  had  ordered  that  "all  persons 
who  had  sat  on  Charles'  trial  when  sentence  of  death  was 
pronounced,  should  be  seized ;"  afterwards  all  those  who  signed 
the  death  warrant  were  ordered  to  be  arrested.  Accordingly, 
a  number  of  persons  were  taken  into  custody.  The  Act  of 
Indemnity  was  intended  to  settle  who  were  to  be  punished 
for  the  King's  death,  and  after  a  good  deal  of  discussion,  all 
those  who  had  signed  the  death  warrant  or  sat  on  the  day 
when  sentence  was  pronounced,  and  one  or  two  others  who 
had  been  prominently  engaged  in  the  execution,  were  left  to 
be  tried  for  treason. 

Some  doubts  appear  to  have  existed  as  to  the  way  in  which 
the  indictments  against  the  prisoners  should  be  framed.  To 
meet  these,  Keyling  was  ordered  to  make  out  as  many  queries 
as  he  thought  fit  to  be  advised  upon,  and  to  submit  them  to 
the  judges  at  Sergeants  Inn  to  be  debated.     Several  meetings 


5  State  Trials,  547. 
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were  held  and  were  attended  by  the  Lord  Chief  Baron  Bridge- 
man,  Foster  and  Hide  Justices  of  the  Common  pleas,  Mnllet 
Judge  of  the  King's  Bench,  all  the  then  recognised  judges. 
The  Attorney  General  Sir  Geoffery  Palmer,  the  Solicitor 
General  Sir  Heneage  Finch,  Sir  Edmund  Turner  the  At- 
torney General  to  the  Duke  of  York  and  Mr  Wadham 
Windham  the  Counsel  for  the  Crown  also  attended  by  special 
order.     The  following  resolutions  were  arrived  at. 

1.  "That  it  was  better  to  try  those  traitors  at  the  Sessions 
at  Newgate  by  commission  of  gaol  delivery,  than  only  by 
special  commission  of  Oyer  and  Terminer,  because  then  they 
might  be  proceeded  against  more  speedily  and  arraigned  and 
tri©d  immediately  by  the  commission  of  gaol  delivery,  and 
Tales  might  be  immediately  returned  at  the  gaol  delivery; 
and  aoccordingly  writs  were  ordered  to  be  made  and  sent  to 
the  Lieutenant  of  the  Tower,  in  whose  custody  the  prisoners 
then  were,  taiieliver  them  to  the  Sheriffs  of  London,  and  writs 
to  the  Sheriffs  of  London  to  receive  them,  that  they  might 
be  in  Newgate,  which  was  done  accordingly.  And  because  by 
an  act  of  Parliament  or  Convention  which  sat  at  the  King's 
coming  in,  English  proceedings  were  continued  until  Michael- 
mas now  close  at  hand,  but  not  yet  come,  therefore  these  writs 
to  the  Lieutenant  of  the  Tower  and  SheriiSa  of  London  were 
ordered  to  be  in  English. 

2.  It  was  agreed  that  all  the  prisoners  should  be  arraigned 
the  first  day  before  any  of  them  were  brought  to  trial,  and 
the  next  day  to  proceed  to  trial  with  one  or  more  of  them 
together  as  should  be  thought  fit  upon  the  place. 

3.  It  was  resolved  that  any  of  the  King's  Counsel  might 
privately  manage  the  evidence  to  the  Grand  Inquest  in  order 
to  the  finding  of  the  Bill  of  indictment,  and  agreed  that  it 
shoold  be  done  privately,  it  being  usual  in  all  cases  that  the 
prosecutors  upon  indictments  are  admitted  to  manage  the 
evidence  for  finding  the  Bill,  and  the  King's  Counsel  are  the 
only  prosecutors  in  the  King's  case,  for  he  cannot  prosecute  in 
person*. 

4.  It  was  resolved  that  the  indictment  should  be  for  com- 
passing the  death  of  the  late  King  (the  very  compassing  and 
imagining  the  King's  death  being  the  treason  within  the 
statute  25  Edward  III.)  and  then,  that  we  might  lay  as  many 
overt  acts  as  we  would,  to  prove  the  compassing  of  his  death. 
But  it  was  agreed  that  the  actual  murder  of  the  King  should 
be  precisely  laid  in  the  indictment  with  the  special  circum- 

^  It  is  said  this  was  done  in  the  trials  in  1794. 
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stances  as  it  was  done,  and  should  be  made  use  of  as  one  of  t}ie 
overt  acts  to  prove  the  compassing  of  his  dedXh^sc^ 

5.  It  was  resolved  that  if  any  one  overt  act  tending  to 
the  compassing  the  King's  death  be  laid  in  the  indictment, 
that  then  any  other  act  which  tends  to  the  compassing  the 
King's  death  may  be  given  in  evidence  together  with  that 
which  is  laid  in  the  indictment  ^ 

6.  It  was  resolved  that  there  need  not  be  two  witnesses 
to  prove  every  overt  act  tending  to  the  compassing  of  the 
King's  death.  But  one  witness  to  prove  one  overt  act  tending 
to  the  compassing  of  the  King's  death,  and  another  witness  to 
prove  another  act  tending  to  the  same  end  are  sufficient,  for 
compassing  the  King's  death  is  treason.  And  then  if  t^o 
several  witnesses  prove  two  several  acts  tending  to  the  com- 
passing the  King's  death,  the  treason  is  proved  by  two  witnesses 
as  the  law  in  the  case  of  treason  requireth. 

7.  It  was  resolved  that  if  several  persons  be  indicted 
together  in  one  indictment  for  one  crime,  in  case  some  of  them 
be  found  guilty  by  one  jury,  and  afterwards  some  of  the  same 
jury  be  returned  for  the  trial  of  others  in  the  same  indictment) 
it  is  no  challenge  for  those  prisoners  to  say  that  those  juries 
have  already  given  their  verdict  and  found  others  guilty  who 
are  indicted  in  the  same  indictment  for  the  same  offence,  for 
though  they  are  all  indicted  in  the  same  indictment  for  the 
same  offence,  yet  in  the  law  it  is  a  several  indictment  against 
any  one  of  them^  and  the  crime  is  several,  and  one  may  be 
guilty  and  not  another,  and  the  jury  are  to  give  their  verdict 
upon  particular  evidence  against  every  several  person,  and 
therefore  the  finding  one  guilty  is  no  argument  or  presumption 
that  those  jurors  will  find  another  guilty. 

8.  It  was  resolved  that  if  several  prisoners  be  put  up  on 
one  Jury,  and  they  challenge  peremptorily,  and  sever  in  their 
challenges,  that  then  he  who  is  challenged  by  one,  is  to  be 
drawn  against  all,  because  the  panel  being  joint,  one  juror 
cannot  be  drawn  against  one  and  serve  for  another.  But  in 
such  case  it  was  agreed  the  panel  might  be  severed,  and  that 
the  same  Jury  might  be  returned  betwixt  the  King  and  everj 
one  of  the  prisoners,  and  then  they  are  to  be  tried  severally] 
and  there  the  challenge  of  one  prisoner  is  no  challenge  to  diA 
able  the  juror  so  challenged  against  another  prisoner.  And  th< 
case  of  Dr  Ellis's  servant'  was  agreed  to  be  good  law,  as  to  th< 
severing  of  the  panels  in  that  case;  and  accordingly,  afted 
wards  upon  the  trial  of  Harrison  and  others^  who  challenged 

^  This  is  not  now  law :  see  7  Will.  III.  o.  3.  sec.  11. 

«  Plow.  Com.  100,  101.  8  Seei)o««,  p.  120. 
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peremptorily,  and  severed  in  their  challenges  particular  jurors, 
the  panels  were  severed. 

9.  It  was  resolved  that  when  the  prisoners  come  to  the 
Bar  to  be  tried,  their  irons  ought  to  be  taken  off,  so  that  they 
be  not  in  any  torture  while  they  make  their  defence,  be  their 
crime  never  so  great.  And  accordingly  upon  the  arraignment 
and  trial  of  Hewlet  and  others  \  who  were  brought  in  irons,  the 
Court  commanded  their  irons  to  be  taken  off. 

10.  It  being  agreed,  that  the  murder  of  the  King  should 
be  specially  found,  with  the  circumstances,  in  the  indictment ; 
and  it  being  not  known  who  did  that  villainous  act;  it  was 
resolved,  that  it  should  be  laid  that  quidam  ignotus,  with  a 
visor  on  his  face,  did  the  act ;  and  that  was  well  enough ;  and 
the  other  persons  be  laid  to  be  present,  aiding  and  assisting 
thereunto. 

11.  The  compassing  the  King's  death,  being  agreed  to  be 

kid  in  the  indictment,  to  be  29  Jan.  24  Car.  Primi  and  the 

murder  on  the  30th  of  the  same  Jan.  It  was  questioned  in  which 

King's  reign  the  30th  Jan.  should  be  laid  to  be,  whether  in 

the  reign  of  King  Charles  the  First,  or  King  Charles  the 

Second ;  and  the  question  grew,  because  there  is  no  fraction  of 

a  day ;  and  all  the  Acts  which  tended  to  the  King's  murder, 

until  his  head  was  actually  severed  from  his  body,  were  in  the 

time  of  his  own  reign,  and  after  his  death  in  the  reign  of  King 

Charles  the  Second.     And  though  it  was  agreed  by  all,  except 

Justice  Mallet,  that  one  and  the  same  day  might  in  sevend 

respects,  and  as  to  several  acts,  be  laid  to  be  intirely  in  two 

Kings'  reigns,  so  that  in  some  respects  the  whole  day  may  be 

ascribed  to  one,  and  in  other  respects  the  whole  day  ascribed 

to  the  other,  according  to  the  truth  in  the  matters  of  fact 

which  were  acted,  either  in  the  life  or  after  the  death  of  the 

first  King;  yet  because  Justice  Mallet  was  earnest  that  the 

whole  day  was  to  be  ascribed  to  King  Charles  the  Second, 

therefore  it  was  agreed,  that  in  that  place,  no  year  of  any  King 

should  be  named,  but  that  the  compassing  of  the  King's  death 

should  be  laid  on  the  29th  Jan.  24  Car.  Primi.    And  the  other 

acts  tending  to  his  murder,  and  the  murder  itself,  laid  to  the 

Tricesimo  mensis  ^usdem,  Januarii,  without  naming  any  year 

of  any  King,  which  was  agreed  to  be  certain  enough. 

12.  It  being  agreed,  that  the  indictment  should  be  for 
compassing  the  King's  death,  and  one  of  the  overt  acts  to  be 
the  actual  murder  of  the  King:  It  was  resolved  the  Indictment 
should  conclude  contra  pacem  nuper  Domini  Regis  CororC  <k 

^  See  fo<t,  p.  275. 
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13.  The  question  was  put,  whether  the  Recorder  of 
London  should  give  the  charge  to  the  Grand  Inquest  at  Hick's 
Hall,  where  the  Indictment  was  to  be  found,  the  fact  being  in 
Middlesex ;  and  also  whether  judgment  at  the  Sessions  House, 
where  the  prisoners  were  to  be  tryed,  should  be  given  by  the 
Recorder ;  or  whether  the  charge  and  the  Indictment  should 
be  given  by  the  Chief  Judge.  And  it  was  agreed  that  both 
should  be  given  by  the  Chief  Judge,  and  accordingly  this  was 
done  by  my  Lord  Bridgeman  and  he  gave  the  charge  only 
relating  to  inquire  of  the  murderers  of  the  late  king  without 
naming  any  other  matter  then  to  be  inquired  of.  And  after 
the  charge  one  indictment  was  preferred  against  all  the  king's 
murderers  who  were  in  prison  and  also  against  several  others 
who  were  not  then  apprehended,  but  agreed  that  they  should 
be  attainted  by  an  outlawry  upon  the  same  indictment,  and 
the  same  day  the  indictment  was  found  and  the  next  day 
delivered  at  the  Old  Bailey,  which  day  all  the  prisoners  were 
arraigned  and  pleaded  not  guilty  but  afterwards  some  of  them 
withdrew  their  plea  and  confessed  the  indictment,  viz.  Sir 
Hardress  Waller  and  George  Fleetwood  which  was  accordingly 
recorded  by  the  Court  and  agreed  by  all  the  Judges  that  it 
might  be  done  although  the  Clerk  had  recorded  their  plea  of 
not  guilty  for  the  entry  is  that  such  a  one  poatea  or  relicta 
verificationem  cognovit  indictmentum^.*' 

On  the  9th  October  1660  the  trial  commenced  at  HicVs 
Hall  in  Middlesex.  This  had  been  delayed  until  the  passing 
of  the  Act  of  indemnity  which  only  received  the  Royal  assent 
in  August,  and  also  it  was  said  because  the  previous  Sheriff  of 
London  Mr  Love  would  not  allow  such  a  jury  to  be  summoned 
as  the  Court  wanted,  so  the  trials  were  put  off  until  Love  was 
out  of  office  and  a  more  compliant  Sheriff  appointed. 

A  conunission  of  Oyer  and  Terminer  was  directed  to  34 
persons,  15  of  whom  had  taken  part  with  the  Parliament 
against  the  late  King  as  members  of  Parliament,  Judges,  or 
officers  in  the  army. 

The  Court  being  seated,  the  Commission  of  Oyer  and  Ter- 
miner, under  the  Great  Seal  of  England  was  read,  directed  tQ 
the  following  persons :  I 

Sir  Thomas  Aleyn,  Knt.  and  The  Lord  Chancellor  of  En| 
Baronet,  Lord  Mayor  of  the  land  (The  Earl  of  Clarendoiu 
City  of  London.  The    Earl    of    Southampton 

1  Kelyng,  Rep,  1—11. 
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Lord  Treasurer  of  Eng- 
land. 

The  Duke  of  Somerset, 

The  Duke  of  Albermale. 

The  Marquess  of  Ormond, 
Steward  of  His  Majesty's 
Houshold. 

The  Earl  of  lindsey,  Great 
Chamberlain  of  England. 

The  Earl  of  Manchester,  Cham- 
berlain of  His  Majesty's 
Houshold. 

The  Earl  of  Dorset. 

The  Earl  of  Berkshire. 

The  Earl  of  Sandwich. 

Viscount  Say  and  Seal. 

The  Lord  Roberts. 

The  Lord  Finch. 

DenziU  Hollis,  Esquira 

Sir  Frederick  Comwallis,  Knt. 
and  Baronet,  Treasurer  of 
His  Majesty's  Houshold. 

Sir  Charles   Barkly,  Knight, 

The  Counsel  for  the  Crown 

Sir  Geoffry  Palmer,  His  Majesty's  Attomey-GeneraL 
Sir  Heneage  Finch,  His  Majesty's  SoUicitor-General. 
Sir  Edward  Turner,  Attorney  to  His  Highness  the  Duke 

of  York. 
Wadham  Windham,  Esq. 
Edward  Shelton,  Esq.  Clerk  of  the  Crown. 

The  following  persons  were  sworn  on  the  Grand  Jury : 
Sir  William Darcy,  Bart.,  Fore-      Robert  Giddon,  Esq. 


Comptroller  of  His  Maj  esty's 
Houshold. 

Mr  Secretary  Nichols. 

Mr  Secretary  Morris. 

Sir  Anthony  Ashley  Cooper. 

Arthur  Annesly,  Esquire. 

The  Lord  Chief  Baron  (Bridge- 
man). 

Mr  Justice  Foster. 

Mr  Justice  Mallet. 

Mr  Justice  Hide. 

Mr  Baron  Atkins. 

Mr  Justice  Twisden. 

Mr  Justice  Tyrrel. 

Mr  Baron  Turner. 

Sir  Harbottle  Grimston,  Knt 
and  Baronet. 

Sir  William  Wild,  Knight 
and  Baronet,  Recorder  of 
London. 

Mr  Serjeant  Brown. 

Mr  Serjeant  Hale. 

John  Howel,  Esq. 

were 


man. 
Sir  Robert  BoUes,  Bart, 
Sir  Edward  Ford,  Knt. 
Sir  ThomaB  Prestwick. 
Sir  William  Coney,  Knt. 
Sir  Charles  Sidley,  Bart. 
Sir  Lewis  Kirk,  Knt. 
Sir  Henry  Littleton,  Bart. 
Sir  Ralph  Bovey,  Bart. 
Edward  Chard,  Esq. 


John  Fotherly,  Esq. 
Charles  Gibbons,  Esq. 
Thomas  Geree,  Esq. 
Richard  Cox,  Esq. 
Robert  Bladwell,  Esq. 
Henry  Mustian,  Esq. 
John  Markham,  Esq. 
Edward  Buckley,  Gent. 
Francis  Bouchier,  Gent 
Edward  Lole. 


It  will  be  noticed  that  only  21  persons  instead  of  23  the 
usual  number  were  sworn. 
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Proclamation  for  silence  being  made,  the  Lord  Chief  Baron 
Sir  Orlando  Bridgman  gave  the  following  charge  to  the  Grand 
Jury. 

Gentlemen,  You  are  the  Grand  Inquest  for  the  Body  of 
this  County  of  Middlesex:  You  may  perceive  by  this  Com- 
mission that  hath  been  read,  that  we  are  authoriz'd  by  the 
King's  Majesty  to  hear  and  determine  all  Treasons,  Felonies, 
and  other  Offences,  within  this  County ;  But  because  this 
Commission  is  upon  a  special  Occasion,  the  Execrable  Murther 
of  the  Blessed  King,  that  is  now  a  Saint  in  Heaven,  King 
Charles  the  First,  we  shall  not  trouble  you  with  the  Heads  of 
a  long  Charge.  The  Ground  of  this  Commission  was,  and  is, 
from  the  Act  of  Oblivion  and  Indemjinity,*.  You  shall  find  in 
that  Act  there  is  an  Exception  of  several  Persons,  who  (for 
their  Execrable  Treasons,  in  Sentencing  to  Death,  and  Signing 
the  Warrant  for  the  taking  away  the  Life  of  our  said  Soveraign) 
are  left  to  be  proceeded  against  as  Traitors,  according  to  the 
Laws  of  England;  and  are  out  of  that  Act  wholly  excepted 
and  fore-priz'd*. 

Gentlemen,  You  see  these  Persons  are  to  be  proceeded  with 
according  to  the  Laws  of  the  Land  ;  and  I  shall  speak  nothing 
to  you  but  what  are  the  Words  of  the  Laws.  By  the  Statute 
of  the  Twenty  fifth  of  Edward  the  Third,  (a  Statute  or  Declara- 
tion of  Treason)  it  is  made  High-Treason  to  compass  and 
imagine  the  Death  of  the  King.  It  was  the  Ancient  Laws  of 
the  Nation.  In  no  Case  else  Imagination,  or  Compassing, 
without  an  actual  effect  of  it,  was  Punishable  by  our  Law. 
Nihil  efficit  Conatus  nisi  sequatur  Effectua;  that  was  the  Old 
Rule  of  Law :  But  in  the  Case  of  the  King,  his  Life  -was  so 
Precious,  that  the  Intent  was  Treason  by  the  Common  Law; 
and  declar'd  Treason  by  this  Statute.  The  Reason  of  it  is 
this ;  In  the  Case  of  the  Death  of  the  King,  the  Head  of  th^ 
Commonwealth  that's  cut  off;  and  what  a  Trunk,  axid  in^ 
animate  Lump,  the  Body  is  when  the  Head  is  gone,  you  all 
know.  For  the  Life  of  a  single  Man,  there's  the  Life  of  th^ 
Offender ;  there's  some  Recompence,  life  for  Life :  But  foi 
the  Death  of  the  King  what  Recompence  can  be  made  %  Thii 
Compassing  and  Imagining  the  cutting  off  the  Head  of  th< 
King  is  known  by  some  Overt- Act.  Treason  it  is  in  thi 
wicked  Imagination,  though  not  Treason  apparent;  but  whel 
this  Poison  swells  out  of  the  Heart,  and  breaks  forth  inti 
Action,  in  that  Case  it's  High-Treason. 

Then  what  is  an  Overt- Act  of  an  Imagination  or  Coni 


^  12  Car.  n.  c.  11,  see  ante,  p.  20.        '  Seo.  34,  see  anf«,  p.  33. 
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passing  of  the  King's  Death  1     Truly  it  is  any  thing  which 

shews  what  the  Imagination  is.     Words,  in  many  Cases,  are 

Evidences  of  this  Imagination ;   they  are  Evidences  of  the 

Heart.     Secondly,  As  Words ;  so  if  a  Man,  if  Two  Men  do 

conspire  to  levy  War  against  the  King,  (and,  by  the  way, 

what  I  say  of  the  King,  is  as  well  of  the  King  Dead,  as  Living; 

for,  if  a  Treason  be  committed  in  the  Life  of  One  King,  it  is 

Treason,  and  Punishable  in  the  Time  of  the  Successor  \)  then,  I 

say,  in  case  not  only  of  Words,  but  if  they  conspire  to  levy 

War  against  the  King,  that  is  another  Branch  of  this  Statute, 

the  Levying  of  War  is  Treason.     But,  if  Men  shall  go  and 

consult  together,  and  this  is  to  kill  the  King,  to  put  him  to 

Death,  this  Consultation  is  clearly  an  Overt-Act  to  prove  this 

Imagination,  or  Compassing  of  the  King's  Death. 

But  what  will  you  say  then,  if  Men  do  not  only  go  about 

to  conspire  and  consult,  but  take  upon  them  to  judge,  condemn, 

nay  put  to   Death,  the   King?     Certainly,  this  is  so  much 

beyond  the  Imagination  and  Compassing,  as  'tis  not  only  laying 

the  Cockatrice's  Egg,  but  brooding  upon  it  till  it  hath  brought 

forth  a  Serpent.     I  must  deliver  to  you  for  Plain  and  True 

Law,  That  no  Authority,  no  single  Person,  no  Community  of 

Persons,  not  the  People  Collectively,  or  Representatively,  have 

any  coercive  Power  over  the  King  of  England.     And  I  do  not 

speak  mine  own  Sense,  but  the  Words  of  the  Laws  unto  you. 

It  was   the   Treason  of  the  Spencers   in  King  Edward  the 

Second's  Time*.    The  Spencers  had  an  Opinion,  that  all  Homage 

and  Allegiance  was  due  to  the  King,  by  Eeason  of  the  Crown, 

as  they  call'd  it.     And  thereupon  (say  the  Books  and  B^cords) 

they  drew  out  this  execrable  Inference,  (among  others,)  That 

if  the  King  did  not  demean  himself  according  to  Bight,  because 

he  could  not  be  Reform 'd  by  Law,  he  might  per  aspertee^  that 

is,  by   sharp   Imprisonment;    but  this  was   adjudg'd   horrid 

Treason  by  Two  Acts  of  Parliament. 

Gentlemen,  Let  me  tell  you  what  our  Law-Books  say ;  for 
there's  the  Ground,  out  of  which  (and  the  Statutes  together) 
we  must  draw  all  our  Conclusions  for  Matter  of  Government. 

How  do  they  style  the  King]  They  call  him,  The 
Lieutenant  of  God,  and  many  other  Expressions  in  the  Book 
of  PHtoo  Henrici  Septimi ;  says  that  Book  there,  the  King  is 
immediate  from  God,  and  hath  no  Superior.  The  Statutes  say, 
That  the  Crown  of  England  is  immediately  subject  to  God,  and 
to  no  other  Power.  The  King  (says  our  Books)  He  is  not 
)nly  CaptU  Fopuli,  the  Head  of  the  People  ;  but  Caput  Rei- 

See  Lord  Grey*s  Case,  Vol.  i.  p.  33.      ^  See  Calvin's  Case,  7  Rrp.  p.  1. 
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publiccBj  the  Head  of  the  Commonwealth,  The  Three  Estates. 
And  truly   thus   our   Statutes   speak  very   fully.      Common 
Experience  tells  you,  when  we  speak  of  the  King,  and  so  the 
Statutes  of  Edward  the  Third,  we  call  the  King,  Our  Sovereign 
Lord  the  King :  Sovereign,  that  is,  Supreme.     And  when  the  | 
Lords  and  Commons  in  Parliament  apply  themselves  to  the  | 
King,  they  use  this  Expression,  Your  Lords  and  Commons, 
your  faithful  Subjects,  humbly  beseech.     I  do  not  speak  any  ' 
Words  of  my  own,  but  the  Words  of  the  Laws.     Look  upon 
the   Statute,  prinio   Jacobi,   there's   a   Recognition,  that   the 
Crown  of  England  was  lawfully  descended  on  the  King  and  his 
Progeny. 

These  are  the  Words  of  the  Act.     And  this  is  not  the  First 
Precedent;  for  you  shall  find  it  primo  Eliz.  cap.  3.     They  do 
acknowledge  the  Imperial  Crown  lawfully  descended  on  the 
Queen,  the  same  Recognition  with  this.     Before  that  (because 
we  shall  shew  you  we  go  upon  Grounds  of  Law  in  what  we 
say)    Stat.   24   Hen.    8.    cap.    12.     Whereas   by   sundry    Old 
Authentick  Histories  and  Chronicles  it  is  manifestly  declared 
and  expressed,  that  this  Realm  of  England  is  an  Empire,  and 
so  hath  been  accej)ted  in  the  World,  govern'd  by  One  Supreme 
Head  and  King,  having  the  Dignity  and  Royal  Estate  of  the 
Imperial  Crown  of  the  same,  &c. 

25  Hen.  8.  c.  21.  There  it  is  the  People  speaking  of  them- 
selves. That  they  do  recognize  no  Superior  under  God,  but  only 
the  King's  Grace. 

Gentlemen,  You  see,  if  the  King  be  immediate  under  God, 
he  derives  his  Authority  from  no  body  else ;  if  the  King  have 
an  Imperial  Power,  if  the  King  be  Head  of  the  Conamon- 
wealth.  Head  of  the  Body  Politick,  if  the  Body  Politick  owe 
him  Obedience,  truly  I  think  it  is  an  undenied  Consequence, 
he  must  needs  be  Superior  over  them. 

Gentlemen,  This  is  no  new  Thing  to  talk  of  an  Emperor, 
or  an  Imperial  Crown.  Do  not  mistake  me  all  this  while  :  It 
is  one  Thing  to  have  an  Imperial  Crown,  and  another  Thing  to 
govern  Absolutely. 

Gentlemen,  The  Imperial  Crown  is  a  Word  that  is  signifi- 
cative ;  you  shall  find  in  all  Statutes  primo  Eliz.  and  the  Firsl 
of  King  James,  nay,  even  in  the  Act  of  Judicial  Procedings 
of  this  Parliament  it  is  called  an  Imperial  Crown.  They  tha' 
take  the  Oaths  of  Allegiance  and  Supremacy,  they  swear,  tha* 
they  will,  to  their  Power,  assist  and  defend  all  Jurisdictions 
Priviledges,  Prehemineuces,  and  Authorities,  granted  or  be 
longing  to  the  King,  his  Heirs,  and  Successors,  or  annex'd  t* 
the   Imperial  Crown  of  this  Realm.     What  is  an   loiperia 
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Crown  ?  It  is  that,  which,  as  to  the  Coercive  Part,  is  subject 
to  no  Man  under  God.  The  King  of  Poland  has  a  Crown ; 
but  what  is  it  ]  At  his  Coronation  it  is  conditioned  with  the 
People,  That  if  he  shall  not  govern  them  according  to  such 
Rules  they  shall  be  freed  from  their  Homage  and  Allegiance ; 
but  the  Crown  of  England  is^  and  always  was,  an  Imperial 
Crown,  and  so  sworn. 

Gentlemen,  As  I  told  you,  even  now,  the  Imperial  Crown 
is  a  Word  significative ;  that  Crown,  which,  as  to  the  Coercive 
Part,  is  not  subject  to  any  Human  Tribunal,  or  Judicature, 
whatsoever.  And  truly  that  this  is  such  an  Imperial  Crown, 
though  I  have  cited  Authorities  Ancient  enough,  you  may 
find  them  much  more  Ancient.  I  remember  in  the  Story  of 
William  Rufus  (you  shall  find  it  in  Matthew  Paris  and 
Eadmerus)  some  Question  was  about  Investiture  of  Bishops, 
and  the  like,  the  King  writes  his  Letter,  That,  (fee. 

God  forbid  I  should  intend  any  Absolute  Government  by 
this.  It  is  one  thing  to  have  an  Absolute  Monarchy,  another 
Thing  to  have  that  Government  Absolutely  without  Laws,  as 
to  any  Coercive  Power  over  the  Person  of  the  King  ;  for  as  to 
Things  or  Actions,  they  will  fall  under  another  Consideiution, 
as  I  will  tell  you  by  and  by. 

Gentlemen,  Since  this  is  so,  consider  the  Oath  of  Supremacy, 
which  most  Men  have  taken,  or  should  take.  All  Men  that 
enter  into  the  Parliament  House,  they  are  expressly  enjoined 
by  Statute  to  take  the  Oath  of  Supremacy.  What  says  that 
Oath  %  We  swear  that  the  King  is  the  only  Supreme  Governour 
within  this  Realm  and  Dominions.  He  is  Supreme,  and  the 
only  Supreme ;  and  truly  if  he  be  Supreme,  there  is  neither 
Major  nor  Superior.  I  urge  this  the  more,  lest  any  Person,  by 
any  Misconstruction  or  Inference  which  they  might  make  from 
something  that  hath  been  acted  by  the  Higher  Powers,  they 
might  draw  some  dangerous  Inferences  or  Consequences  to 
colour  or  shadow  over  those  Murtlierous  and  Traiterous  Acts, 
which  afterwards  they  committed.  They  had  no  Authority : 
But  as  I  told  you,  tho'  I  do  set  forth  this,  and  declare  this 
to  you,  to  let  you  know  that  the  King  was  immediately  subject 
to  God,  and  so  was  not  Punishable  by  any  Person  :  yet  let  me 
tell  you  there  is  that  excellent  Temperament  in  our  Laws,  that 
for  all  this  the  King  cannot  rule  but  by  his  Laws.  It  preserves 
the  King,  and  his  Person,  and  the  Peoples  Rights. 

There  ai-e  Three  Things  touching  which  the  Law  is  Con- 
versant, PersoncBy  Bes,  db  Actiones ;  Persons,  Things,  and 
Actions.  For  the  Person  of  the  King,  he  is  the  Supreme 
Head,  he  is  not  Punishable  by  any  Coercive  Power ;  the  Laws 
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provide  for  that.  The  King  can  do  no  Wrong ;  it  is  a  Eule  of 
Law,  it  is  in  our  Law  Books  very  frequent ;  2  2d  of  Edward 
the  Fourth,  Lord  Coke,  and  many  others.  If  he  can  do  no 
Wrong,  he  cannot  be  punished  for  any  Wrong.  The  King,  he 
hath  tlie  Infirmities  and  Weakness  of  a  Man ;  but  he  cannot 
do  any  Injury,  at  least  not  considerable,  in  Person ;  he  must 
do  it  by  Ministers,  Agents,  Instruments.  Now  the  Law, 
though  it  provide  for  the  King,  yet  if  any  of  his  Ministers  do 
Wrong,  though  by  his  Command,  they  are  Punishable.  The 
King  cannot  arrest  a  Man,  as  he  cannot  be  arrested  himself; 
but  if  he  arrest  me  by  another  Man,  I  have  Remedy  against 
this  Man,  though  not  against  the  King ;  and  so  ]^e  cannot  take 
away  my  Estate.  This  as  to  the  Person  of  the  King :  He  is 
not  to  be  touched,  "  Touch  not  mine  Anointed." 

I  come  to  Things.  If  the  King  claim  a  Right,  the  King 
must  sue  according  to  his  Laws;  the  King  is  subject  to  the 
Laws  in  that  Case,  his  Possessions  shall  be  tried  by  Juries. 
If  he  will  Try  a  Man  for  his  Father's  Death,  you  see  he  will 
try  them  by  the  Laws.  The  Law  is  the  Rule  and  Square  of 
his  Actions,  and  by  which  he  himself  is  judg'd. 

Then  for  Actions,  that  is,  such  Actions  whereby  Rights 
and  Titles  are  prosecuted  or  recovered  ;  the  King  cannot  judge 
in  Person  betwixt  Man  and  Man,  he  does  it  by  his  Judges, 
and  upon  Oath ;  and  so  in  all  Cases  whatsoever,  if  the  King 
will  have  his  Right,  it  must  be  brought  before  his  Judges. 
Though  this  is  an  Absolute  Monarchy,  yet  this  is  so  far  from 
intringing  the  Peoples  Rights,  that  the  People,  as  to   their 
Properties,  Liberties,  and  Lives,  have  as  great  a  Privilege  as 
the  King.     It  is  not  the  sharing  of  Government  that  is  for  the 
Liberty  and  Benefit  of  the  People ;  but  it  is  how  they  may 
have  their  Lives,  and  Liberties,  and  Estates,  safely  secured 
under  Government.     And  you  know,  when  the  Fatness  of  the 
Olive  was  laid  aside,  and  we  were  governed  by  Brambles,  these 
Brambles  they  did  not  only  tear  the  Skin,  but  tore  the  Flesh 
to  the  very  Bone. 

Gentlemen,  I  have  done  in  this  Particular,  to  let  you  see 
that  the  Supreme  Power  being  in  the  King,  the  King  isj 
immediately  under  God,  owing  his  Power  to  none  but  God. 
It  is  true  (Blessed  be  God)  we  have  as  great  Liberties  as  any 
People  have  in  Christendom,  in  the  World;  but  let  us  own 
them  where  they  are  due ;  we  have  them  by  the  Concessions 
of  our  Princes.  Our  Princes  have  granted  them;  and  tht 
King,  now ;  he  in  them  hath  granted  them  likewise. 

Gentlemen,  I  have  been  a  little  too  long  in  thi«<,  and  yet  1 
cannot  say  it  is   too   long,  because  it   may  clear   Mis  under 
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standing,  so  many  Poisonous  Opinions  having  gone  Abroad. 
To  come  a  little  nearer :  If  we  consider ;  suppose  there  were 
the  Highest  Authority ;  but  when  we  shall  consider  this  horrid 
Murther  (truly  I  cannot  almost  speak  of  it,  but —  Vox  faucHbui 
keret,)    When  we  shall  consider,  that  a  few  Members  of  the 
House  of  Commons,  those  that  had  taken  the  Oath  of  Supre- 
macy, and  those  that  had  taken  the  Oath  of  Allegiance,  that 
was  to  defend  the  King,  and  his  Heirs,  against  all  Conspiracies 
and  Attempts  whatsoever,  against  his  and  their  Person,  their 
Crowns  and  Dignities;  not  only  against  the  Pope's  Sentence, 
as  some  would  pretend,  but^  as  otherwise,  against  all  Attempts 
and  Conspiracies,  not  only  against  his  Person,   Crown,  and 
Royal  Dignity,  nor  Pope's  Sentence,  not  only  in  Order  to  the 
Profession  of  Religion;  but  Absolutely  or  otherwise,  that  is, 
whatsoever  Attempts,  by  any  Power,  Authority,  or  Pretence 
whatsoever:   I   say,  when  a  few  Members  of  the  House  of 
Commons,  not  an  Eighth  Part  of  them,  having  taken  these 
Oaths,    shall    assume    upon    themselves    an    Authority;    an 
Authority,   what  to   do)      Shall   assume    to    themselves    an 
Authority   to  make   Laws,  which  was  never  heard  before; 
Authority  to  make  Laws ;  What  Laws  ?     A  Law  for  an  High 
Court  of  Justice,  a  Law  for  Lives,  to  sentence  Mens  Lives ; 
and  whose  Life  ?     The  Life  of  their  Sovereign ;  Upon  such  a 
King,  who,  as  to  them,  had  not  only  redressed  long  before,  at 
the  beginning  of  the  Parliament,  all  Grievances  that  were,  and 
were  imaginable,  taken  away  the  Star- Chamber,  High  Com- 
mission-Court, and  about  Shipping;   such  a  King,  a»d  after 
such   Concessions  that  he  had  made  in  the  Isle  of  Wight ; 
when  he  had  granted  so  much,  that  was  more  than  the  People 
would  have   desired :    When  these  few   Commons,  not  only 
without,  but  excluding  the  rest  of  the  Commons;   not  only 
without,  and  excluding  the  rest,  but  rejecting  the  Lords  too, 
that  then  sat:   When  these  few  Commons  shall   take  upon 
them    this   Authority,   and   by   colour    of   this,   their    King, 
Sovereign  Liege  Lord,  shall  be  sentenced,  put  to  Death ;  and 
that  put  to  Death,  even  as  their  King,  and  sentenced  as  their 
King;  put  to  Death  as  their  King,  and  this  before  his  own 
Door,  even  before  that  Place  where  he  used  in  Royal  Majesty 
k>  hear  Ambassadors,  to  have  his  Honourable  Entertainments ; 
iiat  this  King  shall  be  thus  put  to  Death  at  Noon-day,  it  is 
fuch  an  Aggravation  of  Villany,  that  truly  I  cannot  tell  what 
o  say.     No  Story,  that  ever  was,  I  do  not  think  any  Romance, 
ay   f*abulous    Tragedy,   can   produce  the  like.     Gentlemen, 
f  any  Person  shall  now  come,  and  shroud  himself  under  this 
retended  Authority,  or  such  a  pretended  Authority,  you  must 
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know,  that  this  is  so  far  from  an  Excuse,  that  it  is  an  Height 
of  Aggravation.  The  Court  of  Common-Pleas  is  the  Common 
Shop  for  Justice;  in  that  Court  an  Appeal  is  brought  for 
Murther,  which  ought  to  have  been  in  the  King's  Bench,  the 
Court  gives  Judgment,  the  Party  is  condemned,  und  executed : 
In  this  Case  it  is  Murther  in  them  that  executed,  because  they 
had  no  Lawful  Authority.  I  speak  this  to  you,  to  shew  you, 
that  no  Man  can  shroud  himself  by  Colour  of  any  such  false  or 
pretended  Authority.  I  have  but  One  Thing  more  to  add  to 
you  upon  this  Head,  and  that  is  (which  I  should  have  said  at 
first)  if  Two  or  more  do  compass  or  imagine  the  King's  Death ; 
if  some  of  them  go  on  so  far  as  to  Consultation,  if  others  of 
them  go  further,  they  sentence,  and  execute,  put  to  death :  In 
this  Case  they  are  all  Guilty;  the  first  Consultation  was 
Treason.  I  have  no  more  to  add,  .but  one  Particular,  a  few 
Words. 

As  you  will  have  Bills  presented  against  those  for  Com- 
passing, Imagining,  Adjudging  the  King,  so  possibly  you  may 
have  Bills  presented  against  some  of  those  for  Levying  War 
against  the  King :  Levying  of  War,  which  is  another  Branch 
of  the  Statute  of  the  25th  of  Edward  the  Third.  It  was  but 
Declarative  of  the  Common  Law ;  it  was  no  new  Law.  By 
that  Law  it  was  Treason  to  Levy  War  against  the  King.  But 
to  Levy  War  against  the  King's  Authority  you  must  know  is 
Treason  too.  If  Men  will  take  up  Arms  upon  any  Publick 
Pretence ;  if  it  be  to  expulse  Aliens ;  if  but  to  pull  out  Privy- 
Coutisellors ;  if  it  be  but  against  any  Particular  Laws,  to  re- 
form Religion,  to  pull  down  Enclosures  :  In  all  these  Cases  if 
Persons  have  assembled  themselves  in  a  Warlike  Manner  to  do 
any  of  these  Acts,  this  is  Treason,  and  within  that  Branch  of 
Levying  War  against  the  King.  This  was  adjudg'd  in  the  late 
King's  Time  in  Bensted's  Case^,  Queen  Elizabeth's,  Henry  the 
Eighth's,  former  Times,  King  James's  Time;  much  more,  if 
Men  will  go  not  only  to  Levy  War  against  the  King,  but 
against  the  Laws,  all  the  Laws,  subvert  all  the  Laws,  to  set  up 
New  Laws,  Models  of  their  own.  If  any  of  these  Cases  come 
to  be  presented  to  you,  you  know  what  the  Laws  are.  To 
conclude,  you  are  now  to  enquire  of  Blood,  of  Boyal  Blood,  of 
Sacred  Blood,  Blood  like  that  of  the  Saints  under  the  Altar, 
crying  Quousque  Domine  ?  How  long,  Lord,  &c.  This  Blood 
cries  for  Vengeance,  and  it  will  not  be  appeas'd  without  a 
Bloody  Sacrifice. 

Bemember  but  this,  and  I  have  done :  I  shall  not  press 

1  See  antet  voL  i.  p.  477. 
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you  upon  your  Oaths ;  you  are  Persons  of  Honour ;  you  all 
know  the  Obligation  of  an  Oath.  This  I  will  say,  that  he  that 
conceals  or  favours  the  Guilt  of  Blood,  takes  it  upon  himself, 
wilfully,  knowingly,  takes  it  upon  himself;  and  we  know  that 
when  the  Jews  said,  Let  his  Blood  be  on  us  and  our  Seed,  it 
continued  unto  them  and  their  Posterity  to  this  Day. 
God  save  the  King.     Amen,  Amen." 

The  Lord  Chief  Baron's  charge  to  the  Grand  Jury  contains, 

as  might  be  expected,  some  rather  extreme  doctrines  on  the 

relation  of  the  crown  and  subject ;  his  first  proposition  is  that 

England  is  an  Empire,  and  as  such,  that  the  King  is  responsible 

to  no  one  but  God.      He  draws  the  distinction  between  an 

elective  and  an  imperial  crown,  and  says  that  in  an  elective 

monarchy  the  King  is  subject  to  the  people,  but  in  an  imperial 

monarchy  to  God  alone.     The  weakness  of  this  argument  is 

that  at  that  time  the  English  monarchy  was  in  reality  elective. 

James  I.  only  title  was  elective,  and  although  Charles  II.  might 

plead  hereditary  right,  the  restoration  had  a  very  close  analogy 

to  an  election,  as  Charles  took  the  throne  not  by  virtue  of  his 

hereditary  right,  but  by  the  assent  of  Parliament.     The  Chief 

Baron  lays  it  down  that  the  Statute  25  Edward  III.  was  only 

declaratory  of  the  Common  Law,  and  recognises  to  the  full  the 

doctrine  as  to  the  general  design,  making  a  riot  treason. 

Bills  of  Indictment  were  preferred  to  the  Grand  Jury  against 
thirty-two  persona.  Of  these — twenty-four — Sir  Hardress 
Waller,  George  Fleetwood,  Thomas  Harrison,  Adrian  Scroop, 
John  Carew,  Thomas  Scot,  Gregory  Clement,  John  Jones, 
Henry  Marten,  Gilbert  Millington,  Robert  Tichbume,  Owen 
Roe,  Robert  Lilburn,  Henry  Smith,  John  Downes,  Vincent 
Potter,  Augustine  Garland,  Simon  Meyne,  James  Temple, 
Peter  Temple,  Thomas  Waite,  John  Barksted,  John  Okey  and 
Miles  Corbet  actually  signed  the  death  warrant  of  Charles. 

Three — Edmund  Harvey,  Isaac  Pennington  and  William 
Heveningham — sat  when  sentence  was  pronounced,  but  did  not 
lign  the  warrant. 

The  remaining  41  ve — Cook,  Peters,  Ax  tell.  Hacker  and 
Hulet,  took  an  active  part  in  putting  Charles  to  death  or  in 
lis  trial,  Cook  appeared  as  counsel  against  him,  Peters  was  the 
thaplain.  At  the  execution  Ax  tell  commanded  the  Guard, 
he  death  warrant  was  directed  to  Hacker  to  be  executed,  and 
inlet  was  said  to  have  been  the  man  who  beheaded  the 
Cing. 

The  names  of  the  witnesses  who  were  to  support  the  indict- 
lent,  forty-two  in  number,  were  then  handed  in  by  Mr.  Lee 
f  the  Middle  Temple ;  and  they  were  sworn  in  Court. 
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The  witnesses  were.  William  Clark,  James  Nutley,  George 
Masterton,  Stephen  Kirk,  Richard  Nunnelly,  Jolm  Powel, 
John  Throckmorton,  John  Blackwel,  Ralph  Hardwick,  Thomas 
Walkeley,  Holland  Simpson,  Benjamin  Francis,  Colonel  Mat- 
thew Tomlinson,  Mr.  Lee,  Robert  Ewer,  John  King,  Griffith 
Bodurdo,  Samuel  Boardman,  Robert  Carr,  Richard  Young,  Sir 
Purbeck  Temple,  John  Rush  worth,  John  Gerrard,  John  Heam, 
Mr.  Coitmore,  Mr.  Cuningham,  Mr.  Clench,  William  Jessop, 
Edward  Austin,  Mr.  Darnel,  Mr.  Brown,  Thomas  Tongue, 
John  Bowler,  Mr.  Sharp,  Edward  FoUey,  Mr.  Gouge,  Anthony 
Mildmay,  Hercules  Hunter,  Dr.  William  King,  Martin  Foster, 
and  John  Baker. 

The  Grand  Jury  found  true  bills  against  all  the  accused 
except  William  Hulet,  the  bill  against  him  was  not  found  till 
some  days  afterwards.  Three  of  the  accused,  Barksted,  Okey 
and  Corbet,  were  not  in  custody  having  escaped  abroad. 

On  the  10th  October  the  Court  re-assembled  at  the  Old 
Bailey,  Sir  John  Robinson,  the  Lieutenant  of  the  Tower,  had 
previously  brought  the  pris<»nera  who  were  in  his  custody,  from 
the  Tower  to  Newgate,  and  delivered  them  to  the  custody  of  the 
Sheriff  of  London. 

The  Commission  of  Oyer  and  Terminer  having  been  read, 
Sir  Hardress  Waller,  Colonel  Thomas  Harrison,  and  William 
Heveningham,  were  placed  at  the  Bar,  ordered  to  hold  up  their 
hands,  and  the  indictment  against  them  read,  it  charged  them 
with  treasonably,  feloniously,  and  contrary  to  their  due 
allegiance  and  bounden  duty,  sitting  upon  and  condemning  our 
late  sovereign  lord,  Charles  the  First  of  ever  blessed  memory, 
and  that  also  on  the  30th  Jauuary,  1648,  they  did  sign  and  seal 
a  warrant  for  the  execution  of  his  late  sacred  and  serene  ma- 
jesty of  blessed  memory. 

On  being  called  on  to  plead.  Sir  Hardress  Waller  had  some 
little  wrangle  with  the  Court,  he  did  not  want  to  plead  either 
guilty  or  not  guilty  but  asked  for  time ;  this  he  was  told  he 
could  not  have,  he  then  pleaded  not  guilty,  but  afterwards 
withdrew  his  plea  and  pleaded  guilty.  Harrison  also  wanted 
to  say  something  besides  pleading,  but  on  being  told  by  the  court 
he  must  either  plead  guilty  or  not  guilty,  or  that  there  would 
be  judgment  for  standing  mute,  he  pleaded  not  guilty,  at 
first  he  would  not  put  himself  upon  his  country;  after  some 
further  dispute  did  so.  Heveningham  at  once  pleaded  not 
guilty.  Waller  handed  in  a  petition  which  was  received  but 
not  read.  These  three  were  then  sent  back  to  prison,  and 
Pennington,  Martyn,  Millington,  Tichboum,  Roe,  and  Lilbui-n 
placed  at  the  bar.     Pennington  and  Roe  pleaded  not  guilty  at 
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once,  Tichbourn,  Millington  and  Lilboum  pleaded  not  giiilty 
after  some  demur.  In  Martyn's  case  the  following  dispute  took 
place,  he  alleged  that  his  name  was  wrongly  spelt  in  the  act  of 
indemnity,  and  he  was  therefore  not  excepted  from  it. 

Clerk.  Henry  Marten,  How  sayest  thou  1  Art  thou  Guilty 
of  the  Treason  whereof  thou  standest  Indicted,  and  art  now 
Arraigned  1  Or  Not  Guilty  1 

Marten,     I  desire  the  Benefit  of  the  Act  of  Oblivion — 

Clerk.     Are  you  Guilty  ?  Or  Not  Guilty  1 

Court,  You  are  to  understand  the  Law  is  this,  the  same  to 
you  and  every  one ;  you  are  to  plead  Guilty,  or  Not  Guilty. 
If  you  will  demand  the  Benefit  of  the  Act  of  Oblivion,  it  is  a 
Confession  of  being  Guilty. 

Marten,     I  humbly  conceive  the  Act  of  Indemnity — 

Court.     You  must  plead  Guilty,  or  Not  Guilty. 

Marten,     If  I  plead  I  lose  the  Benefit  of  that  Act. 

CovH.     You  are  totally  excepted  out  of  the  Act. 

Marten,  If  it  were  so  I  would  plead.  My  Name  is  not  in 
ihatAct\ 

Court     Henry  Martin  is  there. 

Mr,  SoUidtor-Gen,  Surely  he  hath  been  kept  close  Prisoner 
indeed,  if  he  hath  not  seen  the  Act  of  Indemnity.    Shew  it  him. 

Mr.  Shelton  produced  the  Act. 

Cowrt,     How  is  it  written  % 

Clerk.     It  is  Heniy  Martin. 

And  then  the  Act  was  shewed  to  the  said  Mr.  Marten. 

Mwrten,  Henry  Martin.  My  Name  is  not  so',  it  is  Harry 
Marten. 

Court,  The  Difierence  of  the  Sound  is  very  little.  You  are 
known  by  that  Name  of  Martin. 

Marten,  I  humbly  conceive  all  Penal  Statutes  ought  to  be 
inderstood  literally. 

Clerk.     Are  you  Guilty  ?  Or  Not  Guilty  ? 

Marten,     I  am  not  Henry  Martin. 

Clerk.      Are  yoii  Guilty  i  Or  Not  Guilty  1 
Court.     Be  advised ;  th€  Effect  of  this  Plea  will  be  Judgment. 
Here  Mr.  SoUicitor  General  cited  somewhat  Parallel  to  this 
s  a  Case  formerly  of  Baxter,  where  the  Name  was  Bagster, 
ith  an  S.  and  adjudged  all  one,  being  of  the  same  Sound. 
Clerk,      Are  you  Guilty  1  Or  Not  GuHty  ] 
Marten.     My  Lord,  I  desire  Counsel ;  there  will  arise  Matter 
I  Law,  as  well  as  Pact. 

Couflt.       You  are  Indicted  for  Treason,   for  a   Malicious, 
raitorous  Compassing  and  Imagining  the  King's  Death;   if 

^  Kelyn,  11.  >  See  ante  12  Car.  II.  c.  11,  sec.  34  p.  33. 
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you  have  any  Thing  of  Justification,  plead  Not  Guilty,  and  you 
shall  be  heard ;  for  if  it  be  Justifiable,  it  is  not  Treason.  The 
Rule  is,  either  you  must  plead  Guilty,  and  so  confess,  or  Not 
Guilty,  and  put  yourself  upon  your  Trial ;  there  is  no  Medium. 

Marten,     May  I  give  any  thing  in  Evidence  before  Verdict  ] 

Court,  Yes,  upon  your  Trial  you  may  give  any  Thing  in 
Evidence  that  the  Law  warrants  to  be  lawful  Evidence. 

Clerk,     Are  you  Guilty  ]  Or  Not  Guilty  ] 

Court.  Understand  one  Thing,  because  I  would  not  have 
you  mistaken ;  you  cannot  give  in  Evidence  the  Misnomer,  but 
any  thing  to  the  Matter  of  Fact. 

Marten,     I  submit,  and  plead  Not  Guilty, 

Clerk,     How  will  you  be  Tried  ] 

Marten,     By  God  and  the  Country, 

Clerk,     God  send  you  a  good  Deliverance. 

Adrian  Scroop,  John  Carew,  John  Jones,  Thomas  Scot, 
Gregory  Clement,  and  John  Cook  were  then  brought  to  the  Bar 
and  the  Indictment  was  read  to  them.  They  all  pleaded  Not 
GuUty. 

Harvey,  Smith,  Downes,  Potter,  and  Garland  all  pleaded  Not 
Guilty. 

Fleetwood  first  pleaded  Not  Guilty,  but  afterwards  witb- 
drew  his  plea,  confessed,  and  pleaded  Guilty.  Meyne,  James 
Temple  and  Peter  Temple  pleaded  not  Guilty,  as  also  after 
some  demur  did  Wait.  Peters  pleaded  Not  Guilty,  but  "wished 
to  be  tried  by  the  word  of  God.  On  AxtePs  indictment  the 
following  argument  arose : 

Clerk,  Dan.  Axtel,  Hold  up  thy  Hand.  What  sayest  thou  1 
Art  thou  Guilty  of  the  Treason  whereof  thou  standest  Indicted 
and  for  which  thou  art  now  Arraigned  ?    Or  Not  Guilty  1 

Axtel,  May  it  please  your  Lordships,  I  desire  to  havt 
the  Freedom  of  an  Englishman ;  that  which  is  my  Right  b] 
Law  and  Inheritance :  I  have  something  to  offer  in  Point  d 
Law. 

Clerk.     Art  thou  Guilty  1  Or  Not  Guilty  ? 

Axtel,  My  Lords,  give  me  Leave  to  speak.  For  th 
Matter  of  the  Indictment  I  conceive  is  upon  the  King's  Death 
that  there  is  a  Commission  of  Oyer  and  Terminer  for  you  f 
Sit :  But  in  regard  it  was  in  Pursuance  of  an  Act  of  Parliamed 
I  conceive  no  Inferior  Court  ought  to  judge  of  it.  I  desii 
Counsel,  it  being  of  great  and  eminent  Concernment  in  Xai 
That  ever  any  Judges,  or  any  Inferior  Court,  should  judge  \ 
the  Powers  and  Privileges  of  a  Parliament;  and  I  pray  ^ 
Counsel  may  be  assigned  me. 

Clerk.    Are  you  Guilty  ?  Or  Not  Guilty  1 
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Axtd.  If  the  Court  over-rule  me,  and  I  shall  not  have  my 
Liberty,  as  an  Englishman— 

Court,  The  Course  of  Law  is  this;  No  Man  can  justifie 
Treason.  If  the  Matter  which  you  have  to  say  be  Justifiable, 
it  is  not  Treason ;  if  Treason,  it  is  not  Justifiable ;  therefore 
you  must  go  to  the  ordinary  Course  of  the  Law.  You  must 
plead  Guilty,  or  Not  Guilty. 

Axtel,     I  can  produce  many  Precedents — 

Court*  Are  you  Guilty  ]  Or  Not  Guilty  1  The  Language  is 
put  into  your  Mouth.  You  have  no  other  Words  to  express 
your  self  by  at  this  Time,  but  Guilty,  or  Not  Guilty. 

Axtd*  Judge  Heath  had  Council  assigned  him  upon  the 
same  Case. 

Court.  That  is  very  strange ;  the  same  Case  1  What,  was  it 
for  killing  a  King  ] 

Axtel.    If  the  Court  will  over-rule  me  I  cannot  help  it. 

Mr.  Solicitor -Gen,  It  may  be  this  Gentleman  may  be 
deceived  by  a  Mistake.  It  may  be  he  knows  not  the  Law, 
which  your  Lordships  may  be  pleas'd  to  acquaint  him  with : 
That  to  stand  Mute  in  High-Treason  is  all  one  as  to  Confess 
the  Fact,  and  will  have  the  same  Sentence  and  Condemnation 
upon  them,  as  if  they  had  confessed  it. 

Lord  Chief  Baroru  Then  111  tell  you  the  Law.  He  that 
doth  refuse  to  put  himself  upon  his  Legal  Trial  of  God  and  the 
Country,  is  a  Mute  in  Law;  and  therefore  you  must  Plead 
Guilty,  or  Not  Guilty.  Let  his  Language  be  what  it  will,  he 
is  a  Mute  in  Law. 

AxteL     I  do  not  refuse  it. 

Court,     Then  say. 

Aoctel.     I  am  Not  Guilty. 

Clerk,     How  will  you  be  Tried  1 

Axtd,  By  Twelve  Lawful  Men,  according  to  the  Consti- 
tutions of  the  Law. 

Court,     That  is  by  God  and  the  Country. 

Aactel,     That  is  not  Lawful.     God  is  not  locally  here. 

Clerk,  How  wilt  thou  be  Tried  ]  You  must  say,  By  God 
and  the  Country. 

Axtel.     By  God  and  the  Country. 

Clerk.     God  send  you  a  good  Deliverance. 

Lord  Chief  Baron.    Mr.  Axtel,  have  you  your  Papers  again  ] 

Axtel.     Yes,  my  Lord. 

Lord  Chief  Baron.  When  your  Indictment  is  read  the 
Second  Time,  when  you  come  to  your  Trial,  you  may  take  what 
Notes  you  please. 

The  Court  then  adjourned.    Out  of  the  twenty-nine  persons 
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arraigned,  two  only,  Waller  and  Fleetwood,  had  pleaded  Guilty, 
the  remaining  twenty-seven  Not  Guilty. 

On  the  Court  meeting  the  next  day,  Thomas  Harrison, 
Adrian  Scroop,  John  Carew,  John  Jones,  Gregory  Clement, 
Thomas  Scot,  were  brought  to  the  Bar. 

Court,  You  that  are  the  Prisoners  at  the  Bar,  if  you,  or 
any  of  you,  desire  Pen,  Ink,  and  Paper,  you  shall  have  it ;  and 
if  you,  or  any  of  you,  will  Challenge  any  of  the  Jury,  you 
may  when  they  come  to  be  Sworn,  and  that  before  they  are 
Sworn. 

Sir  Thomas  -Allen  being  call'd,  was  desired  to  look  on  the 
Prisoners,  and  lay  his  Hand  on  the  Book  :  The  Oath  was 
then  read  to  him,  "You  shall  well  and  truly  Try,  and 
true  Deliverance  make,  between  our  Sovereign  Lord  the 
King,  and  the  Prisoners  at  the  Bar,  whom  you  shall  have 
in  Charge,  and  a  true  verdict  give  according  to  the  Evi- 
dence.    So  help  you  God." 

Sir  Joshua  Ash  being  next  call'd,  Scroop  Challenged  him. 

Sir  Jeremy  Whichcot,  Baronet,  being  next  to  be  Sworn, 
Harrison  Challenged  him. 

James  Halley,  Esquire,  being  next  to  be  Sworn,  Scot 
Challenged  him. 

Court,  If  you  -will  not  agree  in  your  Challenges,  we  must 
be  forced  to  Try  you  severally  \ 

Henry  Mildmay ,  Esq. ,  being  called  next.  Scroop  Challenged  him. 

Cov/rt,  We  must  needs  Try  them  severally,  therefore  set 
them  all  aside  but  Harrison. 

Court,  Gentlemen,  you  that  are.  Challenged  must  not  depart 
the  Court. 

Sir  Joshua  Ash  being  again  call'd,  was  Challenged  by  Mr. 
Harrison. 

Sir  Jeremy  Whichcot,  Bart. 

James  Halley,  Esq., 

Henry  Mildmay,  Esq., 

Christopher  Abdy,  Esq., 

Court,  Mr.  Harrison,  You  know  the  Law  You  most  sayi 
I  challenge  him. 

Harrison.     I  shall.  Sir. 

Halph  Hartley  being  next  called,  and  being  very  sick 
humbly  prayed  to  be  excus'd  by  the  Court,  which  was  granted. 

Arthur  Newman  was  called  next. 

Ha/rri8(m,     May  I  not  ask  of  what  Quality  he  is  1  i 

Court,  No,  Sir,  you  are  to  Challenge  him,  or  not  to  Challen^ 
him.  I 

^  See  8t^  resolution,  ante,  p.  104. 
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Harrison,     I  Challenge  him. 

Thomas  Blith  was  next  called,  and  also  Challenged. 

[Here  the  People  seemed  to  Laugh.] 

Harrison,  My  Lord,  I  must  make  use  of  my  Liberty  in  this 
Case. 

Court,     God  forbid. 

Then  Grover,  Robert  Clark,  and  Eichard  Whalley,  were 
called,  and  Challenged  by  Harrison. 

Court,  Mr.  Harrison,  you  know  how  many  to  Challenge ; 
if  you  go  beyond  the  Number  at  your  own  Peril  be  it 

Harrison,     My  Lord,  pray  tell  me  what  it  ia 

Court,  You  say  very  well;  God  forbid  but  you  should 
know.  You  may  Challenge  Five  and  Thirty  Pei-emptorily,  if 
you  go  beyond  you  know  the  Danger. 

Harrison,  My  Lord,  I  do  not  this  to  keep  you  off  from  the 
Business. 

William  Vincent,  and  Henry  Twiford,  were  then  called,  and 
Challenged. 

John  Lisle  was  next  called. 

Harrison,     I  do  not  know  him. 

Mr.  lisle.     Nor  I  you,  Mr.  Harrison.     He  waa  sworn* 

Thomas  Franklin  Sworn. 

Thomas  Winter  Challenged. 

Richard  Nichol  Sworn. 

Moyce  being  Sick,  prayed  Excuse,  which  was  granted  accord- 
ingly. 

i:Uchard  Cheyney  Challenged. 

Allen  Parsons  Challenged. 

Henry  Edlin  Called. 

Harrison,     I  Challenge  him,  no,  let  him  be  Sworn, 

Court,     No,  no.     (Whereupon  he  was  set  aside.) 

Harrison,  If  I  have  any  Apprehension  or  Knowledge  of 
them,  that's  the  Thing  that  leads  me  to  it^  as  touching  this 
Man,  he  may  be  Sworn. 

Cowrt,     When  he  is  Challenged  he  cannot  be  re-called. 

Harrison,     I  am  content. 

Samuel  GreenhiU  Sworn. 

Thomas  Bede  Challenged. 

John  Page  Challenged. 

Hichard  Hider  Challenged. 

Harrison,  Lest  I  may  run  into  an  Hazard,  in  making  use 
of  that  Liberty  which  the  Law  gives  me  in  this  Case,  and 
having  not*  taken  Notice  of  any  Persons  Challenged,  I  mean  as 
to  the  Number,  I  desire  your  Officer  that  takes  Notice  may 
acquaint  me  wilii  the  Number. 
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Court.     You  shall  know  it ;  God  forbid  the  contrary. 

Edward  Rolph  was  called  next. 

Harrison.    Mr.  Rolph  is  his  Name?    Let  him  be  Sworn. 

Francis  Beal  Challenged, 

John  Kirk  Challenged. 

Charles  Pitfield  Challenged. 

John  Smith  Challenged. 

Francis  Bell  Sworn. 

Edward  Franklin  Challenged. 

William  Whitcomb  Challenged. 

Samuel  Harris  Sworn. 

John  Collins  Challenged. 

Thomas  Snow  Sworn. 

William  Blunt  Challenged. 

Greorge  Hight  Challenged. 

John  Nichol  of  Finchley  Sworn. 

Timothy  Taylor  Challenged. 

Thomas  Fruin  Challenged. 

Richard  Abel  Challenged. 

Thomas  Morris  Sworn. 

Ambrose  Scudamore  Challenged. 

Ealph  Halsel  Challenged. 

George  Tirry  Challenged. 

Court.     You  have  Challenged  Thirty  Three  already. 

Hwrrison,  I  pray  the  Names  may  be  read  to  me,  to  see  if  it 
be  so. 

Cov/rt.  When  you  come  to  Thirty  Five  you  shall  have  the 
Names  Read. 

John  Galliard  Challenged. 

Thomas  Swallow  Challenged. 

Court.     Now  read  their  Names  to  him. 

WTiich  were  read  accordingly.    In  all  Thirty-five  Challenged. 

George  Pickering  was  next  called,  and  Sworn. 

Then  they  were  called  over  who  were  admitted,  viz. 

Sir  Thomas  Allen,  John  Lisle,  Thomas  Franklin,  Eicliarc 
Nichol,  Samuel  Greenhill,  Edward  Rolph,  Francis  Bell,  Samue 
Harris,  Thomas  Snow,  John  Nichol,  Thomas  Morris  and  Greorg 
Pickering;  and  Sworn. 

The  usual  Proclamation  was  then  made. 
If  any  Man  can  inform  my  Lords,  the  King's  Justices^  th 
King's  Serjeant,  or  the  King's  Attorney,  before  this  Inquesi;  1: 
taken,  let  them  come  forth,  and  they  shall  be  heard,  for  no* 
the  Prisoner  stands  at  the  Bar  upon  his  Deliverance.  -  Axxcl  si 
those  bound  by  Recognizance  to  appear,  let  them  come  £ort! 
and  give  their  Evidence,  or  else  to  Forfeit  their  ReoognizEtn.Ge. 
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Clerk,  Thomas  Harrison,  Hold  up  thy  Hand. 
Chrk.  Look  upon  the  Prisoner,  you  that  are  Sworn.  You 
shall  understand  that  the  Prisoner  at  the  Bar  stands  Indicted 
by  the  Name  of  Thomas  Harrison,  late  of  Westminster,  in  the 
County  of  Middlesex,  Gentleman,  for  that  he,  together  with 
John  Lisle,  <fec.  (here  the  Indictment  was  read)  upon  which 
Indictment  he  hath  been  Arraigned,  and  thereunto  hath 
pleaded  Not  Guilty,  and  for  his  Trial  hath  put  himself  upon 
God  and  the  Country,  which  Country  you  are.  Now  your 
Charge  is  to  enquire,  whether  he  be  Guilty  of  the  High-Treason 
in  Manner  and  Form  as  he  stands  Indicted,  or  Not  Guilty.  If 
you  find  that  he  is  Guilty,  you  shall  enquire  what  Goods  and 
Chattels  he  had  at  the  time  of  committing  the  said  Treason,  or 
or  at  any  Time  sithence.  If  you  find  that  he  is  Not  Guilty, 
you  shall  enquire  whether  he  did  fly  for  it;  and  if  you  find  that 
he  fled  for  it,  you  shall  enquire  of  his  Goods  and  Chattels,  as  if 
you  had  found  him  Guilty :  If  you  find  that  he  is  Not  Guilty, 
nor  that  he  did  fly,  you  shall  say  so,  and  no  more.  A^d  take 
heed  to  your  Evidence. 

Mr.  Kelyng  opened  the  case  and  then  Sir  Heneage  Finch, 
the  Solicitor-General,  addressed  the  Jury : 

May  it  please  your  Lordships,  We  bring  before  your  Lord- 
ships into  Judgment  this  Day  the  Murtherers  of  a  King.     A 
Man  would  think  the  Laws  of  God  and  Men  had  so  fully 
secured  these  Sacred  Persons,  that  the  Sons  of  Violence  should 
never  approach  to  hurt  them :    For    (my    Lord)    the   very 
Thought  of  such  an  Attempt  hath  ever   been  presented  by 
all  Laws,  in  all  Ages,  in  all  Nations  of  the  World,  as  a  most 
unpardonable  Treason.     My  Lord,  This  is  that  that  brought 
the  Two   Eunuchs  in    the   Persian   Court  to  their  just  De- 
struction ;  Voluervnt  imv/rgere^  says  the  Text,  and  yet  that  was 
enough  to  Attaint  them.     And  so  (my  Lords)  it  was  by  the 
Koman  Laws  too,  as  Tacitus  observes;    Qv'i    deliherantf  de- 
sciveruTd,     To  Doubt  or  Hesitate  in  a  Point  of  Allegiance,  is 
direct  Treason  and  Apostasie.     And  upon  this  Ground  it  is, 
that  the  Statute  upon  which  your  Lordships  are  now  to  proceed 
hath  these  express  Words ;  If  a  Man  doth  Compass  or  Imagine 
the  Death  of  the  King,  &c.    Kings,  who  are  God's  Vice-gerents 
upon  Earth,  have  thus  far  a  kind  of  llesemblance  of  the  Divine 
Majesty,  tlutt  their  Subjects  stand  accountable  to  them  for  the 
very  Thoughts  of  their  Hearts.     Not  that  any  Man  can  know 
the    Seart,   save  God  alone;  but  because  when  the  Wicked 
Heart  breaks  out  into  any  open  Expressions,  by  which  it  may 
be  judged,  'tis  the  Thoughts  of  the  Heart  which  makes  the 
Treason  j  the  Overt- Act  is  but  the  Evidence  of  it. 
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My  Lords,  This  Care  and  Caution  is  not  so  to  be  understood, 
as  if  it  were  the  Single  Interest  of  One  Hoyal  Person  only. 
The  Law  doth  wisely  judge  and  foresee,  that  upon  the  Life  of 
the  King  depends  the  Laws  and  Liberties,  the  Estates  and 
Properties,  the  Wealth  and  Peace,  the  Beligion,  and  in  Sum, 
the  Glory  of  the  Nation. 

My  Lords,  This  Judgment  of  the  Law  has  been  verified  by  a 
sad  Experience ;  for  when  that  Blessed  King  (whose  Blood  we 
are  now  making  Inquisition  for)  was  untimely  taken  away, 
Heligion  and  Justice  both  lay  buried  in  the  same  Grave  with 
him ;  and  there  they  had  slept  still,  if  the  Miraculous  Return  of 
our  Gracious  Sovereign  had  not  given  them  a  New  Resurrection. 

My  Lords,  My  Lord  Coke  in  his  Comment  upon  this  Statute 
has  one  Conceit,  which  is  somewhat  Strange;  I  am  sure  it  is 
very  New ;  he  seems  to  think  that  it  would  have  added  to  the 
Perfection  of  this  Law  if  there  had  been  a  Time  limited  for  the 
Party  to  be  accused.  But  certainly  the  Work  of  this  Day  has 
quite  confuted  that  Imagination.  For  here  is  a  Treason  that 
has  so  long  out-fac'd  the  Law,  and  the  Justice  of  this  Kingdom, 
that  if  there  had  been  any  Time  of  Limitation  in  the  Statute, 
there  would  have  been  no  Time  nor  Place  left  for  Punishment. 
And  if  this  Treason  had  but  once  grown  up  to  an  Impunity,  it 
might  perhaps  have  drawn  the  Guilt  of  that  Innocent  Blood, 
and  with  it  the  Vengeance  due  to  it,  upon  the  whole  Nation. 

The  Scope  of  this  Indictment  is  for  the  compassing  the  Death 
of  the  King,  the  rest  of  the  Indictment,  as  the  Usurping  Au- 
thority over  the  King*8  Person,  the  Assembling,  Sitting, 
Judging,  and  Killing  of  the  King,  are  but  so  many  several 
Overt-Acts  to  prove  the  Intention  of  the  Heart.  We  are  not 
bound  (under  Favour)  to  prove  every  one  of  these  against  every 
particular  Person  who  is  Indicted ;  for  he  that  is  in  at  one,  is 
Guilty  in  Law  of  all  the  rest,  as  much  as  if  he  had  struck  the 
Fatal  Stroke  itself:  Nay  (under  Favour)  if  we  can  prove  any 
other  Overt- Act  besides  what  is  laid  in  the  Indictment,  as  the 
encouraging  of  the  Soldiers  to  cry  out,  "  Justice,  Justice  " ;  oi 
Preaching  to  them  to  go  on  in  this  Work,  as  Godly  and 
Religious  ;  or  any  other  Act  of  all  that  Catalogue  of  Villaniea 
for  which  this  Story  will  be  for  ever  Infamous ;  this  may  h 
given  in  Evidence  to  prove  the  Compassing  and  Imagining  thi 
King*s  Death.  The  Conclusion  of  this  Indictment  alledges  thj 
Fact  done  to  be  to  the  great  Displeasure  of  Almighty  Grod,  an' 
to  the 'great  Disgrace  of  the  People  of  England.  A.  Trut 
so  clear  and  known,  that  it  can  neither  be  heightened,  by  an 
Aggravation,  or  lessened  by  any  Excuse. 

As  for  the  Fact  itself,  with  the  Manner  of  it,  I  shall  xxot  nee 
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to  open  it  at  large,  for  these  Things  were  not  done  in  a  Comer; 
eyery  true  English  Heaiii  still  keeps  within  itself  a  bleeding 
Register  of  this  Story ;  only  (my  Lords)  in  the  Way  to  our 
Evidence,  with  your  Lordship's  Favour,  this  1  think  may  be  fit 
to  be  said. 

First,  for  the  Year  1648,  (for  that  was  the  Fatal  Year  of  this 
King,  and  beyond  that  Year  we  shall  not  now  enquire,)  1  say 
whatsoever  in  the  Year  1648  could  have  been  done  by  a  Par- 
liament to  save  the  Life  of  a  King,  was  done  in  this  Case. 

They  opened  the  way  to  the  Treaty  in  spight  of  the  Army ; 
and  while  these  Sons  of  Zeruiah,  who  were  too  hard  for  them, 
were  engaged  in  Service  in  the  Remoter  Parts,  they  hastened 
the  Treaty  as  much  as  was  possible;   the  Debates  upon  his 
Majesty's  Concessions  were  Voted  a  good  Ground  for  Peace; 
notwithstanding  the  Remonstrances  of  the  Army  still  flew  about 
their  Ears,  and  notwithstanding  the  Oppositions  of  a  fearful  and 
iznbelieving  Party  of  the  House  of  Commons,  whom  the  Army 
had  frighted  into  an  Awful  and  a  Slavish  Dependance  upon 
them.    And  when  nothing  else  could  be  done  for  him,  they 
were  so  true  to  the  Obligations  they  lay   under,    that  they 
resolved  to  fall  with  him,  and  did  so.     For  the  Army,  who  saw 
the  Treaty  proceed  so  fast,  made  as  great  haste  to   break  it. 
They  seize  upon  the  Blessed  Person  of  our  Sacred  King  by 
Force,  and  bring  him  to  London;    and  here  they  force  the 
Parliament,  shut  out  some  Members,  imprison  others,  and  then 
called  this  wretched  little  Company  which  was  left  a  Parliament. 
By  this,  and  before  they  had  taken  upon  them  the  Boldness  to 
dissolve  the  House  of  Peel's,  they  pass  a  Law,  and  erect,  for- 
sooth I  an  High  Court  of  Justice,  as  they  call  it,  a  Shambles  of 
Justice,  appoint  Judges,  Advocates,  Officers,  and  Ministers,  sit 
upon  the  Life  of  the  King.    Now  they  Speak  out  and  Expound 
their  own  Declarations,  and  tell  us  what  that  was  which  before 
they  had  demanded  in  obscure  Terms,  when  they  called  for 
Jnatice  against  all  Delinquenta     Now  they  speak  plainly  what 
they  mean,  and  call  this  Blessed  King,  this  Glorious  Saint,  the 
Giund  Delinquent : 

— Hsec  Acies  victnm  factura  Nocentem  est. 

My  Lords,  When  they  had  thus  proceeded  to  appoint  their 
Judges,  Officers,  and  Court,  then  they  call  this  Person,  theii* 
only  Liege  Lord  and  Sovereign,  to  the  Bar,  and  by  a  Formal 
Pageantry  of  Justice,  proceed  to  Sit  upon  him,  Arraign,  Try, 
Sentence,  Condemn,  and  Kill,  (I  had  almost  said  Crucifle,)  him, 
trhom  they  could  not  but  know  to  be  their  King ;  and  all  this 
gainst   the  clearest  Lights   the  sharpest   Checks,   and  most 
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thorough  Convictions  of  Conscience,  that  ever  men  resisted. 
And  yet  in  this  Moment  of  Time,  such  was  the  Majesty  and 
Innocence  of  our  Gracious  Sovereign,  that  the  People  followed 
him  with  Tears  in  their  Eyes,  and  Acclamations  in  their 
Mouths,  God  Save  the  King;  even  then,  when  the  Soldiers 
were  ready  to  Fire  upon  them  who  did  either  look  sadly,  or 
speak  affectionately.  And  yet  it  will  appear  upon  our  Evidence 
too,  that  so  few  of  the  very  Common  Soldiers  could  be  brought 
to  approve  these  Proceedings,  or  to  cry  out  Justice,  that  their 
Officers  were  fain  by  Money,  or  Blows,  or  both,  to  bring  a  great 
many  to  it. 

My  Lords,  The  Actors  in  this  Tragedy  were  many,  very 
many,  so  many,  that  sure  their  Name  is  Legion,  or  rather  many 
Legions.  And  certainly  (uiy  Lords)  when  we  shall  consider  the 
Thing  that  they  have  done,  we  cannot  but  look  upon  it  as  at 
Villauy  which  had  in  it  all  the  Ingredients  to  make  it  detes- 
table, that  it  was  possible  for  the  Counsel  of  Men,  or  Devils 
either,  to  put  together.  But  yet,  if  any  Thing  can  be  of  a 
deeper  Dye  than  the  Guilt  of  that  Sacred  Blood,  wherewith 
they  stand  Polluted,  methinks  their  Impudence  should  make 
them  more  odious  than  their  Treason.  It  was  the  Destruction 
of  God's  Anointed,  in  the  Name  of  the  Lord.  It  was  the 
Murther  of  a  most  Blessed  and  Beloved  Prince,  in  the  Name  of 
his  People.  Him  whom  they  had  taken  the  transcendent 
Boldness  to  imprison,  as  the  Author  of  the  War,  they  put 
to  death,  because  he  would  have  been  the  Author  of  our  Peace  j 
and  that  with  so  much  Scorn  and  Indignity,  that  some  of  theifi 
were  not  asham'd  to  spit  in  the  Face  of  our  Lord  and  Sovereign, 
And  when  they  had  thus  quenched  the  Light  of  Israel,  Dark 
ness  and  Confusion  did  overspread  the  Face  of  the  Land  ;  manj 
Poor  Subjects  at  Home,  and  some  Protestants  in  Foreigi 
Nations,  at  the  very  News  of  it  fell  down  Dead ;  as  if  t\n 
Excellent  King  had  been  in  a  Natural  as  well  as  a  Religiou 
Sense,  the  Breath  of  our  Nostrils,  the  Anointed  of  the  Lorv) 
who  was  taken  in  their  Pits.  The  Judges,  Officers,  and  othe 
immediate  Actors  in  this  pretended  Court,  were  in  Numbe 
about  Fourscore,  of  these  some  Four  or  Five  and  Twenty  ai 
Dead,  and  gone  to  their  own  Place.  The  God  of  Recompene^ 
hath  taken  the  Matter  so  far  into  his  own  Hands;  and  ^vV 
knows  but  that  it  might  be  one  dreadful  Part  of  his  Vengean^ 
that  they  died  in  Peace  ?  Some  Six  or  Seven  of  them,  Mrho  aj 
thought  to  have  sinned  with  less  Malice,  have  their  Ijiv 
spared  indeed,  but  are  like  to  be  brought  to  a  severe  Repentan 
by  future  Penalties.  Some  Eighteen  or  Nineteen  have  ft 
from  Justice,  and  wander  to  and  fro  about  the  World  with  ^ 
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Mark  of  Cain  upon  them,  and  perpetual  Trembling,  lest  every 

Eye  that  sees  them,  and  every  Hand  that  meets  them,  should 

M  upon  them.     Twenty  Nine  Persons  do  now  expect  your 

Justice.    Amongst  them  the  first  that  is  brought  is  the  Prisoner 

at  the  Bar,  and  he  deserves  to  be  the  First ;  for  if  any  Person 

now  left  alive  ought  to  be  styPd  the  Conductor,  Leader,  and 

Captain  of  all  this  Work,  that's   the   Man.     He   (my  Lord) 

brought  the  King  up  a  Prisoner  from  Windsor,  but  how,  and  in 

what  Manner,   with   how  little   Duty,    nay,  with  how  little 

Civility,  to  a  Common  Person,  you  will  hear  in  Time.     He  Sat 

upon  him,  Sentenced  him,  he  Sign'd  the  Warrant  first  to  call 

that  Court  together,  then  the  Bloody  WaiTant  to  cut  off  his 

Sacred  Head.    Against  him,  as  against  all  the  rest,  our  Evidence 

will  be  of  Two  Sorts ;  Witnesses  Viva  voce,  that  shall  first  prove 

to  your  Lordships  that  every  Person  now  in  Question  did  sit  in 

that  Court,  when  their  King  stood  as  a  Prisoner  at  the  Bar. 

We  shall  prove  that  the  Precept  by  which  this  pretended  Court 

was  summoned,  was  not  obeyed  and  executed,  till  it  had  had  the 

Hands  and  Seals  of  most  of  the  pretended  Judges ;  among  the 

rest  the  Hand  of  the  Prisoner  at  the  Bar  will  be  found  there. 

We  shall  prove  his  Hand  to  the  Bloody  Warrant  for  severing 

the  Sacred  Head  of  our  Blessed  Sovereign  from  the  Body,  and 

then  some  Circumstances  of  his  Malice,  and  of  his  Demeanour. 

And  after  we  have  done  with  our  Witnesses  Viva  voce,  if  we 

have  Occasion  to  use  Records  of  Parliament,   we  shall  shew 

them  too ;    for  we  have  the  Originals,  or  Authentick  Copies. 

Bat  now  we  shall  proceed  to  our  Evidence." 

Sir  Edward  Turner  followed  on  the  same  side.  My  Lords,  he 
said,  The  Service  of  this  Day  doth  call  to  my  Memory  the  Story 
of  good  K-ing  Amaziah.  We  read  in  Holy  Writ,  that  his  Father, 
King  Joash,  was  murthered,  and  murthered  by  his  own  Sub- 
jects ;  but  we  read  further,  that  when  Amaziah  had  regain'd 
the  Crown,  was  settled  in  the  Government,  he  slew  those  that 
slew  his  Father.  He  did  go  down  into  Edom,  the  Valley  of 
Salt,  and  there  he  did  slay  Ten  Thousand.  The  Work  of  this 
Day  doth  very  much  resemble  that  Action.  Our  Good  and 
Grracious  King,  his  Father  of  Blessed  Memory,  and  our  Father, 
his  Natural,  and  our  Politick  Father,  to  whom  our  Natural 
Allegiance  was  due,  was  murthered,  and  by  his  own  Subjects. 
But,  my  Liords,  this  was  not  a  National  Crime ;  and  our  Good 
ind  Gracious  Sovereign  hath  done  us  that  Honour  and  Right  to 
dndicate  us  in  Foreign  Nations ;  and  now  he  is  come  Home  in 
Power  and  Glory,  he  does  continue  in  the  same  Mind  :  That's 
he  Reason  we  are  not  now  slain  by  Thousands,  but  that  those 
lliscreants  are  gathered  up  here  and  there  that  did  commit  the 
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Offence,  and  would  have  involved  the  Nation  in  a  common 
Infamy. 

Gentlemen  of  the  Jury,  Your  Time  to  enquire  of  this  Matter 
is  precious,  more  precious  than  my  Words,  else  I  would  repeat 
to  you  the  History  of  that  Tragedy,  at  least  that  Summary  that 
was  entred  in  the  Black  Book,  or  the  Journals  of  that  they 
then  called  a  Parliament.     It  shall  suffice  to  tell  you,  and  that 
most  truly,  that  it  was  but  an  handful  of  Men  in  respect  of  the 
whole  Nation,  that  did  contrive  and  design  this  damnable  and 
traiterous  Plot,  to  subvert  the  Laws,  and  chauge  the  Govern- 
ment of  this  well-govem'd  Nation.     In  Prosecution  of  which 
they  did  cast  abroad,  and  spread  forth,  Jesuitical   Maxims, 
Damnable  and  Diabolical  Principles,  to  intoxicate  the  People ; 
and  when  their  Heads  were  troubled,  they  were  easily  led  into 
Arms,  where  after  some  time  they  grew  drunk  with  Successes ; 
and  when  they  had  drunk  too  much  of  the  Loyal  Blood  of  the 
People,  then  they  thirsted  for  the  Royal  Blood  also.     I  do 
confess  we  read  in  Stories  that  Kings  have  before  this  Time 
been  murthered;  some  in  our  Nation,  as  King  Hichard  the 
Second,  and  Edward  the  Third ;  and  in  other  Nations.    But  the 
Actors  of  those  Murthers  were  modest  to  these.     They  did  it  in 
Private,  these  in  the  Face  of  the  Sun,  and  the  People ;  but  it 
was  those  People,  Gentlemen,  they  had  corrupted  with  Shares 
in  their  Robberies  and  Villanies.     They  pretended  it  was  in  a 
Way  of  Justice ;  but  you  must  know  no  Justice  can  be  executed 
upon  the  Person  of  the  King.    Touch  not  mine  Anointed,  saith 
God  himself. 

My  Lords,  I  do  read  in  the  Roman  Story,  that  both  amongsl 
them,  and  other  Nations,  there  was  no  Law  against  Parricide 
It  was  not  thought  that  any  Man  was  so  Unnatural  and  Devil 
ish  to  destroy  his  Father.  But  we  do  find  among  the  Romani 
such  a  Fact  was  committed,  and  then  they  were  at  a  Los 
to  pumsh  it.  The  Way  was  this  that  was  found  out ;  th 
Offender  they  sewed  into  a  Mail  of  Leather,  so  close  that  n 
Water  could  get  in  ;  when  they  had  done,  they  threw  him  int 
the  Sea ;  by  this  denoting,  the  Offender  was  not  worthy  to  trea 
upon  the  Ground,  nor  to  breathe  in  the  Air,  nor  to  have  ti 
Benefit  of  any  of  the  Four  Elements,  nor  the  Use  of  any  < 
God*s  Creatures,  and  so  be  starved. 

Gentlemen,  Parricide  and  Regicide  differ  not  in  Nature,  hi 
in  Degree.  JPariicide  is  the  killing  of  the  Father  of  one,  ox 
few.  Persons ;  Regicide  the  killing  the  Father  of  a  Counti 
What  Punishment  then  is  suitable  to  this  Offence  ?  Gentleme 
The  Prisoner  at  the  Bar  is  accused  of  this  Offence,  and.  now 
be  Tiied  by  you:  But  before  we  enter  upon  the  Evidence, 
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must,  with  the  leave  of  the  court,  inform  you,  that  though  the 
mdictment  contains  many  circumstances  and  gradations  in  the 
treason,  yet  the  imagining  and  compassing  the  death  of  our 
late  Sovereign,  is  the  treason  to  which  we  shall  apply  our 
evidence ;  this  being,  both  by  the  common-law,  and  by  the 
statute  of  the  25th  of  Edward  the  3d,  the  principal  treason 
to  be  enquired  of.  And  the  other  circumstances  in  the  indict- 
ment are  but  so  many  matters  to  prove  the  overt-act,  the 
consultations,  the  assuming  power  to  try  and  condemn  the 
King,  the  assault  upon  him,  and  the  fatal  blow  that  was  given 
him,  are  but  so  many  demonstrations,  and  open  acts,  proving 
the  first  treasonable  design  of  the  heart. 

It  wiJl  be  enough  for  you,  if  we  prove  the  treason  itself, 
which  is  the  compassing  and  imagining  the  death  of  the 
King,  though  we  fail  in  some  of  the  circumstances  laid  in  the 
indictment.  I  do  not  speak  this  as  if  we  should  fail  in  any ; 
hut  it  is  not  necessary  to  prove  them  all ;  if  we  prove  any,  you 
are  to  find  the  Prisoner  guilty.  I  am  not  willing  to  hold  your 
Lordships  too  long  in  the  porch,  but  desire  to  descend  into  the 
body  of  the  business ;  and  so  we  shall  call  our  witnesses,  and 
doubt  not  but  to  prove,  that  this  man  at  the  bar  was  the  first, 
and  not  the  least,  of  these  offenders. 

Harrison.  When  I  was  before  your  Lordships  yester- 
day, I  offered  something  very  material,  in  reference  to  the 
jurisdiction  of  the  court;  but  you  told  me  according  to  the 
rule,  I  must  plead  Guilty^  or  Not  Guilty ;  and  what  I  had  to 
offer  should .  be  heard  in  its  proper  place.  I  now  desire  to 
know,  whether  it  be  proper  now  to  deliver  myself,  before  you 
proceed  to  the  calling  of  witnesses,  for  I  would  go  the  best 
^ay,  and  not  willingly  displease  you. 

Lord  Chief  Baron.    What  was  promised  you  yesterday  God 
orbid  but  you  should  have  it.     But  I  think  it  will  be  best  for 
^ou  to  hear  the  evidence,  and  then  what  you  have  to  say  you 
hall  be  fully  heard. 
Harrison,    I  am  content. 
The  witnesses  were  then  called,  and  sworn. 
Masterson,   Clark  and   Kirk   proved   that   Harrison  was 
resent  and  one  of  the  High  Coui-t  of  Justice  when  sentence 
as  given  on  the  27th  January,  and  that  he  then  stood  up  as 
senting  to  it. 

Nutley  proved  the  same  and  also  gave  the  following  account 
'  an  interview  he  had  with  Harrison. 

The  first  day  the  High  Court  sat  in  publick  was   (as   I 
member)  the  20th  of  January,  1648*;  some  few  days  afore 

1  See  Vol.  I.,  p.  537. 
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that,   there   was    a  committee   that    sat  in  the  Exchequer* 
Chamber,  and  of  that  committee  the  prisoner  at  the  bar  -was 
one  of  the  member^.     I  do  remember  well   it  was  in  the 
evening,  they  were  lighting  of  candles,  they  were  somewhat 
private.    This  gentleman  (Harrison)  was  there,  I  saw  him ;  for 
through  the  kindness  of  Mr  Phelps,  who  was  then  clerk  to 
that  committee,  I  was  admitted,  pretending  first  to  speak  with 
the  said  Mr  Phelps,  and  that  I  had  some  business  with  him, 
and  so  (as  I  said  before)  I  was  admitted  into  the  committee- 
chamber  :  being  there,  I  did  observe  some  passages  fall  from 
the  prisoner  at  the   bar;   the   words  were  to  this  purpose: 
He   was  making  a  narrative  of  some  discourses  that  passed 
between  his  late  Majesty   and   himself  in  coming    between 
Windsor  and  London,  or  Hurst   Castle,   I  know  not   well 
whether.     My  Lords,  that  passage  that  I  observed  to  fall  from 
him  in  that  discourse  was  this :  he  said,  that  the  King,  as 
he  sat  in  the  coach  with  him,  was  importunate  to  know  what 
they  intended  to  do  with  him. 

Harrison.     In  the  coach  was  it  1 

Nutley.  Yea,  Sir,  it  was  in  the  coach.  He  told  the  rest 
of  the  company  that  the  King  asked,  "what  do  they  intend 
to  do  with  mel  whether  to  murder  me,  or  no?"  I  said  to 
him,  "there  was  no  such  intention  as  to  kill  him,  we  had 
no  such  thoughts,  but  the  Lord  hath  reserved  you  for  a 
publick  example  of  justice."  There  is  one  word  more,  my 
Lords,  and  that  is  this,  which  I  heard  from  this  prisoner  at 
the  bar.  The  reason  and  end  of  their  meeting  together  at 
that  committee  was  concerning  the  charge.  So  much  I  ob- 
served. It  was  concerning  the  contracting  of  the  impeachmenti 
I  observed  that  some  found  fault  with  the  length  of  it,  aj 
it  was  drawn.  They  were  offering  some  reasons  to  contracj 
it,  and  I  heard  the  prisoner  at  the  bar  vent  this  expression 
Gentlemen,  it  will  be  good  for  us  to  blacken  him  what  we  can 
pray  let  us  blacken  him,  or  words  to  that  purpose.  I  am  sui^ 
blacken  was  his  word. 

Mr  Windham.  You  speak  of  an  impeachment^  agains 
whom  was  that  impeachment  ] 

Nutley.     It  was  against  his  late  Majesty  the  King. 

Mr  Windham.  And  it  was  to  draw  up  that  impeacliinei 
so  as  to  blacken  him.     Was  it  so  % 

Nutley.     Yes,  Sir. 

Coytmore  proved  that  Harrison  was  present  in  tlie  TTii 
Court  of  Justice  on  the  27th  January.  Lord  NefwburgK  pro^ 
that  Harrison  commanded  the  escort  that  brought  the  1K.3 
from  Hurst  Castle  to  London. 
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It  was  then  proposed  to  prove  that  Hamson  signed  the 

warrant  for  Charles'  execution.     Mr  Jessop  was   called  and 

proved  that  under  an  order  of  the  House  of  Commons  he 

received  the  warrant  from  Mr  Scobell  the  clerk  of  the  House 

and  produced  it.     The  Solicitor   General   then   proposed  to 

read  it,  but   the   Court   held   that  he   must   first   prove  the 

prisoner's  handwriting:   this  was  done  by  calling  Mr  Kirkj 

who  on  being  asked  if  he  had  seen  the  handwiitiug  of  the 

prisoner  at  any  time?    replied,    I  have   very  often   seen   it, 

and  am  well  acquainted  with  it,  and  so  far  as  it  is  possible 

a  man  can  testify  touching  the  hand  of  another  person,  I  do 

verily  believe  this  to  be  his  hand.     Asked  how  he  came  to  be 

acquainted  with  his  hand]  replied,  As  he  was  a  member  of 

the  House   of  Commons,  and  his   employment  had   relation 

thereto,  he  had  seen  him  set  his  hand  several  times. 

A  witness  named  Farrington  being  called  and  asked,  *Do  you 
believe  that  this  is  the  hand-writing  of  the  prisoner  at  the 
Barl'  [the  warrant  for  summoning  the  court  was  put  in  his 
hand]  replied,  I  did  not  see  liim  write  it,  My  Lords,  but  I  believe 
it  to  be  his,  for  I  have  often  seen  his  hand-writing.  It  is 
Ills  hand  so  far  as  possibly  a  man  can  know  any  person's 
hand  that  did  not  see  him  write. 

Harrison  asked  to  see  the  warrant.  On  its  being  shewn 
him,  said  "  I  believe  it  is  my  own  hand." 

The  warrant  for  execution  of  the  sentence  was  also  shewn 
Harrison*  He  said  "  I  do  think  this  is  my  hand  too."  The 
counsel  for  the  crown  then  proposed  to  have  both  read. 

Uarrisoru  My  Lords,  do  these  learned  gentlemen  offer 
these  as  being  any  records  ? 

Counsel,     No,  but  as  your  own  hand-writing. 
Harrison,     If  you  do  not  read  it  as  a  record,  I  hope  your 
Lordships  will  not  admit  of  any  thing  of  that  kind  against  me. 
Counsel,     He  knows  that  a   letter   under   his  hand   and 
seal  may  be  read  in  court.     We  do  not  offer  it  as  a  record, 
but  prove  it  by  witnesses  that  it  is  your  hand-writing. 

Court,  You  have  confessed  these  to  be  your  hand, 
whether  they  are  records,  or  no ;  whether  papers,  or  letters, 
they  may  be  read  against  you.  You  signed  the  warrant  for 
»nvening  together  those  which  you  called  the  High-Court  of 
Fustice,  and  you  signed  the  other  warrant  for  putting  the 
S^ing  to  death.  You  do  confess  these  two  things.  We  do 
lot  see  what  further  use  need  be  made  of  them.  You 
•bserve  how  the  indictment  was  for  the  imagining,  com- 
assing,  and  contriving  the  King's  death.  To  prove  that, 
here  must  be  some  overt-act ;  and  a  letter  under  the  party's 

9—2 


1660. 

Regicides* 
cote. 

Harrison's 
trial. 

Proqfof 
siff  nature  to 
warrant 


Profit  of 

hand' 

wrUing, 


Farrington. 


Admissd- 
hility  of 
icarraiUs. 


132 


State  Ti^h. 


1660. 

Regicide^ 
cctse. 

HarrUofCs 
trial. 


Windham*8 
aumming 
up  evidence 
for  the 
Crovm. 


hand  is  a  sufficient  overt-act  to  prove  such  imagination ;  to  that 
end  these  are  used. 

Harrison.  I  do  not  come  to  be  denying  any  thing  that 
in  my  own  judgment  and  conscience  I  have  done  or  committed, 
but  rather  to  be  bringing  it  forth  to  the  light. 

Court.  Sir,  you  must  understand  this  by  the  way,  this 
you  must  take  along  with  you,  that  these  are  read,  not  as  any 
thing  of  authority  in,  themselves,  or  as  used  to  any  other 
purpose,  but  as  evidence  of  the  fact  against  you  :  take  that 
along  with  you. 

The  Warrants  were  then  read\ 

This  concluded  the  evidence  for  the  crown  which  Mr 
Windham  thus  summed  up. 

Gentlemen  of  the  Jury,  We  have  done  our  evidence ;  and 
you  must  know,  Gentlemen,  that  the  principal  point  of  the 
indictment  is  for  compassing,  imagining,  and  contriving  the 
death  of  his  late  Majesty  of  glorious  memory.     There  lies  the 
treason ;  so  says  the  statute  of  the  25th  Edward  III.     It  hath 
nothing  of  killing  the  King  there,  but  of  imagining  and  com- 
passing the  death  of  the  King.     The  going  about  it,  that's  the 
treason,  as  hath  been  learnedly  opened  to  you  ;  the  rest  are 
but    overt-acts :    if  there  be   such   an   imagination    or    com- 
passing the  death  of  the  King  once  declared,  though  no  fruit 
at  all  follow,  it  is  treason.     Here  certainly  you  have  a  very 
full  evidence  given.     We  shew  you  a  consultation,  this  is  one 
overt-act,  which  would  do  the  work  if  there  were  nothing  else. 
I  must  tell  you  if  they  had  advised,  and  gone  no  further,  tliat 
had  been  treason  in  the  letter  of  the  law.     They  convened 
and  met  together,  and  suppose  then  they  had  absolved  and 
acquitted  the  King,  do  you  think  they  had  absolved    them^ 
selves  from  treason  ?    With  reverence  be  it  spoken,  if  they  had 
acquitted  him,  they  had  been  guilty  of  treason.     Assuming  i 
power,  to   put  the  king   to   death  is  an  overt-act  declaring 
such  an  imagination.     You  see  this  prisoner  was  no  ordiiiari 
actor  in  it ;  his  hand  is  in  at  all  the  games.     Taking  of  LinJ 
imprisoning   of  him,   bringing   him   to  London,    and    settinj 
guards  on  him.     You  see   also   his   malice,    "let  us   "blacky 
him  ;"  for  they  knew  his  innocency  would  shine  forth,  unless  j 
was  blackened  by  their  imputations.     He  sat  many  titries    i 
you  hear,  and  sentenced  him,  and  assented  to  that  sen-tence  I 
standing  up,  and  likewise   by  concluding  the   catastrophe   I 
that  sad  beginning  of  sufferings,    making  a  warran-fc   for   1 
execution ;   and   accordingly   you   know  what  did  follow : 


*  See  ante,  vol  i.  pp.  522,  679  for  these  warrants  in  fioll. 
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think  a  clearer  evidence  of  a  fact  can  never  be  given  than 
there  is  for  these  things. 

[Here  the  spectators  hummed.] 

Lord  Chief  Baron.  Gentlemen,  this  humming  is  not  at 
all  becoming  the  gravity  of  this  court.  Let  there  be  free 
speaking  by  the  prisoner  and  counsel.  It  is  more  fitting  for 
a  stage-play  than  for  a  court  of  justice. 

Harrison  made  the  following  speech  in  his  defence. 

My  Lords,  the  matter  that  hath  been  offered  to  yoii,  as  it 

was  touched,  was  not  a  thing  done  in  a  corner.     I  believe  the 

sound  of  it  hath  been  in  most  nations.     I  believe  the  hearts 

of  some  have  felt  the  terrors  of  that  presence  of  God  that  was 

with  his  servants  in  those  days,  (however  it  seemeth  good  to 

him  to  suffer  this  turn  to  come  on  us,)  and  are  witnesses  that 

the  things  were  not  done  in  a  comer.     I  have  desired,  as  in 

the  sight  of  him  that  searcheth   all  hearts,  whilst  this  hath 

been  done,  to  wait,  and  receive  from  him  convictions  upon  my 

own  conscience,  though  I  have  sought  it  with  tears  many  a  time, 

and  prayers  over  and  over,  to  that  God  to  whom  you  and  all 

nations  are  less  than  a  drop  of  water  of  the  bucket ;  and  to 

this  moment  I  have  received  rather  assurance  of  it,  and  that 

the  things  that  have  been  done,  as  astonishing  on  one  hand,  I 

do  believe  e'er  it  be  long  it  will  be  made  known  from  heaven, 

there  was  more  from  God  in  it  than  men  are  aware  of.     I  do 

profess  that  I  would  not  offer  of  myself  the  least  injury  to  the 

poorest  man  or  woman  that  goes  upon  the  earth.     That  I  have 

humbly  to  offer  to  your  Lordships  is  this ;  you  know  what  a 

contest  liath  been  in  these  nations  for  many  years.     Divers 

of  those  that  sit  upon  the  bench  were  formerly  as  active — 

Court.  Pray  Mr  Harrison  do  not  thus  reflect  on  the  court. 
This  is  not  the  business. 

Harrison.  I  followed  n,ot  my  own  judgment ;  I  did  what 
I  did  as  out  of  conscience  to  the  Lord;  for  when  I  found 
those  that  were  as  the  apple  of  mine  eye  to  turn  aside,  I  did 
loath  them,  and  suffered  imprisonment  many  years.  Rather 
(ian  to  turn  as  many  did,  that  did  put  their  hands  to  this 
plough,  I  chose  rather  to  be  separated  from  wife  and  family 
than  to  have  compliance  with  them,  though  it  was  said,  sit  at  my 
•ight-hand,  and  such  kind  of  expressions.  Thus  I  have  given  a 
ittle  poor  testimony  that  I  have  not  been  doing  things  in  a 
omer,  or  from  myself.  May  be  I  might  be  a  little  mistaken, 
mt  I  did  it  all  according  to  the  best  of  my  understanding, 
lesiring  to  make  the  revealed  will  of  God  in  his  holy  scrip- 
ures  as  a  guide  to  me.  I  humbly  conceive  that  what  was 
lone,  was  done  in  the  name  of  the  Parliament  of   England, 
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that  what  was  done  was  done  by  their  power  and  authority ; 
and  I  do  humbly  conceive  it  is  my  duty  to  offer  unto  you  in 
the  beginning  that  this  court,  or  any  court  below  the  High- 
Court  of  Parliament,  hath  no  jurisdiction  over  their  actions. 
Here  are  many  learned  in  the  law,  and  to  shorten  the  work, 
I  desire  I  may  have  the  help  of  counsel  learned  in  the  law, 
that  may  in  this  matter  give  me  a  little  assistance,  to  offer 
those  grounds  that  the   law  of  the  land   doth   offer.     I  say 
what  was  done  was  done  by  the  authority  of  a  Parliament, 
which  was  then  the  supreme  authority,  and  that  those  that 
have  acted  under  them  are  not  to  be  questioned  by  any  power 
less  than  them.     For  that  I  conceive  there  is  much  out  of 
the  laws  to  be  shewed  to  you,   and  many  precedents  also  in 
the  case,  much  is  to  be  offered  to  you  on  that.     According  to 
the  laws  of  the  nation  that  was  a  due  Parliament.     Those 
commissions  were  issued  forth,  and  what  was  done  was  done 
by  their  power ;  and  whereas  it  hath  been  said  we  did  assume 
and  usurp  an  authority,  I  say  this  was  done  rather  in  the 
fear  of  the  Lord. 

Court,     Away  with  him.     Know  where  you  are,  Sir ;  you 
are   in   an  assembly  of  Christians;    will   you  make  God  the 
author  of  your  treasons   and   murders  ?     Take   heed   where 
you  ai'e.     Christians  must  not  hear  this.     We  will  allow  you 
to  say  for  your  own  defence  what  you  can  ;  and  we  have  with 
a  great  deal  of  patience  suffered  you  to  sally  out,  wherein  you 
have  not  gone  about  so  much  for  extenuation  of  your  crimes, 
as  to  justify  them,  to  fall  upon  others,  and  to  blaspheme  Qod, 
and  commit  a   new  treason :   for  your  having  counsel,   tliis 
is  the  reason  for  allowing  of  counsel,   when  a  man   would 
plead  any  thing,  because  he  would  plead  it  informally,  counsel 
is   allowed.      But  you   must   firet   say  in    what  the   matter 
shall  be,  and  then  you  shall  have  the  court's  answer. 

Lord  Finch,  Though  my  Lords  here  have  been  pleased,  to 
give  you  a  great  latitude,  this  must  not  be  suffered,  that  yaxii 
should  run  into  these  damnable  excursions,  to  make  God  -the 
author  of  this  damnable  treason  committed. 

Harrison.  I  hisive  two  things  to  offer  to  you,  to  saj 
for  my  defence  in  matter  of  law.  One  is,  that  >wlia.^ 
was  done  was  done  by  a  Parliament  of  England,  by-  th^ 
Commons  of  England  assembled  in  Parliament;  and  -fcliaj 
being  so,  whatever  was  done  by  their  command  or  "tlieil 
authority,  is  not  questionable  by  your  Lordships,  as  t>oin< 
a  power  inferior  to  that  of  an  High-Court  of  Parliament 
that's  one.  A  second  is  this,  that  what  therefor©  ji^^^^ 
did  in  obedience  to  that  power  and  authority,  they  at©    xid 
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to  be  questioned  for  it ;  otherwise  we  are  in  a  most  misera- 
ble condition,  bound  to  obey  them  that  are  in  authority, 
and  yet  to  be  punished  if  obeyed.  We  are  not  to  judge 
what  is  lawful,  or  what  is  unlawful.  My  Lords,  upon  these 
two  points  I  do  desire  that  those  that  are  learned  in 
the  law  may  speak  on  my  behalf.  It  concerns  all  my 
country-men.  There  are  cases  alike  to  this,  you  know,  in 
King  Richard  the  Second's  time,  wherein  some  question  had 
been  of  what  had  been  done  by  a  Parliament;  and  what 
followed  upon  it  I  need  not  urge  it.  I  hope  it  will  seem 
good  to  you  that  Counsel  may  be  assigned,  for  it  concerns  all 
my  country- men. 

Counsel.    You  are  mistaken  if  you  appeal  to  your  country- 
men ;  they  will  cry  out,  and  shame  you. 

Harrison,     May  be  so,  my  Lords,  some  will,  but  I  am  sure 
others  will  not. 

Mr  Solicitor  General.    These  two  points,  my  Lords,  are  but 

one,  and  they  are  a  new  treason   at   the  bar,  for  which  he 

deserves  to  die,  if  there  were  no  other  indictment.     It  is  the 

nialice  of  his  heart   to   the   dignity  and  crown  of  England. 

1  say  this  is  not  matter  for  which  counsel  can  be  assigned. 

Counsel  cannot  put  into    form   that    which  is  not  matter 

pleadable  itself.     It  is  so  far  from  being  true,  that  this  was 

the  act  of  the  supreme  Parliament  of  the  people  of  England, 

that  there  was  nothing  received  with  more  heart-bleeding  than 

this  bloody  business.     But  that  the  world  may  not  be  abused 

by  the  insinuations  of  a  man,  who  acts  as  if  he  had  a  spirit, 

and  is   in  truth  possessed,  I  will  say,  that  the  Lords  and 

Commons  are  not  a  Parliament;  that  the  King  and  Lords 

cannot  do  any  thing  without  the   Commons;  nor  the  King 

&nd  Commons  without  the  Lords ;  nor  the  Lords  and  Commons 

without  the  King,  especially  against  the  King.     If  they  do, 

they  must  answer  it  with  their  heads ;  for  tlie  King  is  not 

accountable  to  any  coercive  power.     And  for  the  prisoner  to 

justify  his  act,  as  if  it  were  the   act  of  the   Commons  of 

England,  he  is  very  much  to  be  reproved :   shall  he  pretend 

that  one  house,  nay,  the  eighth  part  of  a  house,    (for  so  it 

^a.s,)  can  condemn  a  King,  when  both  houses  cannot  condemn 

Jne  man  in  spite  of  the  King  1     I  desire,  my  Lords,  it  may 

pass  with  a  due  reproach,  and  a  sentence  upon  it. 

Lord  Chief  Baron.  It  is  true,  your  questions  are  but  one 
)oint.  ITou  pretend  the  Parliament's  authority,  and  when 
'ou  come  to  speak  of  it,  you  say  the  Commons  of  England, 
["hey  were  but  one  house  of  Parliament.  The  Parliament, 
rhat  is  that  1    It  is  the  King,  the  Lords,  and  the  Commons. 
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I  would  iam  know  of  you  wHere  ever  you  read,  by  the  light 
you  say  you  have  in  your  conscience,  that  the  Commons  of 
England  were  a  Parliament  of  England,  that  the  Commons  in 
Parliament  used  a  legislative  power  alone.     Do  you  call  that 
a  Parliament  that  sat  when  the  House  was  purged,  as  they 
call  it,  and  was  so  much  under  the  awe  of  the   army,  who 
were  then  but  forty,  or  forty-five  at  most  1     Then  you  say  it 
was  done  by  authority  of  them.     You  must  know  where  there 
is   such   an   authority,    (which    indeed   is   no    authority,)  he 
that  confirms  such  an  authority,  he  commits  a  double  offence; 
therefore  consider   what  your  plea   is.      If  your   plea  were 
doubtful,  we  should,  and  ought,  and  would,  our  selves  be  of 
counsel  for  you.     That  which  you  speak  concerning  conviction 
of  your  own  conscience,  remember  that  it  is  said  in  scripture, 
that  they  shall  think  they  did  God  good  service  when  they 
slay  you,  as  it  is  in  St  John.     He  hath  a  great  deal  of  charity 
that  thinks  that  what  you  did  was  out  of  a  conscientious 
principle;  it  was  against  the  light  of  noon-day  and  common 
practice.     You  make  yourself  a  solicitor  in  the  business.    Let 
us  blacken  him  as  much  as  we  can.     I  have  not  touched  at  all 
upon  the  evidence,  I  will  not  urge  it  now.     I  say  you  justify 
it  upon  convictions  of   conscience,  and  pretend   it  upon  au- 
thority ;  a  thing  never  known  or  seen  under  the  sun,  that  the 
Commons,  nay  a  few  Commons  alone,  should  take  upon  them, 
and  call  themselves  the  Parliament  of  England.    We  have  been 
cheated  enough  by  names  and  words;  there  is  no  colour  for 
what  you  say.     I  do  think  and  hope  my  Brethren  will  speak  to 
this  case,  that  none  of  us  do  own  that  Convention,  whatsoever 
it  be,  to  be  the  Parliament  of  England.     There  was  another 
aggravation ;    at   this    time    that    this    pretended    authority 
usurped  that  power,  the  Lords  were  then  sitting.     You  had 
not  taken  this  usurped  power  to  dissolve  those  Lords.     No; 
you  did  this  act  in  despite  of  the  Lords ;  you  had  sent  up  an 
Ordinance  to  the  Lords,  and  they  rejected  it,  and  thereupon 
these  members  took  it  upon  themselves :  amongst  those  there 
were  some  negatives,  and  those  members  were  under  the  aw€ 
and  power  of  your  forces  at  that  time.     What  you  plead,  th< 
Court  are  of  opinion  tends  to  the  subversion  of  the  laws  ;  foi 
you  to  usurp  power  over  the  people  without  their  consents,  t4 
call  this  the  people,   we    never  knew   the  like  before;     th" 
Parliament  of  England  was  the  King,  Lords  and  Comraons 
For  you  to  speak  of  this  power,  and  justify  this  power,  is  a; 
aggravation,   adding  one    sin   and  treason  to  another.      W 
shall  tell  you,  that  neither  both  Houses  of  Parliament,  if  the 
had  been  there,  not  any  single  person,  community,  not    th 
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people,  either  collectively,  or  representatively,  had  any  colour 
to  have  any  coercive  power  over  their  King.  And  this  plea 
which  you  have  spoken  of,  it  ought  to  be  over-ruled,  and  not  to 
stand  good. 

Mr  Annesley,    I  do  the  more  willingly  speak  to  this  business, 
because  I  was  one  of  those  that  should  have  made   up  that 
Parliament   that   this  prisoner   pretends    to.      I  was   one   of 
that  "corrupt  majority  "  that  were  put  out  of  the  House.     He 
cannot  forget  that  at  that  time  there  were  guards  upon  both 
Houses   of  Parliament  to  attend   them,    that   were  of  their 
own  appointment;   and  that  those  guards   were  forcibly  re- 
moved by    the   prisoner    at    the    bar,   and   his   fellows,   and 
other  guards  put  there,  who  instead  of  being  a  defence  unto 
them  when  those  Commons  stood  at  the  door,  were  by  them 
threatened.     Yet  the  Lords  and  Commons  of  England  in  Par- 
liament  assembled,   a   full    house   of  Commons,  did   resolve, 
notwithstanding  what  was  aforesaid,   that  the  treaty  in   the 
Isle  of  Wight  was  a  ground  for  peace.     Afterwards  the  major 
part  of  the  house  of  Commons  having  resolved  on  this,  sent  it 
up  to  the  Lords;  that  very  day  when  they  were  adjourned 
there  were  forces  drawn  down  to  the  house  of  Commons  door, 
and  none  suffered  to  come  into  the  house  but  those  that  they 
pleased.     All  those  that  had  a  mind  for  peace,  that  minded 
their  duty,  and  trust,  and  allegiance   to   their    King,  were 
seized  on  by  this  gentleman  and  his  fellows.     When  this  was 
done,  what  did  he  and  those  fellows  do  1     They  sat  and  put  a 
check  upon  all  those  that  should  come  in.     None  must  come 
in  but  those  that  would  renounce  their  allegiance  and  duty 
kt  their  King  and  the   people,   for   whom  they  served,  and 
then  declared  against  that  vote  which  had  been  passed  upon 
debate  of  twelve   or  fourteen   hours;    and  then  to  call  this 
a  house   of  Commons,   nay,    the    supreme   authority   of  the 
nation,   he  knows  is  against  the  laws  of  the  land.      For  the 
house  of  Commons  alone  cannot  so  much  as   give   an  oath. 
It  hath  not    power    of  judicature    of   life   and    death:   this 
he  knows  well  to  be  according  to  the  laws  of  England.     He 
knows  that  no  authority  less  than  an  act  of  Parliament  can 
make  a  law;  and  he  knows  an  act  of  Parliament  must   be 
passed  by  the  King,  Lords,  and  Commons.     I  wonder  much  to 
hear  a  justification  in  this  kind  by  one  that  knows  the  laws  of 
England  so  welL     There  will  none  of  the  court  allow  that  that 
was  a  Parliament :  the  majority  of  the  house  did  all  disavow 
it.     These  things  have  already  been  discoursed  of;  I  shall  only 
say,  that  knowing  the  laws  so  well,  I  hope  he  will  suffer  for 
tran^srressiou  thereof. 
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Mr  DenzU  UoUis.  You  do  very  well  know  that  this  that  you 
did,  this  horrid,  detestable  act  which  you  committed,  could  never 
be  perfected  by  you  till  you  liad  broken  up  the  Parliament. 
That  house  of  Commons,  which  you  say  gave  you  authority,  you 
know  what  yourself  made  of  it  when  you  pulled  out  the 
Speaker;  therefore  do  not  make  the  Parliament  to  be  the  au- 
thor of  your  black  crimes.  It  was  innocent  of  it  You  know 
your  self  what  esteem  you  had  of  it,  when  you  broke  and  tore 
it  in  sunder,  when  you  scattered,  and  made  them  hide  them- 
selves, to  preserve  them  from  your  fury  and  violence :  do  not 
make  the  Parliament  to  be  the  author  of  your  crimes.  The 
Parliament  are  the  three  estates :  it  must  not  be  admitted 
that  one  house,  part  of  the  Parliament,  should  be  called  the 
supreme  authority.  You  know  what  that  rump  that  you  left 
did,  what  laws  they  made.  Did  you  go  home  to  advise  with 
your  country  that  chose  you  for  that  place?  You  know  that 
no  act  of  Parliament  is  binding  but  what  is  enacted  by  King, 
Lords,  and  Commons :  and  now  as  you  would  make  Grod  the 
author  of  your  offence,  so  likewise  you  would  make  the  people 
guilty  of  your  opinion ;  but  your  plea  is  over-ruled. 

All  the  Court  assented  to  this. 

Harrison.  I  was  mistaken  a  little.  Whereas  it  was  said 
the  points  were  one,  I  do  humbly  conceive  they  were  not  so. 
I  say  what  was  done,  was  done  in  obedience  to  the  authority. 
If  it  were  but  an  order  of  the  house  of  Commons,  thus  under  a 
force,  yet  this  Court  is  not  judge  of  that  force.  I  say  if 
it  was  done  by  one  estate  of  Parliament,  it  is  not  to  be  ques- 
tioned. 

Court.  It  was  not  done  by  one  estate,  they  were  but  a 
part,  nay,  but  an  eighth  part. 

Mr  BenzU  Hollis.  It  was  not  an  house  of  Commons;  they 
kept  up  a  company  by  the  power  of  the  sword :  do  not  abuse 
the  people,  in  saying  it  was  done  by  the  supreme  power. 

Counsel.  My  Lord,  if  it  were  an  house  of  Commons,  nei- 
ther house  of  Commons,  nor  house  of  Lords,  nor  house  of 
Lords  and  Commons  together;  no  authority  upon  earth  can 
give  authority  for  murdering  the  King;  this  that  he  alleg- 
eth  is  treason ;  my  Lords,  this  that  is  said  is  a  clear  evidence 
of  that  which  is  charged ;  there  is  only  this  more  in  it,  he  hath 
done  it,  and  if  it  were  to  do  again  he  would  do  it. 

Lord  Chief  Baron.  It  is  clear  as  noon-day,  that  this 
was  not  the  house  of  Commons.  Suppose  it  had  been  a 
house  of  Commons  and  full,  and  suppose  (which  far  be  it  from 
me  to  suppose)  they  should  have  agreed  upon  such  a  murder- 
ous act  j  for  the  house  of  Commons  to  do  such  an  act,  it  was 
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void  in  itself;  nay,  any  authority  without  the  house  of  Lords 

and  King  is  void.     You  plead  to  the  jurisdiction  of  the  court, 

whether  we  should  judge  it,  or  no.     Yes,  I  tell  you,  and  proper 

too:  we  shall  not   speak  what  power  we  have;  the  judges 

have  power  after  laws  are  made  to  go  upon  the  interpretation 

of  them.     We  are   not   to  judge   of  those  things  that  the 

Parliament   do.      But  when   the    Parliament  is  purged,    for 

the  Commons   alone  to  act,   for   you  to  say  that  this  is  the 

authority  of  Parliament,  it  is  that  which  every  man  will  say 

entrenches  highly  upon  his  liberty  and  privilege  :    and  what 

you  have  said  to  your  justification,  what  doth  it  tend  to  but 

as  much  as  this,  I  did  it,  justify  it,  and  would  do  it  again; 

which  is  a  new  treason.     The  greatest  right  that  ever  the 

house  of  Commons  did  claim  is  but  over  the  Commons.     Do 

they  claim  a  particular  right  over  the  Lords  !     Nay,  over  the 

King  ?    Make  it  out  if  you  can,  but  it  cannot  possibly  be  made 

out.     What  you  have  said  doth  aggravate  your  crimes :  it  is 

such  an  approvement  of  your  treason  that  all  the  evidence  come 

short  of  it :  King,  Lords,  and  Commons,  is  the  ground  of  the 

English  law,  without  that  no  act  of  Parliament  binds. 

Mr  Justice  Mallet     I  have  been  a  Parliament-man  as  long 
as  any  man  here  present,  and  I  did  never  know  or  hear  that  the 
house  of  Commons  had  Jurisdiction  over  any,  saving   their 
own  members,  which  is  as  much  as  I  will  say  concerning  the 
Parliament.     I  have  heard  a  story  of  a  mute,  that  was  bom 
mute,  whose  father  was  slain  by  a  stranger,  a  man  unknown. 
After  twenty  years,  or  thereabouts,  this  mute  man  fortuned 
to  see  the  murderer  of  his  father,  and  these  were  his  words, 
Oh!   here  is  he  that  slew  my  father.     Sir,  the  King  is  the 
father   of    the  country.  Pater  Pairiae,  so  saith  Sir  Edward 
(kike.     He  is  Cajrtit   Peiptiblicae,  the  head  of  the  common- 
wealth.      Sir,    what    have    you    done?      You    have    cut    oflf 
the  head  of  the  whole  commonwealth,   and  taken  away  him 
that  was    our   father,   the    governor   of  the   whole   country. 
This  you  shall  find  printed  and  published  in  a  book  of  the 
greatest  lawyer,    Sir   Edward   Cok^.      I   shall  not  need,  my 
Lords,  to  say  more  of  this  business.     I  do  hold  the  prisoner's 
plea  vain  and  unreasonable,  and  to  be  rejected. 

Mr  Justice  Hide,  I  shall  not  trouble  you  with  many  words. 
I  am  sorry  that  any  man  should  have  the  face  and  boldness  to 
leliver  such  words  as  you  have.  You,  and  all,  must  know, 
that  the  King  is  above  the  two  Houses.  They  must  propose 
iheir  lavrs  to  him  :  the  laws  are  made  by  him,  and  not  by 
hem;  by  their  consenting,  but  they  are  his  laws.  That 
rhich  you  speak  as  to  the  jurisdiction,  you  are  here  indicted 
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for  high-treason,  for  you  to  come  to  talk  of  justification  of 
this  by  pretence  of  authority,  your  plea  is  naught,  illegal,  and 
wicked,  and  ought  not  to  be  allowed.  As  to  having  of  counsel, 
the  Court  understand  what  you  are  upon ;  counsel  is  not  to  be 
allowed  in  that  case,  and  therefore  your  plea  must  be  overruled. 
Mr  Justice  Twiaden.  I  shall  agree  with  that  which  many 
have  already  said;  only  this,  you  have  eas'd  the  jury,  you 
have  confessed  the  fact.  I  am  of  the  same  opinion,  that  you 
can  have  no  counsel,  therefore  I  should  over-rule  your  plea, 
if  it  had  been  put  in  never  so  good  form  and  manner. 

Earl  of  Manchester.  I  beseech  you,  my  Lords,  let  us  go 
some  other  way  to  work. 

Sir  William  WUcle.  That  which  is  before  us,  is  whether  it 
be  a  matter  of  law  or  fact :  for  the  matter  of  law,  your 
Lordships  have  declared  what  it  is,  his  justification  is  as  high  a 
treason  as  the  former.  For  matter  of  fact,  he  hath  confessed 
it.  I  beseech  you,  my  Lords,  direct  the  jury  for  their  verdict 
This  gentleman  hath  forgot  their  barbarousness  j  they  would 
not  hear  their  King. 

Court  No  counsel  can  be  allowed  to  justify  a  treason ; 
this  is  a  treason,  you  are  indicted  by  an  act  of  the  25th  of 
Edward  IIL  That  which  you  speak  of  the  house  of  Commons, 
is  but  part  of  the  house  of  Commons  ;  they  never  did,  nor  had 
any  power,  to  make  a  law,  but  by  King,  Ijords,  and  Com- 
mons; and  therefore  your  plea  is  naught,  and  all  the  Court  here 
is  of  the  same  opinion ;  if  they  were  not  they  would  say  so, 
therefore  what  you  have  said  is  over-ruled  by  the  Court.  Have 
you  any  thing  else  to  ofler  1 

Harrison,  Notwithstanding  the  judgment  of  so  many 
learned  ones,  that  the  Kings  of  England  are  no  ways  account- 
able to  the  Parliament,  the  Lords  and  Commons  in  the  be- 
ginning of  this  war  having  declared  the  King's  beginning  wai 
upon  them ;  the  God  of  Gods — 

Court,  Do  you  render  yourself  so  desperate,  that  yoa  carl 
not  what  language  you  let  fall  1     It  must  not  be  suffered. 

Harrison.     I  would  not  willingly  speak  to  offend  any  man 
but  I  know  God  is  no  respecter  of  persons.     His  setting  u] 
his  standard  against  the  people — 

Court.  Truly,  Mr  Harrison,  this  must  not  be  suffered 
this  doth  not  at  all  belong  to  you. 

Harrison.      Under    favour   this    doth    belong   to   nae. 
would  have  abhorred  to  have  brought  him  to   account,    ha^ 
not  the  blood  of  Englishmen,  that  had  been  shed — 

Counsel,  Methinks  he  should  be  sent  to  Bedlam,  -till  1 
comes  to  the  gallows  to  render  an  account  of  this.       Thj 
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must  not  he  suffered.     It  is  in  a  manner  a  new  impeachment 
of  this  King,  to  justify  their  treasons  against  his  late  Majesty. 
Mr  Solicitor-General.    My  Lords,  I  pray  that  the  jury  may 
go  together  upon  the  evidence. 

Sir  Edward  Turner.  My  Lords,  this  man  hath  the  plague 
all  over  him;  it  is  pity  any  should  stand  near  him,  for  he  will 
infect  them.  Let  us  say  to  him  as  they  used  to  write  over  a 
house  infected,  "The  Lord  have  mercy  upon  him,"  and  so  let  the 
officer  take  him  awav. 

Lord  Chief  Baron,  Mr  Harrison,  we  are  ready  to  hear 
you  again ;  but  to  hear  such  stuff,  it  cannot  be  suffered.  You 
have  spoken  that  which  is  as  high  a  degree  of  blasphemy,  next 
to  that  against  God,  as  I  have  heard.  You  have  made  very  ill 
use  of  the  favours  that  have  been  allowed  you  to  speak; 
your  own  conscience  cannot  but  tell  you  the  contradiction  of 
your  actions  against  this  that  you  have  heard  as  the  opinion 
of  the  Court.  To  extenuate  your  crimes  you  may  go  on,  but 
you  must  not  go  as  before. 

Harrison,  I  must  not  speak  so  as  to  be  pleasing  to  men ; 
but  if  I  must  not  have  liberty  as  an  Englishman — 

Court.  VT2i.j  do  not  reflect  thus;  you  have  had  liberty, 
and  more  than  any  prisoner  in  your  condition  can  expect; 
and  I  wish  you  had  made  a  good  use  of  it.  Keep  to  the 
business,  say  what  you  will. 

Harrison.     My    Lords,    There  was    a    discourse    by  one 
of  the  witnesses  that  I  was  at  the  Committee  preparing  the 
charge,  and  that  I  should  say,  "Let  us  blacken  him."    The 
thing  is   utterly  untrue;   I  abhorred  the  doing  of  any  thing 
touching  the  blackening  of  the  King.     There  was  a  little  dis- 
course between  the  King  and  myself.     The  King  had  told  me 
that  he  had  heard  that  I  should  come  privately  to  the  Isle  of 
Wight  to  offer  some  injury  to  him ;  but  I  told  him  I  abhorred 
the  thoughts  of  it.     And  whereas  it  is  said  that  my  conduct 
was  hard  to  him  when  I  brought  him  to  London,  it  was  not  I 
that  brought  him  to  London,  I  was  commanded  by  the  General 
Ui  fetch  him  from  Hurst-Castle.     I  do  not  remember  any  hard 
oonduct  to  him. 

Court.  Mr  Harrison,  You  have  said  that  you  deny  that  of 
blackening,  which  the  witness  hath  sworn;  and  somewhat 
else  touching  the  King  in  his  way  to  London,  that  the  witness 
!iath  sworn  to  also.  TJie  jury  must  consider  of  it,  both  of 
Jieir  oaths  and  your  contradictions.  If  you  have  nothing 
Dore  to  say,  which  tends  to  your  justification,  we  must  direct 
he  jury.  The  end  of  your  speech  is  nothing  but  to  infect 
he  people. 
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Harrison.     You  are  uncharitable  in  that. 

Mr  Justice  Foster,  My  Lords,  this  ought  not  to  come  from 
the  bar  to  the  bench;  if  you  salley  out  thus  about  your 
conscience ;  if  your  conscience  should  be  a  darkened  con- 
science, that  must  not  be  the  rule  of  other  men's  actions. 
What  you  speak  of  that  nature  is  nothing  to  the  business. 
If  you  have  any  thing  to  say,  by  way  of  excuse  for  yourself 
for  matter  of  fact,  you  may  speak :  But  if  you  will  go  on  as 
before,  it  must  not  be  suffered. 

Harrison.  The  things  that  have  been  done,  have  been 
done  upon  the  stage,  in  the  sight  of  the  sun— 

Court.  All  this  is  a  continuance  of  the  justification  and 
confession  of  the  fact.     We  need  no  other  evidence. 

Counsel.  He  hath  confessed  the  fact,  my  Lords.  The 
matter  itself  is  treason  upon  treason ;  therefore  we  pray 
direction  to  the  jury. 

Lord  Chief  Ba/ron.  Mr  Harrison,  I  must  give  direction  to 
the  jury,  if  you  will  not  go  further  touching  the  fact. 

Harrison.  My  Lords,  I  say  what  I  did  was  by  the  supreme 
authority.  I  have  said,  it  before,  and  appeal  to  your  own 
consciences,  that  this  court  cannot  call  me  to  question. 

Lord  Chipf  Bar  cm.  Mr  Harrison,  you  have  appealed  to 
our  consciences.  We  shall  do  that,  which,  by  the  blessing  of 
God,  shall  be  just ;  for  which  we  shall  answer  before  the 
tribunal  of  God.  Pray  take  heed  of  an  obdurate,  hard  heart, 
and  a  seared  conscience. 

Harrison.  My  Lords,  I  have  been  kept  six  months  a 
close  prisoner,  and  could  not  prepare  myself  for  this  trial  by 
counsel.  I  have  got  here  some  acts  of  Parliament  of  that 
house  of  Commons,  which  your  Lordships  will  not  own ;  and 
the  proceedings  of  that  house,  whose  authority  I  did  own. 

Lord  Chief  Baron.  This  you  have  said  alrea«ly.  If  you 
shew  never  so  many  of  that  nature  they  will  not  help  you : 
You  have  heard  the  opinion  of  the  Court  touching  that 
authority.     They  all  unanimously  concur  in  it. 

The  Lord  Chief  Baron  then  summed  up  the  case. 

Gentlemen  of  the  Jury,  You  see  that  this  prisoner  at  the 
bar  is  indicted  for  compassing,  imagining,  and  contrivin«j 
the  death  of  our  late  Sovereign  Lord,  King  Charles  the  First 
of  blessed  memory.  In  this  indictment  there  are  severa! 
things  given  as  evidence  of  it;  they  are  the  overt-actJ 
of  it.  The  one  is,  first,  that  they  did  meet  and  coii>»ul 
together  about  putting  the  King  to  death ;  and  that  a.loiie 
if  nothing  else  had  been  proved  in  the  case,  was  enougH  f oi 
you  to  find  the  indictment;   for  the  imagination  alone    i 
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treason    hj    the    law.      But    because    the    compassiDg    and 
imagining  the  death  of  the  King  is  secret  in  the  heart,  and 
no  man  knows  it  but  God  Almighty,  I  say,  that  the  imagi- 
nation is  treason ;  yet  it  is  not  such  as  the  law  can  lay  hold 
of,  unless  it  appears  by  some  overt-act.     Then  the  first  overt- 
act  ia  their   meeting,  consulting,  and   proposing  to   put  the 
King  to   death.     The   second  is   more   open;   namely,  their 
sitting  together,  and  assuming  an  authority  to  put  the  King 
to  death.     The  third  is  sentencing  the  King.     And  I  must 
tell  you  that  any  one  of  these  acts  prove  the  indictment.     If 
you  find  him  guilty  but  of  any  one  of  them,  either  consulting, 
proposing,   sitting,  or  sentencing  (though  there  is  full   proof 
for  all,)  yet  notwithstanding  you  ought  to  find  the  indictment. 
You  have    heard   what    the   witnesses    have   said,    and    the 
prisoner's    own    confession.      Witnesses    have    sworn    their 
sitting  together ;    and  that  he  was  one :    one  swears  he  sat 
foor  times,  another  twice ;   some  several  times  *,     There  are 
several    witnesses    for    this,    as    Mr    Masterson,    Mr    Clark, 
Mr  Kirk,  and  Mr  Nutley.     And  then  you  have  another  thing 
too,  which  truly  the  prisoner  did  not  speak  of.     Witness  was 
given  against  him,  that  he  was  the  person  that  conducted  the 
^ing;  this  was  before  that  which  he  would  have  to  be  done 
by  a  legislative  power,   and  that  is  another  overt-act.     If  a 
man  will  go  about  to  imprison  the  King,  the  law  knows  what 
is  the  sad  effect  of  such  imprisonment     That  hath  often  been 
adjudged  to  be  an  evidence  of  imagining  and  compassing  the 
death  of  the   King.     That  man,  the  prisoner  at  the   bar,   it 
liath  been   proved   to   you   did   imprison   the   King;   and  it 
appears  his  own  hand  is  to  the   warrant  for   summoning  of 
that  traiterous  assembly,  the  High-Court  of  Justice,  as  they 
called  it.      And  also  it  appears  that  his  hand  is  to  the  warrant 
for  execution ;  that  bloody  warrant     He  hath  been  so  far  from 
denying,  that  he  hath  justified  these  actions.    The  evidence  is  so 
clear  and  pregnant  that  I  think  you  need  not  go  out. 
The  Jury  found  Harrison  Guilty. 

Mr  Solicitor-General,  My  Lords,  upon  this  verdict  that  hath 
been  given  against  the  prisoner  at  the  bar  I  humbly  move 
that  we  may  have  judgment  given.  Your  sessions  will  be 
long,  and  your  work  will  be  great;  his  demeanour  hath  been 
such  that  he  doth  not  deserve  a  reprieve  for  so  many  days 
as  you  are  likely  to  spend  in  this  session. 

Court,      Mr    Harrison,   they   desire  judgment    upon    the 

'  It  appears  Hairison  sat  altogether  14  out  of  the  19  times  the  Court 
lat,  and  signed  the  warrant  for  summoning  the  court  and  for  Charles's 
execution.     See  ante,  vol.  i.,  pp.  521 — 580. 
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verdict.     What  do  you  say  for  yourself  why  judgment  should 
not  pass  against  you  1 

Clerk,  Thomas  Harrison,  hold  up  tjiy  hand.  What  haat 
thou  to  say  for  thy  self  why  judgment  should  not  pass  against 
thee,  to  die  according  to  law  1 

Harrison,  I  have  nothing  further  to  say,  because  the 
court  have  not  seen  meet  to  hear  what  was  in  my  heart  to 
speak,  I  submit  to  it. 

Lord  Chief  Baron,  You  that  are  the  prisoner  at  the  bar, 
we  are  to  pass  the  sentence  of  death,  which  sentence  is  this. 
The  judgment  of  this  court  is,  and  the  court  doth  award, 
that  you  be  led  back  to  the  place  from  whence  you  came,  and 
from  thence  to  be  drawn  upon  an  hurdle  to  the  place  of 
execution,  and  there  you  shall  be  hanged  by  the  neck,  and 
being  alive  shall  be  cut  down,  and  your  privy  members  to  be 
cut  off,  your  entrails  to  be  taken  out  of  your  body,  and  (you 
living  *)  the  same  to  be  burnt  before  your  eyes,  and  your  head 
to  be  cut  off,  your  body  to  be  divided  into  four  quarters,  and 
head  and  quarters  to  be  disposed  of  at  the  pleasure  of  the 
King's  majesty,  and  the  Lord  have  mercy  upon  your  soul. 

The  court  adjourned  till  seven  o'clock  the  next  morning, 
12th  October,  when  John  Jones,  Adiian  Scroop,  Thomas  Scot, 
Gregory  Clement,  John  Carew  were  placed  at  the  bar. 

Crier,     Sir  Thomas  Allen. 

Clerk,  Sir  Thomas  Allen,  lay  your  hand  on  the  book,  look 
upon  the  prisoners  at  the  bar. 

Scroop.     I  challenge  him,  my  Lord. 

Lord  Chief  Baron,  That  you  may  not  mistake,  if  you 
challenge  in  this  manner,  and  do  not  join  in  your  challenges, 
we  must  try  you  severally  one  after  another ;  I  must  tell  you  the 
course  of  the  law,  if  one  challenge  one,  and  another  challenge 
another,  we  must  sever,  and  go  to  trial  one  by  one,  call  the  next*. 

Clerk,     Sir  Henry  Wroth. 

ScTQop.     I  challenge  him. 

Lord  Chief  Baron.  Then  we  must  go  on  severally.  Set 
all  aside  but  Mr  Scroop.  Mr  Scroop,  you  may  challenge 
peremptorily  whom  you  will  till  you  come  to  thirty-five,  if  yot 
go  beyond  that  number  you  will  lose  the  benefit  of  the  law. 

Scroop,  I  desii*e,  my  Lord,  that  whosoever  was  challenged 
yesterday  may  not  be  called  again. 

Court,     No,  that  cannot  be,  that  is  nothing  to  you  *. 
The  court  thereupon  proceeded,  and  called — 

^  It  is  said  that  after  this  was  done  Harrison  rose  np,  and  stnick  th 
executioner. 

>  See  ante,  p.  104,  8th  resolution  in  the  case. 

>  See  ante,  p.  104,  7th  resolution. 
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John  lisle,  Nich.  Kaynton,  Thomas  Wynter,  Thomas 
Frankelyn,  Randal  Nichol,  Jo.  Kirke,  Ambrose  Scudamore, 
George  Tirrey,  who  were  all  challenged. 

Thomas  Willet,  Hen.  Marsh,  Charles  Pitfield,  Christopher 
Abdy,  Richard  Cheny,  Tho.  Bid,  Jo.  Smith,  Richard  Abel, 
Ralph  Halsal,  Jo.  Gallyard,  Tho.  Swallow,  Sam.  Stamel,  were 
admitted  and  sworn  on  the  jury,  and  the  prisoner  given  in 
charge. 

Mr  Solicitor  General.     May  it  please  your  Lordships,  and 
you  Gentlemen  of  the  jury,  this  prisoner  at  the  bar  stands  in- 
dicted for  compassing  and  imagining  the  death  of  the  late  King 
of  blessed  memory.     The  indictment  sets  out,  that  to  that  end 
and  purpose  the  prisoner  at  the  bar  did,  with  others,  assemble 
and  sit  together  at  Westminster-Hall,  consulting  upon  him, 
and  usui-ped  an  authority  to  proceed  against  the  life  of  our 
said  late  sovereign,  and  in  pursuance  of  that  our  late  sovereign 
was  brought  to  his  death.     These  things  are  alledged  in  the 
indictment  as  several  overt-acts,  to  shew  the  treason  of  his 
heart)  which  was  the  compassing  and  imagining  the  death  of 
the  King;    compassing  and  imagining  are  the  words  of  the 
statute,  the  rest  of  the  indictment  is  but  as  so  many  overt- 
acts,  evidences  and  manifestations  of  that  corrupt  and  wicked 
heart  of  his,  by  which  he  first  thought  such  a  thought  against 
his  sovereign.     The  manner  of  our   evidence  shall  be  this : 
before  they  could  come  to  accomplish  this  damnable  design,  it 
was  necessary  to  meet  in  a  traitorous  assembly,  which  they 
called  the  High-Court  of  Justice,  that  under  the  pageantry 
and  mockery  of  that,  they  might  pretend  to  murder  him  by 
a  sentence ;   before   that  assembly  could  come  to   sit,  there 
was  a  precept  set  forth  very  formally  to  summon  them  to  sit. 
The  prisoner  at  the  bar  is  one  of  those  persons,  who  under 
hia  hand  and  seal  did  summon  that  court  to  sit  upon  the  life 
of  our  late  sovereign.     When  the  court,  in  obedience  to  that 
summons  (as  they  called  it)  did  meet,  they  sat  several  times, 
and  he   among  them;   they  did  proceed   with   a  wonderful 
impudence    to   pronounce  sentence   of  death  upon  our   late 
»vereign ;    my  Lords,  this  prisoner  at  the  bar  was  amongst 
^^em,  and  was  at  that  court,  and  gave  the  sentence.     When 
hey  had  done,  that  they  might  complete  their  villany,  they 
nade  a  bloody  warrant  for  severing  the  head  of  his  late  Majesty 
torn  his  body,  and  the  hand  of  the  prisoner  is  to  that  warrant; 
his  is  the  scope  of  our  indictment. 
Scroop,     My  Lords,  may  I  have  liberty  to  speak  ] 
Court.     If  you  do  confess  that  which  is  opened  in  evidence 
jainst  jou,  we  shall  not  need  to  examine  any  witnesses. 

&  T.    II.  10 
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Scroop,  Examine  what  you  think  fit.  If  I  understand 
that  worthy  gentleman  that  spake  last,  he  said  that  my  hand 
was  to  the  warrant  for  execution ;  my  Lord,  if  I  can  see  my 
hand  I  can  tell,  and  I  will  not  deny  my  haud. 

Court.     Shew  it  him. 

Scroop.  My  Lords,  I  will  not  deny  but  that  it  is  my 
hand,  but  it  is  not  my  seal. 

Witnesses  were  then  called  who  proved  that  Scroop  sat  in 
the  High  Court  of  Justice  on  the  22nd,  23rd  and  27th  January, 
after  a  short  debate  Scroop  admitted  that  he  sat  in  the  court 
when  sentence  was  pronounced.  The  warrant  for  Charles* 
execution  was  then  put  in  and  read.  The  Lord  Mayor  elect 
one  Brown  who  had  been  a  general  in  the  service  of  the 
Parliament  was  called  to  prove  a  conversation  he  had  had  with 
Scroop. 

Counsel.  My  Lord,  be  pleased  to  tell  my  Lords  what 
discourse  hath  lately  passed  between  the  prisoner  at  the  bar 
and  you  concerning  the  death  of  the  King. 

Lord  Mayor  Elect.  My  Lords,  upon  some  occasion  I  was 
accidentally  at  the  chamber  of  the  Speaker,  there  I  met  this 
gentleman,  whom  indeed  I  knew  not;  he  told  me  who  he 
was ;  and  when  I  understood  who  he  was,  I  said  to  hiim  (or 
words  to  this  purpose,  I  cannot  tell  the  words)  because  I 
would  not  distaste  him,  and,  say  you  have  done  this,  therefore 
I  put  it  thus,  we  have  done  this,  what  a  sad  case  have  we, 
paid  I,  brought  this  kingdom  untol  Why,  saith  hel  You 
see,  said  I,  how  it  is  ruined  now  the  King  is  murdered. 
Said  he,  some  are  of  one  opinion,  and  some  of  another.  Sir, 
said  I,  do  you  think  it  was  well  done  to  murder  the  King 
Said  he,  I  will  not  make  you  my  confessor,  Sir;  it  was  muci 
to  this  purpose. 

Counsel.     When  was  this  spoken  1 

Lord  Mayor  Elect.  Truly  I  do  not  know  the  day,  but  i 
was  that  day  that  Sir  Henry  Mildmay  rendered  himself  to  \M 
S[>eaker ;  it  was  since  the  coming  in  of  the  King. 

Mr  Solicitor  General.     Neither  time,  nor  the  hand  of 
appearing  in  this  business,  nor  the  condition  he  was  in, 
ever  able  to  bring  this  gentleman  to  be  sorry  for  his  oiFen 
but  we  do  not  give  it  as  any  evidence  of  his  crimes :  you 
heard    the    prisoner   confess    the  two    warrants :    you 
heard  by  several  witnesses  produced  that  he  did  sit  in 
which  they  called  the  High-Court  of  Justice,  by  three  that 
sat  particularly  on  that  day  they  called  the  day  of  their  j 
ment ;   you  have  heard  how  little  penitence  he  hath,  liad, 
his  declaration  to  the  Lord  Mayor  Elect. 
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This  concluded  the  case  for  the  Crown. 

Scroop,  I  hope  now  that  you  have  heard  the  evidence 
against  me,  that  you  will  give  me  leave  to  make  some  defence 
for  my  self. 

Lord  Chief  Baron,  God  forbid  otherwise  but  that  you 
should  have  fre^  liberty. 

Scroop,  Truly,  my  Lords,  though  my  breeding  hath  not 
been  in  the  way  of  the  laws,  and  therefore  I  have  a  great 
disadvantage  when  there  be  such  learned  gentlemen  as  these 
are  to  plead  against  me,  I  must  confess  to  you  I  have  some- 
thing for  matter  of  law  to  plead  for  the  justification  of  the 
fact,  tho'  I  would  not  undertake  to  justify  the  person ;  this  I 
humbly  intreat,  if  it  may  be  granted,  that  I  may  have  some 
time  given  me,  and  some  counsel,  that  I  may  answer  matter 
of  law. 

Lord  Chief  Baron.  Mr  Scroop,  if  you  have  any  thing  of 
matter  of  law  for  which  you  would  have  counsel,  you  must 
alledge  that  matter  first ;  the  use  of  counsel  is  only  to  put  in 
certainty  what  you  have  of  matter  of  law,  and  then  the  court 
and  Judges  must  judge  of  it.  If  you  have  matter  of  law,  you 
must  tell  what  it  is ;  if  it  be  matter  that  there  is  cause  to 
over-rule  it,  there  is  no  cause  of  making  further  use  of 
counsel.  If  one  be  indicted  for  murder,  when  he  comes  to 
trial  he  will  say,  I  have  matter  of  law  to  plead ;  what  is 
that?  That  muixier  is  no  felony:  do  you  think  counsel  will 
he  admitted  in  this  1  If  you  do  alledge  what  this  matter  is 
wherein  you  desire  counsel,  you  shall  have  your  answer. 

Scroop,     My  Lords,  as  well  as  I  am  able  to  do  it  I  shall 

^0  it ;  my  Lords,  I  was  not  in  the  Parliament ;  take  notice  of 

•hat ;  and  that  which  was  done  in  the  High-Court  of  Justice, 

t  was  done  by  a  commission  from  the  Parliament.     My  Lords, 

t  was  that  authority,  which  was  then,  I  will  not  say  it  was 

0,  because;  I  would  not  give  offence;  it  was  that  authority 

^hich   was    then   accounted   the    supreme    authority    of    the 

ation;  and  that  authority,  my  Lords,  that  a  great  many  of 

ie  genei-ality   of  the   nation   submitted   to.      My   Lords,  I 

wing  received  a  command  from  that  authority,  what  I  did 

as  in  obedience  to  that  authority :    My  Lords,  I  have  not 

Mi  time  to  consider  of  these  things,  because  I  have  been  for 

ese  six  weeks   time  shut  up  a  close  prisoner,  and  that  I 

llld  neither  come  at  counsel  nor  any  thing  else,  nor  to  get 

w  thing  to  prepare  for  it ;  therefore  I  desire  your  I^ordships 

|du  me   the  favour,  if  you  see  any  weight  in  it,  to  let  me 

Retime  and  counsel  assigned  me. 

Lord  Chief  Baron,     Have  you  done,  Sir  ] 

10—2 
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Scroop,     Yes. 

Lord  Chief  Baron,  Then  I  take  it  this  is  the  effect  of 
what  you  have  said ;  if  I  have  not  taken  it  aright  tell  me  so : 
you  say  you  justify  the  fact,  though  not  the  person;  that 
you  were  not  of  the  Parliament ;  that  what  was  done  was  by 
commission  from  the  Parliament :  be  pleased  not  to  mistake 
me,  for  I  say  you  said  this :  that  that  which  1  have  to  plead 
in  justification  of  it,  I  do  not  say  that  I  justify  myself,  but 
that  which  I  have  to  say  is  for  justification  of  the  fact :  I  was 
first  no  contriver  of  the  business ;  and  then,  secondly,  I  did  it 
by  virtue  of  the  command,  and  in  obedience  to  the  authority, 
of  the  Parliament :  that  that  authority  was  then  accounted 
the  supreme  authority  of  the  nation,  and  that  the  generality 
of  the  nation  did  submit  to  that  authority;  I  think  I  have 
repeated  all  you  have  said.  Then,  Mr  Scroop,  you  must  know 
this,  that  there  is  no  cause  at  all  why  counsel  should  be  given 
for  what  you  speak ;  I  profess  it  rather  tends  to  the  aggmva- 
tion  than  extenuation  of  what  you  did.  First,  you  say  you 
did  it  by  authority  of  Parliament,  I  am  afraid  you  have  been 
mistaken  as  well  as  others;  by  the  word  Parliament,  what 
doth  that  mean  1  I  am  sure  you,  and  every  one,  knows,  that 
there  was  not  one  precedent  ever  heard  of  till  this,  that  the 
House  of  Commons  should  take  upon  them  the  legislative 
power,  and  make  such  an  act  as  this  was;  there  was  no 
colour  for  it.  Then  for  men  upon  their  own  heads,  never 
heard  of  before,  and  against  the  liberty  and  freedom  of  the 
people,  that  they  should  call  it  the  Parliament,  when  there 
was  but  46  sat,  whereas  there  was  above  240  excluded ;  and 
how  you  can  call  this  a  House  of  Commons  is  a  great  ivondeT 
to  me ;  but  I  tell  you  this,  take  it  for  granted,  that  if  they 
were  the  most  perfect  House  of  Commons  that  could  be,  did 
ever  the  House  of  Commons,  before  this  single  act,  take  upoi 
them  the  Legislative  power  without  the  Lords  1  The  acts  ar| 
begun  in  the  Commons  House;  when  they  have  done,  if 
Lords  do  not  pass  it,  it  is  abortive ;  if  it  be  done  by  bo 
houses  there  ought  to  be  a  Royal  Assent :  but  the  Lords 
rejected  this  act;  then  they  must  take  upon  them,  these 
men,  whei^eof  I  do  believe  there  was  not  above  25  or  26  m^ 
that  did  vote  this,  and  this  must  be  called  the  Parliame] 
the  Commons  of  England.  I  would  fain  know  whether 
man  hath  heard  that  the  House  of  Commons  took  upon  th( 
the  legislative  power  before  this  act;  but  this  hath 
over-ruled  in  the  like  case,  and  I  shall  say  no  more  to 
What  is  the  oath  of  allegiance]  Is  it  not  that  you  wo 
defend  the  King,  his  crown,  rights,  and  liberties,  against 
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persons  whatsoever)     It  was   not  only  against  the  Pope  (as 
some  would  have  it)  but  the  word  is,  or    otherwise :   they 
broke  the  oath  of  supremacy,  which  was,  that  the  King  was 
supreme  governor  of  these  nations.     They  swore  that  they 
would  maintain  and  keep  all  priviledges,  immunities,  preemi- 
nences, annexed  to  the  Imperial  Crown  of  this  Kealm;  there 
is  difference  between  some  Crowns  and  Imperial  Crowns :  an 
Imperial  Crown,  it  was  that  which  was  not  to  be  touched  in 
the  person:    we   do   not   speak   any   thing   of    the   absolute 
power  of  the  King,  for  you  see  he  cannot  judge  concerning  the 
death  of  his   father,  but  by   laws.      When  you   swore    this 
itiiegiance,  all  those  members  to  break  this  at  once,  this  would 
be  so  far  from  having  any  colour  of  authority,  that  he  that 
JQstifies  it,  justifies  it  against  the  light  of  the  conscience  and 
laws.     You  say  you  did  it  by  commandment  from  them ;    he 
that  doth  a  command  by  such  an  authority,  it  is  his  guilt ; 
our  Law-Books  say,  That  if  a  Court  at  Common-Law  exceed 
their  jurisdiction,  in  that  case  he  that  obeys  that  command  is 
punishable.     In  the  Court  of  Common-Pleas,  if  there  ])e  an 
appeal  there   for   murder,  it  is  only   proper  to    the    upper 
bench;  and  therefore  if  the  party  be  condemned,  sentenced, 
and   executed    thereupon,  the    executioner    in    that    case  is 
guilty  of    murder    for    obeying    that    authority,    which   was 
indeed  no  authority:    and  therefore  whereas   you  would  go 
about  to  justify  the  fact,  because  you  did  it  by  command  of 
that  authority,  that  is  an  aggravation :    that  when  men  shall 
assume  an  authority  which  is  a  devil  at  the  noon-day,  appear- 
ing without  vizors;    I   say  shall  assume  an  authority  never 
Aeard  of  before ;  if  men  will  countenance  their  acts  by  obeying 
of  them,   it  is  ah  aggravation :  we  have  already  declared  this 
io  the  case  of  the  prisoner  yesterday  ^ ;  we  were  all  satisfied  in 
the  law  in  that  case :    it  is  so  clear  a  point  in  law,  that  my 
brethren  here  and  we  did  over-rule  it  yesterday  in  the  like 
iase,  and  so  we  must  now ;  and  I  hope  that  all  do  concur  in 
^  opinion  that  hath  been  delivered. 

Lord  Fivjch,  I  hope  all  do  concur  in  this  opinion  delivered 
>y  my  liord  Chief  Baron.  You  shelter  yourself  under  a  com- 
Dand  of  the  House  of  Commons ;  but  let  me  tell  you,  and  all 
he  world,  that  if  the  House  of  Commons  (let  it  have  been 
iever  so  complete)  had  given  a  command,  it  had  been  a  thing 
0  ways  justifiable ;  the  justification  is  an  aggravation. 

Scroop.  My  Lord,  I  do  see  that  every  thing  I  speak, 
iongh  it  be  for  clearing  of  myself  from  your  ill  opinion,  I 
le  it  is  taken  in  an  ill  sense ;  (I  humbly  beseech  pardon  for 

^  See  Harrison's  case,  ante,  p.  136. 
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the  expression ;)  if  I  err  I  will  crave  your  Lordship's  pardon ; 
but,  my  Lords,  I  say  this,  if  I  have  been  mis-led,  I  am  not  a 
single  person  that  have  been  mis-led.  My  Lords,  I  could  say, 
(but  I  think  it  doth  not  become  me  to  say  so,)  that  I  see  a 
great  many  faces  at  this  time  that  were  mis-led  as  well  as 
myself,  but  that  I  will  not  insist  upon:  I  say  this,  that  I 
hope  an  error  in  judgment  shall  not  be  accounted  malice  or 
an  error  of  the  will :  I  never  went  to  the  work  with  a 
malicious  heart;  I  humbly  desire  your  Lordships  to  take 
notice  of  it,  that  I  never  bore  any  malice  at  all  against  his  late 
Majesty. 

Lord  Chief  Baron.     Mr  Scroop,  have  you  done  ? 

Scroop,  My  Lord,  I  do  beseech  your  Lordships  to  take 
notice,  that  an  error  in  judgment  is  not  an  error  in  the  will. 

Lord  Chief  Baron,  Mr  Scroop,  I  am  very  glad  to  hear 
you  say  so ;  but  let  me  tell  you  what  the  law  saith ;  the  law 
in  this  case  creates  the  malice.  If  a  man  do  an  act  of  this 
nature,  that  may  be  some  kind  of  excuse  to  God,  but  towards 
man  you  are  to  look  to  the  fact,  the  law  implies  the  malice. 
If  there  be  any  thing  ^you  will  say  in  the  extenuation  of  your 
offence,  we  will  be  very  glad  to  hear  what  may  tend  to  your 
help. 

Scroop,  My  Lord,  there  is  one  witness  comes  against  me 
that  I  must  confess  I  am  very  sorry  to  see;  and,  my  Lords, 
there  was  a  saying,  and  it  is  by  my  Lord  Mayor  Elect :  truly 
he  is  a  worthy  gentleman,  but  I  desire  the  Lord  may  forgive 
that  which  he  hath  spoken :  truly,  my  Lords,  I  did  never  in- 
tend any  thing  in  this,  neither  can  I  directly  remember  that  I 
spake  those  words  directly,  as  my  Lord  Mayor  Elect  doth 
speak :  I  do  believe  my  Lord  Mayor  cannot  very  well  remember 
them  himself ;  for  he  saith,  so  far  as  he  can  remember ;  I  must 
confess  that  when  I  was  there,  and  had  appeared  according  to 
the  proclamation,  that  such  discourse  somewhat  like  it  was 
raised,  not  of  my  procuring ;  I  did  not  procure  the  discourse ; 
I  never  intended  the  justification  of  the  fact;  but  it  was  my 
ill  success  that  I  should  meet  with  that  worthy  gentleman  to 
have  so  much  discourse  with  him. 

Lord  Chief  Baron,  Mr  Scroop,  my  Lord  Mayor  Elect  said 
no  more  than  this,  so  far  as  he  remembers,  and  the  words  that 
you  should  say  were  these,  that  some  are  of  one  opinion,  and 
some  are  of  another. 

Scroop,  Upon  the  death  of  the  King,  (my  Lord,)  I  must 
confess  to  you,  that  somewhat  I  said  to  him,  but  I  cannot  own 
that  I  said  those  words.  My  Lords,  He  is  a  worthy  person, 
I  do  not  desire  to  speak  any  thing  to  derogate  in  the  least 


Charles  II. 


151 


kind  from  him ;  it  is  but  his  Yea,  and  my  No ;  there  was  no 
bodj  there. 

Lcyrd  Chief  Bouron.  Have  you  any  thing  more  to  say  for 
yourself? 

Scroop.  Mj  Lord,  if  yoHr  Lordship  do  over-rule  it  so  that 
I  may  not  have  counsel,  I  have  little  more  to  say. 

Lord  Chief  Baron.  You  have  heard  the  sense  of  the  court 
in  that  particular,  you  cannot  have  counsel  allowed  you  as  to 
the  matter  you  have  pleaded. 

Scroop.  I  have  done,  but  only  this,  my  Lords,  I  know  not 
whether  it  be  seasonable  to  mention  it ;  I  came  in  upon  the 
pwchm&tioji ;  and,  my  Lords,  by  means  of  these  unhappy 
words  that  have  been  reported  of  me  in  the  House  of  Com- 
mons, whereas  before  I  was  no  excepted  person,  I  came  to  be 
excepted,  and  upon  the  very  last  day  of  passing  that  Act,  never 
was  excepted  before  the  very  last  day :  I  beseech  you  take 
notice  of  this. 

Lord  Chief  Baron.  Mr  Scroop,  that  is  a  thing  that  is  not 
before  us,  but  there  will  be  a  proper  time  to  consider  of  it  in 
another  place ;  that  is  nothing  to  the  tiial ;  have  you  any  more 
to  say.  Sir  1 

Sci'oop.  No,  my  Lord;  will  your  Lordship  please  to  let 
me  speak  a  word  to  the  jury  ? 

Lord  Chief  Bo/ron.  If  you  speak  to  the  court  the  jury  will 
hear  it. 

Scroop,  Truly,  my  Lords,  this  I  do  perceive,  that  I  am 
under  a  very  great  prejudice  as  to  this  fact.  It  hath  been  the 
case  of  many  gentlemen  besides  myself;  I  desire  that  these 
gentlemen  would  take  my  case  into  consideration,  as  they 
"Would  their  own,  and  I  desire  that  the  Lord  would  give  them 
direction  that  they  may  do  that  which  is  according  to  justice 
and  mercy ;  that  is  all  that  I  have  to  say,  my  Lords. 

T/is  ZfOrd  Chief  Baron  summed  up.  You  gentlemen  that 
ire  sworn  of  this  jury,  you  see  the  prisoner  Mr  Scroop  hath 
been  indicted  for  imagining  and  contriving  the  death  of  his 
Ittte  Majesty,  of  blessed  memory.  King  Charles  the  first.  You 
iee  there  are  several  things  in  this  indictment;  the  charge 
8  the  imagining  and  compassing  the  death  of  the  King.  In 
he  indictment  there  are  several  matters  of  fact  to  prove  this 
magiuation.  The  imagination  is  the  treason,  the  matters  of 
let  to  prove  it  are  but  the  evidences  of  that  imagination ;  if 
ay  one  of  them  be  proved  to  you  it  is  sufficient ;  the  one  is 
yjisvltixig  and  meeting  together  how  to  put  him  to  death,  the 
^her  sitting  and  assuming  authority  to  bring  him  to  trial, 
ben  you  have  a  sentence  by  the  court  to  put  the  King 
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to  death  thereupon ;  afterwards  he  was  put  to  death :  any  one 
of  these  matters  are  evidence  enough  for  you  to  prove  the  in- 
dictment ;   for  though  the  indictment  concludes  that  so  they 
did  imagine  and  compass  the  death  of  the  King,  and  that  the 
King  was  put  to  death  in  manner  and  form  as  aforesaid ;  the 
manner  and  form  aforesaid  goes  to  this,  to  the  imagination  of 
the  heart ;  for  the  law  did  not  tliink  any  one  would  put  the 
King  to  death,  they  thought  it  so  a  crime,  they  thought  it  not 
convenient  to  bring  it  into  the  statute.     But  the  compassing 
and  imagining  the  death  of  the  King  is  made  treason :   then 
to  apply  this  fact  to  the  Gentleman,  it  appears  to  you  here 
by  the  proofs  against  him.     Here  is  Mr  Masterson,  he  swears 
he  saw  him  sit  in  that  pretended   court,  there  is  your  evi- 
dence of  the  first,  the  fii-st  was  their  meeting  together ;  and  of 
the  second  too,  they  did  assume  authority  upon  them  ;  and 
he  swears  further  to  the   Bentencing,   that  the  prisoner  was 
there.     Here  were  the  three  overt-acts  all  proved.     He  con- 
fesses he  did  sign  the  warrant  for  putting  the  King  to  death  : 
This,   without  any  witness  at  all^  was   a  sufficient  proof,  a 
proof  of  proofs.     The  other  witnesses,  you  hear  what  they 
say ;  you  hear  Mr  Kirke,  Mr  Clark,   Mr  Nutley,  swear  all  to 
his  sitting  there.     It  is  true,  when  they  come  to  the  particulais 
where  he  sat,  you  must  remember  it  was  twelve  years  ago; 
when  a  man  sees  a  mixed  number  of  about  eighty  persons,  it 
is  impossible  a  man  should  be  able  to  answer  this  particular 
after  twelve  years,  where  such  a  one  sat;  but  you  may  see 
by  his   sentencing  what  he  did.     They  all  witness  they  saw 
him  positively;  and  one  tells  you,  he  wondered  he  saw  him 
there;  and  indeed  it  might  be  a  wonder;  for  Mr  Scroop  (to 
give  him  his  right)  was  not  a  person  as  some  of  the  rest,  but 
he  was  unhappily  engaged  in   that  bloody  business,   I   hope 
mistakenly;  but  when  it  comes  to  so  high  a  crime  as  this, 
men  must  not  excuse  themselves  by  ignorance  or  misguided 
conscience,  as  to  God,  for  this  horrid  murder  of  the  K.ing, 
somewhat  may  be,  but  there  is  no  excuse  or  extenuation  be- 
fore man ;  there  may  be,  I  say,  before  the  Lord.     You  see  tlw 
proof  is  full  against  this  Gentleman,  as  full  as  may  be ;  wit 
nesses  saw  him  sit,  and  he  himself  confessed  he  signed  th< 
warrants.     I  have  no  more  to  say  to  you,  but,  Grentlemen,  yov 
see  what  it  is;  I  think  for  matter  of  ^t  you  need  not  go  iron 
the  box ;  but  I  leave  it  to  you. 

Scroop,     My  Lords — 

Lord  Chief  Baron,  Mr  Scroop,  if  you  have  any  thing  t 
say  when  the  jury  have  brought  in  their  verdict,  if  you  wii 
say  any  thing  for  matter  of  mercy,  the  Coiui;  will  hear  you. 
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Scroop.     I  thank  your  Lordship. 
The  jury  at  once  convicted  the  prisoner. 
Lord  Chief  Baron.     If  you  mil  say  any  thing  the  court 
will  hear  you. 

Scroop.  I  have  no  more,  my  Lord,  but  refer  my  self  to  this 
honourable  court. 

John  Carew  was  the  next  tried.  It  was  proved  in  his  case 
that  he  sat  in  the  court  when  sentence  was  given,  and  signed 
the  death  warrant,  the  warrant  was  read.  He  was  then 
called  on  for  his  defence,  he  said. 

My  Lords,  the  crimes  that  are  here  laid  to  my  charge  in 
this  indictment  are  treason  and  murder — 

LorcL  Chief  Baron.  I  would  not  have  you  to  be  mis-in- 
formed, it  is  treason  only,  but  it  canies  the  other  in  with  it, 
murder. 

Carew.     Because  you  say  it  carries  the  other  inclusively. 
Lord  Chief  Baron.     It  doth,  the  charge  is  the  compassing 
and  imagining  the  death  of  the  King,  the  other  is  but  evi- 
dence. 

Carew.  Then  the  thing  that  I  stand  upon  before  the  Lord, 
and  before  you  all,  I  say  before  the  Lord,  before  whom  we 
must  all  stand,  and  give  an  account  of  this  action,  which  is  a 
very  great  and  weighty  one :  and  whereas  it  is  charged  there, 
(for  I  shall  not  trouble  you  with  many  words  as  to  the  particu- 
lars, or  as  to  the  proofs,  but  I  shall  ingenuously  acknowledge 
what  the  truth  is,  and  how  far  I  can  believe  it ;)  and  therefore 
I  say  as  to  the  beginning  of  what  was  charged  by  the  counsel, 
and  according  to  the  course  of  the  indictment,  that  what  was 
done  in  those  things,  that  it  was  not  having  the  fear  of  God 
before  mine  eyes,  but*  being  moved  by  the  devil,  and  that 
it  was  done  with  a  traitorous,  malicious,  and  devilish  heart, 
and  all  those  things  mentioned  in  the  indictment :  as  for  that 
I  can  say  in  the  presence  of  the  Lord,  who  is  the  searcher 
of  all  hearts,  that  what  I  did  was  in  his  fear,  and  I  did  it  in 
obedience  to  his  holy  and  righteous  laws. 
[Here  the  people  humm'd.] 

Lord  Chief  Ba/ron.     Go  on.    He  stands  for  his  life,  let  him 
have  liberty. 

Carew,  It  is  part  of  my  charge  not  having  the  fear  of 
Grod.  I  did  such  and  such  things.  I  hope  I  may  have  liberty. 
Lord  Chief  Baron.  Go  on,  you  shall  not  be  interrupted. 
Carew.  I  say  that  I  did  it  in  the  fear  of  the  Lord,  and  I  will 
begin  "with  that,  and  confess  ingenuously  the  truth  of  it. 
When  this  came  into  question,  there  was  an  ordinance  brought 
in  to  try  the  King,  where  my  name  was  not  as  one  of  the 


1660. 

lUgieidif 

otue. 

8croop*t 

trial. 

ConvietetL 


Carew*8 
trial. 


DeftfMt. 


154 


State  Trials. 


leeo. 

Ragicide/ 

COM. 

Carew*» 

trial. 

Vefeiuse. 


judges.  Tliere  was  another  afterwards,  an  act  which  I  shall 
mention  upon  what  groand  by  and  by,  what  that  was,  and  that 
act  was  brought  in  and  committed,  and  names  brought  in,  and 
my  name  was  not  brought  in,  and  so  afterwards  my  name  was 
put  in,  and  seeing  it  I  did  strike  it  out :  after  the  committee 
was  up,  I  told  them  I  did  desire  to  be  excused  in  such  a  busi- 
ness. I  have  told  you,  how,  wherein,  and  the  ground  that  I 
did  it,  which  I  shall  leave  with  the  Lord,  in  whose  hand  your 
and  my  breath,  and  all  our  breaths,  are;  and  therefore  when 
it  was  so,  I  did,  because  of  the  weight  of  it,  as  being  a  very 
great  and  special  thing,  and  so  I  was  very  unwilling,  because 
of  there  being  enough,  which  I  thought  had  more  experience 
every  way  for  so  great  a  concernment  as  that  was  to  be  im- 
ployed  rather  than  I ;  yet  being  satisfied  with  that  authority 
that  did  it;  this  is  to  shew  you  how  I  had  the  fear  of  the 
Lord,  and  did  weigh  the  things :  after  that,  when  the  bill  was 
brought  into  the  house,  my  name  was  put  in  there  with  several 
others,  so  I  came  to  be  in  j  and  what  I  did  was  upon  these 
two  accounts :  fii'st  in  obedience  to  the  Lord,  which  was 
the  chief  thing,  and  in  obedience  to  that  which  was  then 
the  supreme  authority  of  this  nation ;  and  therefore  I  shall 
mention  these  grounds  very  briefly,  because  indeed  the  things 
that  are  controverted  here  at  this  time,  they  have  been  con- 
troverted in  the  face  of  the  whole  world  in  several  nations ; 
and  the  Lord  hath  given  an  answer  upon  solemn  appeals  to 
these  things;  I  shall  therefore  mention  them  very  briefly; 
because  they  have  been  so  publick.  The  Declarations  and  Re- 
monstrances that  have  passed  between  the  King  and  Parlia- 
ment concerning  the  beginning  of  the  wars — 

Lord  Chief  Baron,  Mr  Carew,  I  would  be  very  loth  to 
interrupt  you,  but  I  see  what  course  is  taken,  and  the  peoples 
eyes  are  upon  you:  you  seek  delays,  and  against  the  course 
of  prisoners:  you  say  you  will  confess,  but  you  don't  confess 
the  fact,  after  you  have  spent  all  this  time ;  and  all  the  ^t- 
nesses  are  heard  for  this  that  you  s[>eak  of  now;  if  you  go 
about  to  justify  as  in  the  fear  of  the  Lord,  or  any  thing 
of  that  nature,  that  we  cannot  allow  of;  but  we  do  allow  you 
to  speak  and  give  the  heads  of  what  you  will  say  as  to  the 
matter  of  fact ;  but  to  hear  you  make  discourses  and  debates 
which  are  a  justification  of  a  horrid  and  notorious  treason,  we 
cannot  hear  it ;  we  ought  not  to  hear  the  maintaining  of  open 
treason;  cannot  hear  you  to  speak  that  upon  your  opening, 
which  is  treason :  we  are  willing  that  you  open  the  Heads  I 
what  you  have  to  say;  we  are  upon  our  consciences,  and  to 
appear  before  God  for  what  we  do,  and  so  are  you  too ;  but  re- 
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member,  the  devil  sometimes  appears  in  the  habit  of  an  angel 
of  light.  If  you  will  couch  your  matter  in  a  few  words,  the 
court  affords  you  liberty,  which  is  indeed  beyond  the  strict 
rules  of  law. 

Carew,  You  say  you  sit  here  by  the  laws  of  the  land, 
and  are  swam  to  maintain  the  laws.  We  ou^ht  not,  that  we 
should  plead  to  this  indictment,  for  what  we  did  was  by  an  act 
of  parliament. 

Counsel.  Yr&j  Sir,  this  must  not  be  let  fall  without  reproof, 
or  rather  punishment. 

Carew,  I  believe  there  is  no  precedent  for  it. 
Court  Sir,  we  know  the  act  of  Parliament  as  well  as  you, 
and  most  of  the  standers-by :  you  go  upon  a  false  ground, 
there  was  no  such  act  of  the  supreme  authority  as  you  pre- 
tend to ;  these  are  but  phantasms  of  your  own  brain,  and  must 
not  be  suffered ;  these  things  have  been  controverted  and 
decided  many  a  time  again  and  again. 

Carew.  I  desire  to  have  time  to  speak  how  it  was  begun 
and  carried  on,  or  else  how  shall  I  be  able  to  make  my  defence, 
or  to  tell  you  what  are  the  heads  I  will  insist  upon  ?  I  shall 
declare  the  grounds  upon  which  the  Parliament  did  proceed. 

Lord  Chief  Baron.  Mr  Carew,  If  that  be  your  ground,  the 
Parliament  did  it,  the  House  of  Commons  did  it,  I  have  some- 
thing to  offer  (not  to  interrupt  you)  to  the  then  Commons — 

Carew.  In  my  humble  opinion  for  the  maintaining  of 
this,  it  was  by  authority,  the  supreme  authority,  by  which  it 
was  done. 

Lord  Chief  Baron.  Did  you  sign  this  warrant  for  the 
summoning  and  warning  of  that  court?  And  did  you  sign 
the  warrant. for  executing  the  late  King  ? 

Carew»     1  desire  I  may  go  on  with  my  defence. 
Lord  Chisf  Baron.     We  would  not  have  you  be  mistaken : 
you  seem  to  confess  the  act,  and  now  you  justify  it ;  you  can- 
not speak  any  thing  for  your  justification  till  you  confess  the 

Carew.     I  shall  speak  to  that  in  its  time. 

Lord  Chief  Baron.  You  must  speak  to  that  first,  that  is 
matter  of  fact,  whereupon  the  jury  are  to  go. 

Carew.     There  is  matter  of  law. 

Court.     You  must  speak  to  matter  of  fact  first. 

Carew.  I  say  this  is  that  I  was  about  to  say,  that  the  su- 
prpme  authority — 

Court.  You  must  speak  to  the  fact  first,  whether  you 
did  compass  the  King's  death,  or  not?  That  is  the  first 
ground  ;  if  you  did  not,  there's  an  end  of  the  business :  it  is 
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proved  against  you  that  you  did  it ;  if  you  come  to  justify  it,  it 
must  be  when  you  have  first  agreed  the  matter  of  fact. 

Carew.  I  desire  I  may  have  liberty  to  proceed,  either  for 
matter  of  fact,  or  law,  as  I  list. 

Cawrt.  No,  no,  you  must  first  speak  to  the  fact ;  you  may 
be  after  heard.  You  know  in  all  cases  they  must  begin  with 
the  fact,  either  denying  or  extenuating;  for  matter  of  law 
must  arise  from  the  fact. 

Ca/rew,  But  I  humbly  conceive  there  is  matter  of  law  in 
this  case,  and  it  is  matter  of  law  that  is  above  the  jurisdic- 
tion of  this  inferior  court. 

Mr  Solicitor  General,  I  pray  that  he  may  be  held  to  the 
Issue,  Guilty,  or  Not  guilty :  if  he  deny  the  fact,  let  us  rely  upon 
our  evidence,  and  he  upon  his ;  he  cannot  come  to  law  till  he 
hath  confessed  the  fact.  Tlie  question  is,  whether  you  did,  or 
noti  There  is  the  fact;  if  you  have  any  thing  to  justify, 
that  follows. 

Carew,  I  was  upon  that,  and  going  on  to  shew  the  reasons 
and  grounds  of  it. 

Court.  First  you  must  confess  it,  if  you  will  shew  the  rea- 
sons why  you  did  it. 

Ca/rew,     I  told  you  there  was  some  things  I  did. 

Court,     What  are  those  some  ? 

Carew.     I  do  acknowledge  that  I  was  there  at  the  court. 

Counsel.  Did  you  sign  the  warrants  for  summoning  that 
court,  and  for  execution  of  the  King  ? 

Carew.     Yes,  I  did  sign  them  both. 

Counsel.     Then  say  what  you  wilL 

Lord  Chief  Baron.     Now  go  on. 

Ca/rew.  In  the  year  1640  there  was  a  Parliament  called 
according  to  the  laws  and  constitutions  of  this  nation,  and 
after  that  there  was  some  difference  between  the  King  and 
Parliament,  the  two  houses  of  Parliament,  Lords  and  Com- 
mons, and  thereupon  the  King  did  withdraw  from  the  two 
houses  of  Parliament,  as  appears  by  their  own  declaration^ 
The  Great  Remonstrance,  printed  in  1642;  and  thereupon  the 
Lords  and  Commons  did  declare — 

Lord  Chief  Ba/ron..  Mr  Carew,  the  court  are  of  opinion, 
not  to  suffer  you  to  go  on  in  this ;  they  say  it  tends  not  only 
to  justify  your  act,  but  you  cast  in  bones  here  to  make  some 
difference.  You  talk  of  the  Lords  and  Commons;  you  have 
nothing  to  do  with  that  business;  your  authority  that  you 
pretend  to  was  an  act  of  Parliament  (as  they  called  themselves) 
and  that  when  there  was  but  46  members  in  the  house,  and 
but  26  voted  it. 
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Carew.  I  say,  that  the  Lords  and  Commons  by  their  de- 
claration— 

Mr  Justice  Foster,  Hold  your  hand  a  while,  Sir,  not  so  fast ; 
yon  go  to  raise  up  those  differences  which  I  hope  are  asleep ; 
new  troubles,  to  revive  those  things  which  by  the  grace 
of  God  are  extinct,  you  are  not  to  be  suffered  in  this  ;  it  is  not 
the  singling  out  of  a  few  persons  that  makes  a  Parliament. 
We  see  as  before,  so  still,  it  is  your  course  to  blow  the 
trumpet  of  sedition.  Did  you  ever  hear,  or  can  you  produce, 
instances  of  an  act  of  Parliament  made  by  the  House  of  Com- 
mons alone  ?  though  this  was  not  the  House  of  Commons,  as 
you  heard  before. 

Carew.  Neither  was  there  ever  such  a  war,  or  such  a 
precedent. 

Court,  Nor  we  hope  never  will  be :  pray  remember,  you 
were  returned  to  serve  in  the  house  ;  what  was  that  writ  that 
sumnaoned  your  appearance  ?  You  had  no  manner  of  ground 
in  the  world  to  go  that  way  that  you  did. 

Counsel,    We  pray  that  the  prisoner  at  the  bar  give  us  pa- 
tience a  little  to  repeat  that  to  him  which  your  Lordships  have 
been  so  often  troubled  with  declaring;    this  is  not  the  first 
or  second   time   that   in  this   court   it  hath  been  said,    that 
neither  the  Lords  nor  the  Commons,  jointly  nor  severally, 
iiave  any  power  at  all  to  proceed  upon  the  person  of  the  King; 
that  it  is  not  in  their  power  to  condemn  any  man  in  England 
without  the  good  pleasure  of  the  King,  much  less  the  King 
himself;  and  that  this  is  the  great  liberty  of  the  people  of 
England  that  it  should  be  so ;  and  it  was  the  fii*st  breach  and 
invasion  of  our  liberty  that  that  Parliament  first  made,  and 
which  you  justify  in  the  name  of  the  Lord.     In  this  case  to 
throw  us  upon  debates  of  the  war,  and  to  talk  here  of  the 
causes  and  reasons  of  that  quarrel  which  ended   in  such  a 
tragedy;  for  this  person  to  come  here  with  this  confidence, 
and  to  justify  it,  but  that  he  knows  he  cannot  be  in  a  worse 
condition,  one  would  wonder  it  should  fall  from  any  man  that 
hath  any  regard  of  himself.     It  is  all  one  to  them  that  perish, 
whether  they  fall  by  one  sin,  or  multitudes :  he  makes  no 
scruple  to  multiply  treasons.     I  do  beseech  your  Lordships  he 
may  not  ofier  as  he  hath  begun,  but  that  the  jury  may  pro- 
ceed. 

Court,  All  the  court  are  of  the  same  opinion,  not  to  hear 
any  thing  like  the  former  discourses. 

Carew,  I  desire  I  may  be  heard ;  I  have  not  compassed 
the  death  of  the  late  King,  contrived  the  death  of  the  King ; 
what  I  did  I  did  by  authority. 
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Court.  This  is  not  to  be  heard ;  you  have  heard  what  hath 
been  said  to  you,  there  could  be  no  such  authority,  neither  was, 
nor  could  be;  but  you  would  by  a  wire-lace  bring  it  in  by 
this.  You  have  confessed  the  fact,  which  must  be  left  to  the 
jury. 

Mr  Annisley,     I  think  you  were  present  in  the  House  of 
Commons  when  that  vote  passed  for  agreement  with  the  King 
in  the  treaty  at  the  Isle  of  Wight.    You  know  the  King  having 
condescended  to  most  of  the  desires  of  his  Parliament,  there 
was  a  debate  in  the  house,  and  a  conclusion  that  they  were 
grounds  for  peace.     You  know  the  Lords  and  Commons  did 
resolve  to  agree  with  their  King;  when  that  was  done,  that 
would  not  satisfy  you,  and  other  members  of  the  house ;  then 
you  go  and  contrive  new  ways;  you  contrive  a  new-fashioned 
Parliament,  the  driving  away  many  members  by  power,  which 
you  could  not  do  by  the  law  of  the  land  :   nay,  the  Parlia- 
ment had  declared  against  it :  that  which  you  pretend  is  by  au- 
thority, is  no  authority ;  for  a  few  of  you  set  up  an  arbitrary 
Parliament  of  a*  few  of  yourselves,  when  you  had  driven  away 
the  rest :  this  kind  of  parliament  gives  you  the  authority  you 
pretend  to.     You  were  saying  that  the  Parliament  was  called 
at  first,  the  Lords  and  Commons,  by  the  King,  according  to  the 
ancient    constitutions   of  the    laws:    did    such   a   Parliament 
give  you  such  authority  as  you  pretend  to,  an  act  of  Pariia- 
ment,  as  you  call  it,  which  was  but  an  order  of  some  of  the 
Commons,  and  but  a  few  of  them  :  you  can  have  no  manner  of 
justification,  and  therefore  your  plea  must  be  over-ruled,  as 
yesterday  it  was  in  the  like  case  ^     You  are  indicted  upon  a 
clear  act  of  Parliament  of  25th  Edwai'd  III.  and  you  defend 
your  self  upon  pretence  of  an  act  of  Parliament,  which  hatli 
been  over-ruled  as  no  act. 

Carew,  I  am  a  stranger  to  many  of  these  things  which 
you  have  offered,  and  this  is  strange,  you  give  evidence  sit- 
ting as  a  Judge. 

Lord  Chief  Baron,  You  are  mistaken,  it  is  not  evidence ; 
he  shews  you  what  authority  that  was,  an  authoiity  of  26 
members  :  how  is  this  evidence  1  Mr  Carew,  if  you  have  any 
thing  more  of  fact  go  on :  if  you  have  nothing,  but  according 
to  this  kind  of  discourse,  I  am  commanded  to  direct  the  jury. 

Carew,  I  am  very  willing  to  leave  it  with  the  Lord,  if  you 
will  stop  me  that  I  cannot  open  the  true  nature  of  those 
things  that  did  give  me  ground  of  satisfaction  in  my  con- 
science that  I  did  it  from  the  Lord. 

Mr  Solicitor  General,     1  do  pray,  for  the  honour  of  God,  andi 

^  See  Harrison's  case,  ante^  p.  137. 
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oar  King,  that  he  may  not  be  suffered  to  go  on  in  this  manner. 
You  have  been  suffered  to  speak ;  you  have  said  but  little,  only 
sedition ;  you  pretend  a  conscience,  and  the  fear  of  the  Lord, 
when  all  the  world  knows  you  did  it  against  the  law  of  the 
Lord)  your  own  conscience,  the  light  of  nature,  and  the  laws 
of  tlie  land,  against  the  oaths  you  have  taken  of  allegiance 
and  supremacy. 

Carew.  Gentlemen  of  the  jury,  I  say  I  shall  leave  it  with 
you.  This  autliority  I  speak  of  is  right,  it  was  the  supreme 
power ;  it  is  well  known  what  they  were. 

Counsel.  It  is  so  indeed,  many  have  known  what  they 
were. 

Lord  Chief  Baron.  Mr  Carew,  You  have  been  heard  what, 
and  beyond  what,  was  fft  to  say  in  your  own  defence ;  that 
which  you  have  said,  the  heads  of  it  you  see  the  whole  court 
haih  over-ruled.  To  suffer  you  to  expatiate  against  God,  and 
the  King,  by  blasphemy,  is  not  to  be  endured ;  it  is  suffering 
iwison  to  go  about  to  iufect  the  people :  but  they  know  now 
too  well  the  old  saying,  In  Nomine  Domini,  in  the  name  of 
the  Lord,  all  mischiefs  have  been  done;  that  hath  been  an  old 
rule.     I  must  now  give  directions  to  the  jury. 

Gentlemen  of  the  jury — 

Carew,  I  have  desired  to  speak  the  words  of  truth  and 
soberness,  but  have  been  hindered. 

The  Lord  Chief  Baron  then  summed  up. 

The  jury  at  once  convicted  the  prisoner. 

Tliomas  Scot  was  tried  next. 

On  the  question  of  challenge  he  asked  that  those  men  who 
have  been  of  the  former  jury  might  not  be  named ^"  **I  know" 
he  said  "  my  liberty  of  exceptiug  against  my  number." 

Lord  Chief  Baron.  Mr  Scot,  that  which  you  do  desire  is  a 
iliiiig  not  right;  the  offence  with  one  is  not  the  same  with 
others :  I  speak  not  but  that  the  court  will  do  you  all  right ; 
the  court  will  grant  it,  if  you  will  wave  your  challenges;  but 
it'  you  mean  those  that  have  been  by  others  challenged,  it  is 
against  law. 

tScoL  I  am  willing  to  bring  my  self  upon  my  trial,  and  I 
^ill  take  the  ordinary  way  of  excepting  and  challenging. 

The  jury  were  then  sworn. 

It  was  proved  that  Scot  sat  on  the  court  the  day  on  which 
sentence  was  pronounced  and  aigued  the  death  warrant.  The 
warrant  was  read. 

Witnesses  were  then  called  to  prove  the  prisoner  boasting 
of  this  ;   Sir  Theophilus  Biddulph  was  the  first. 

^  See  the  resolutions  in  this  case,  ante^  and  Scroop's  case,  p.  144. 
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Counsel,  Pi'ay  tell  my  Lords  and  the  jury  what  you  have 
heard  the  prisoner  say  tpuching  this  busiuess  of  putting  the 
King  to  death. 

JSir  TheophUue  Biddulph,  I  did  hear  him  confess  that  he  did 
sit  as  one  of  the  judges  of  the  late  King ;  and  that  he  was  so 
far  from  repenting  of  the  act,  that  he  did  desire  when  he  died 
that  a  tomb-stone  might  be  laid  over  him  with  this  inscrip- 
tion, "Here  lies  Thomas  Scot,  who  adjudged  to  death  the  late 
King." 

Counsel.     Where  did  he  say  this  1 

Sir  Theo.  Biddulph.     In  the  Parliament-House. 

Colonel  Copley  stated  that  he  was  one  of  the  secluded  mem- 
bers ;  when  we  were  called  to  sit  in  the  House  again,  the  prisoner 
at  the  bar,  Mr  Thomas  Scot,  (I  think  it  was  the  last  day  we 
sat,)  there  being  some  speaking  of  the  horridness  of  the  fact, 
he  made  a  long  harangue  about  that  horrid  act  \  and  he  said, 
he  hoped  he  should  never  repent  of  it,  and  desired  that  when 
he  died  it  might  be  written  upon  his  tomb-stone,  "  Here  lies 
Thomas  Scot,  who  adjudged  to  death  the  late  King." 

Court,  Sir  Theophilus  Biddulph,  where  was  it  you  heard 
him  speak  those  words  ? 

Sir  Theo,  Biddulph.     To  my  best  remembrance  it  was  in 
Richard's  Parliament;  it  was  about  January  or  February  was   I 
twelve  months. 

Counsel,     Were  not  you  a  member  for  the  City  of  London  i 
in  that  Parliament  ? 

Sir  T,  Biddulph.     Yes. 

Counsel.     Mr  Copley,  where  was  it  that  you  heard  it  %  \ 

Copley.     It  was  in  April  last.  I 

Mr  Solicitor  General.     It  was  a  settled  persuasion  of  his  \ 
heart,  and  he  thought  it  fit  to  glory  in  it. 

The  Lord  Mayor  Elect  was  called  and  said  j 

My  Lords,  1  was  one  of  those  secluded  members  that 
were  returned  again  a  little  before  the  coming  in  of  bis 
Majesty.  Upon  the  last  day  of  our  sitting,  Mr  Scot  seeino*  | 
the  House  must  break,  said,  "  Their  heads  must  be  laid  to  the  j 
block  if  there  was  a  new  Parliament,"  for  said  he,  "  I  confess  i 
I  had  a  hand  in  putting  the  King  to  death,  and  I  desire  a.11  the 
world  may  take  notice  of  it,  and  I  desire  when  I  die  it  nxsty  be 
written  on  my  tomb,  I  do  not  repent  of  any  thing  I  liave 
done ;  if  it  were  to  do,  I  would  do  it  again." 

Mr  Solicitor  General.     Dd  it  again !   He  follows  his  'blows 
home. 

Mr  William  Lenthall  stated 

My   Lords,   the    last    day    it    was,    the   last  instant     of 
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time,  we  were  resolving  of  breaking  the  house,  there  was 

some  opposition  to  it,  not  very  much :  the  general  consent  of 

the  Louse  was  to  dissolve  it ;  I  must  confess  at  that  time  I 

did  hear  Mr  Scot  much  justify  that  act  of  the  death  of  the 

King,  (which  truly  I  was  much  offended  at,)  I  confess  to  you 

upoD  my  oath  touching  his  speech  of  the  inscription  upon  his 

tomb  I  did  not  hear  that.     Justifying  the  death  of  the  King 

he  made  a  long  harangue  abf>ut,  and  he  sat  at  the  upper  end 

of  the  gallery ;  but  these  words,  of  having  it  written  upon 

his  tomb,  and  to  have  all  the  world  take  notice  of  it,  I  do 

not  remember. 

Counsel  My  Lords,  my  Lord  Mayor  Elect  omitted  some- 
thing ;  pray  let  him"  speak  to  it. 

Lord  Mai/or  Elect.  My  Lords,  the  conclusion  of  his  speech 
ended  thus;  .**  Being  it  is  your  pleasure  to  have  it  so  (the  house 
di&iolved),  I  know  not  how  to  hinder  it ;  but  when  that  is 
done,  I  know  not  where  to  hide  this  hated  head  of  mine." 

Coutisel,  We  desire  to  hear  what  the  prisoner  will  say 
for  himself. 

Scot.  I  have  no  certainty  from  the  witnesses  that  I  was 
there,  but  in  a  wandering  way,  they  know  not  where  I  sat 
nor  my  posture.  You  speak  of  words  that  I  uttered  in 
Parliament,  I  do  humbly  insist  upon  it  that  I  am  not  to 
answer,  nor  they  to  allege,  any  thing  of  that  nature :  it  is  a 
high  breach  of  privilege. 

Counsel.  There  is  no  privilege  of  Parliament  for  treason. 
First,  some  of  the  words  were  spoken  in  Richard's  Parliament, 
and  that  you  do  not  own  to  be  a  Parliament;  then  another 
thing  (a  known  rule  in  law)  there  is  no  privilege  of  Parlia- 
ment for  treason. 

Scot.  I  have  heard  the  rule,  but  do  not  so  well  under- 
stand it,  of  that  spoken  in  Richard's  Pailiament ;  it  will  be  a 
nice  thing  for  me  to  distinguish  between  that  and  another 
Parliament;  but  this  I  think,  that  convention  of  the  people 
)iight  to  have  the  privilege  of  the  Parliament,  as  well  as  any 
»ther.  I  humbly  conceive  it  was  testimony  that  ought  not  to 
ye  given  to  you ;  whatever  I  say  in  Parliament,  the  privilege 
xtends  to  no  more  than  this,  that  I  may  be  lawfully  secured 
ill  the  Parliament  hath  been  acquainted  with  it,  but  not 
nallj  concluded  till  the  Parliament  have  heard  it. 

Lord  C?iief  Baron.  You  are  indicted  for  compassing  and 
nagining  the  death  of  the  King:  I  would  have  you  under- 
a,nd,  that  in  case  a  man  should  commit  an  act  of  treason, 
s  it  in  what  place  soever,  there  is  no  place  of  sanctuary  for 
eason  :  in  case  of  felony,  if  a  man  be  indicted  for  felony  in 

s.  T.     II.  11 


1660. 

RegieidU 

etme. 
Scoft  trial 

LenlhalVt 
evidence. 


Browne. 


De/enu. 

Not  to  an 
noertohat 
toae  said  in 
Parliament. 


No  privilege 
for  treatoik 


Legality  qf 
Richard 
CromtoelCs 
Parliament. 


162 


State  Trials, 


1660. 


JleffMde^ 

COM. 

SeoCs  trial, 

Quutionqf 
privilege. 


Qiuithn  qf 
aulliorUy. 


the  Parliament- House,  during  the  time  of  Parliament,  this  is 
not  to  be  tried  in  Parliament,  but  according  to  the  rule  of 
common  law ;  so  in  case  of  treason,  the  House  of  Commons 
in  Parliament  doth  not  try  treasons :  that  distinction  which 
you  make  is  nothing. 

Scot.  I  humbly  conceive  there  is  such  a  privilege,  that  no 
man  shall  ever  be  called  to  account  for  any  thing  spoken  in 
Parliament,  if  he  be  not  called  to  account  by  the  house  before 
any  other  member  be  suffered  to  speak. 

Lord  Chief  Baron,  That  is,  the  house  will  not  determine; 
but  that  doth  not  extend  to  your  case,  you  are  not  charged 
here  cnminally  for  speaking  those  words  that  have  been 
testitied  against  you,  but  for  compassing  and  imagining  the 
Kiug's  death,  of  which  there  are  other  evidences,  and  this 
but  an  evidence  to  prove  that. 

Scot,  My  Lord,  I  never  did  say  these  words  with  thai 
asrgravation  which  is  put  upon  them,  I  have  had  a  great  deal  o 
hard  measure;  as  to  say,  I  hope  I  shall  never  repent,  I  tak( 
God  to  witness,  because  it  was  spoken  well  of  by  some,  an( 
ill  by  others,  I  have  by  prayers  and  tears  often  Kought  th* 
Lord,  that  if  there  were  iniquity  in  it  he  would  shew  it  me 
I  do  affirm  I  did  not  say  so. 

Lord  Mayor  Elect,  My  Lord,  I  omitted  something,  whicl 
was  this ;  I  had  occasion  to  speak  with  Mr  Scot  whilst  Kichard' 
Parliament  was  sitting,  and  among  other  discourse  insistii^ 
upon  some  things  that  Richard  had  done,  said  he,  ''  I  have  cu 
off  one  tyrant's  head,  and  I  hope  to  cut  off  another." 

Scot,     My  Lord,  this  is  but  a  single  witness. 

Mr  Solicitor  General,  I  suppose  he  meant  Richard,  for  l 
was  a  tyrant. 

Lord  Chief  Baron,  Speak  on,  Mr  Scot,  whatever  you  hai 
to  say.  I 

Scot,  If  that  be  laid  aside  as  an  impertinency,  I  have  tl 
less  to  say. 

Lord  Chiff  Baron,  The  next  thing  you  have  to  do  is  i 
answer  to  the  fact,  whether  you  did  it,  or  did  it  not.  j 

Scot,     I  say  this,  whatever  I  did,  be  it  more  or  less,  I 
it  by  the  command  and  authority  of  a  parliamentary  jx)^ 
I  did  sit  as  one  of  the  Judges  of  the  King,  and  that 
justify  me,  whatever  the  nature  of  the  fact  was. 

Lord  Chief  Baron,     We   have  had  these   things    all< 
before  us  again  and  again:  the  court  are  clearly  8atisfi< 
themselves   that  this   act  could   not  be  done  by  any  pj 
mentary  power  whatsoever.     I  must  tell  you  what  hath 
delivered,  that  there  is  no  power  on  earth  that  has  any  coei 
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power  over  the  King,  neither  single  persons  nor  a  community, 
neither  the  people  collectively  nor  representatively.     In  the 
next  place,  that  which  you  oft'er  to  be  done  as  by  authority  of 
Parliament,  it  was  done  by  a  few  members  of  the  House  of 
Commons ;  there  were  but  46  there  at  that  time,  and  of  those 
46,  not  above  26  that   voted  it;  at  that  time  the  House  of 
Lords  was  sitting,  who  had  rejected  it,  and  without  them  there 
vras  no  Parliament;  there  was  a  force  upon  the  Parliament, 
there  were  excluded  seven  parts  out  of  eight.     Supposing  you 
were  a  full  House  of  Commons,  and  that  without  exception, 
there  was  not  authoiity  enough ;  and  it  is  known  to  you,  (no 
inan  better,)  that  there  never  was  a  House  of  Commons,  before 
the  time  that  this  foul  act  was  made  for  erecting  that  High 
Court  of  Justice,  assumed  authority  for  making  a  law ;  you 
cannot  pretend  to  act  by  authority  of  Parliament ;  and  because 
you  would  excuse  it,  that  you  did  it  by  authority  of  Parlia- 
ment, whether  it  were  good  or  no.     If  any  man  do  that  which 
is  unlawful  by  an  unlawful  authority,  the  assuming  to  do  it 
by  that   authority  is  an  aggravation,  not  an  extenuation,  of 
the  fact :  it  was  over-ruled ;  I  think  my  Lords  will  tell  you, 
that  they  do  not  allow  of  that  authority  at  all,  either  to  be 
for  justification  or  plea. 

Scot.  My  Lords,  I  humbly  pray  leave  to  say,  that  without 
offence  to  the  court,  this  court  hath  not  cognizance  to  declare 
whether  it  were  a  Parliament  or  no. 

Lord  Chief  Baron,  That  was  objected  also;  and  we  must 
acquaint  you,  that  first  of  all  it  is  no  derogation  to  Pai-liar 
ment,  that  what  is  a  statute  should  be  adjudged  by  the 
oommon  laws.  We  have  often  brought  it  into  question, 
whether  such  and  such  a  thing  was  an  act  of  Parliament,  or 
not ;  any  man  may  pretend  to  an  authority  of  Parliament.  If 
forty  men  should  meet  at  Shooters'  Hill,  as  the  little  conven- 
tion did  at  Westminster,  and  say,  "  We  do  declare  ourselves  a 
Parliament  of  England  ; "  because  they  do  &o,  shall  not  this  be 
udged  what  is  a  statute,  and  what  noti  It  is  every  day's 
>ractice,  we  do  judge  upon  it ;  the  fact  is  so  known  to  every 
tody,  they  did  assume  to  themselves  a  royal  authority;  it 
lath  been  over-ruled  already;  it  hath  been  the  mistake  of 
lany;  the  vulgar  acceptation  of  the  word  Parliament.  A 
Parliament  consists  of  the  King,  Lords,  and  Commons ;  it  is 
ot  the  House  of  Commons  alone,  and  so  it  is  not  by  authority 
r  Parliament :  it  is  not,  unless  it  be  by  that  authority  which 
takes  up  the  Parliament :  you  cannot  give  one  instance 
lat  ever  the  House  of  Commons  did  assume  the  King's 
ithority. 
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Scot  I  can  many,  where  there  was  nothing  but  a  House  of 
Commons. 

Gov/rt     When  was  that  1 

Scot     In  the  Saxons'  time. 

Cowrt  You  say  it  was  in  the  Saxons'  time ;  you  do  not 
come  to  any  time  within  600  years ;  you  speak  of  those  times 
wherein  things  were  obscure. 

Scot  I  know  not  but  that  it  might  be  as  lawful  for  them 
to  make  laws  as  this  late  Parliament,  beinsf  called  by  the 
"  Keepers  of  the  Liberties  of  England :"  my  Lords,  I  have  no 
seditious  design,  but  to  submit  to  the  providence  of  God. 

Court  This  is  notorious  to  every  man;  this  we  have 
already  heaixl  and  over-ruled. 

Lord  Finch.  That  that  I  hope  is  this,  that  Mr  Scot  will 
contradict  that  which  he  hath  said  before;  that  in,  that  he 
hopes  he  should  not  repent,  I  liope  he  doth  desire  to  re- 
pent. Mr  Scot,  for  this  we  must  over-rule  it,  as  we  have 
done  before  ;  there  is  nothing  at  all  to  be  pleaded  to  the  juris- 
diction, and  this  point  hath  been  determined  l)efore. 

Scot  The  Parliament  in  former  times  consisted  not  so 
much  of  King,  Lords  and  Commons,  but  King  and  Parliament. 
In  the  beginning  of  the  Parliament  in  1641,  the  Bishops  were 
one  of  the  three  estates ;  if  it  be  not  properly  to  be  called  a 
Parliament,  a  legislative  power,  though  it  be  not  a  Parliament, 
it  is  binding :  if  two  estates  may  take  away  the  third,  if  the 
second  do  not  continue  to  execute  their  trust,  he  that  is  in 
occupancy  may  have  a  title  to  the  whole :  I  do  affirm  I  have 
a  parliamentary  authority,  a  legislative  power,  to  justify 
me. 

Lm*d  Chief  Baron.  Mr  Scot,  what  you  speak  concerning 
the  Lords  spiritual  is  nothing  to  your  case,  be  it  either  one 
way  or  other,  it  was  done  by  an  act  of  Parliament,  with 
consent  of  the  King,  Lords,  and  Commons ;  though  you  will 
bring  it  down  to  make  these  Commons  have  a  legislative 
power,  I  told  you  it  was  over-ruled  before.  We  have  suffered 
you  to  expatiate  into  that  which  was  a  thing  not  intended  by 
many  of  my  Lords,  that  you  should  have  any  such  power  to 
expatiate  into  what  is  nothing  but  to  make  a  new  government, 
which  is  the  highest  treason  next  to  the  murdering  of  the 
King,  in  the  world ;  to  subvert  the  laws,  and  to  make  a  few 
of  the  Commons,  nay,  if  they  had  been  the  whole,  to  make 
them  to  have  the  legislative  power.  Mr  Scot,  if  you  have 
any  thing  in  extenuation  of  the  fact  we  shall  hear  you,  farther 
on  this  we  cannot. 

Lord  Finch.    If  you  speak  to  this  puri)Ose  again,  for  my  part 
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I  will  profess  myself  1  dare  not  hear  further  of  it;  it  is  so 
poisonous  blasphemous  a  doctrine,  contrary  to  the  laws,  if 
yoa  go  upon  this  point,  I  shall  (and  I  hope  my  Lords  will  be  of 
that  opinion  too)  desire  the  jury  may  be  directed. 

Scot  I  thought,  my  Lord,  you  would  rather  be  my  coun- 
sel ;  it  is  not  my  single  opinion,  I  am  not  alone  in  thia  case, 
therefore  I  think  I  may  justify  myself  in  it ;  it  was  the  judg- 
ment of  many  of  the  secluded  members  to  own  us  to  be  a 
Parliament. 

Lord  Annesley.  What  you  said  last  doth  occasion  my 
rising;  you  seem  to  deliver  my  opinion,  who  you  know- 
could  never  agree  to  what  you  have  alleged ;  truly  I  have 
been  heartily  sorry  to  hear  the  defence  you  have  made  to-day, 
because  you  know  I  have  had  letters  from  you  of  another 
nature ;  I  was  very  confident  to  have  heard  you  an  humble 
penitent  this  day,  instead  of  justifying  yourself:  as  to  that 
vbich  you  say  of  the  secluded  members  ow^ning  you  to  be  a 
Parliament,  they  were  so  far  from  it,  that  you  know  for  how 
many  years  they  lay  under  sufferings  and  obscurity  because 
they  could  not  acknowledge  that  an  authority  w^hich  was  not 
80 :  you  cannot  forget  the  declaration  of  both  houses  that 
was  published  upon  a  jealousy  that  the  people  had,  they 
would  change  the  government  of  King,  Lords  and  Commons ; 
it  was  far  fr<»m  their  thoughts.  It  was  called  in  that  declara- 
tion, "A  black  scandal  cast  upon  them  :"  this  declaration  you 
know  was  by  order  of  both  houses  affixed  to  all  Churches  in 
England,  that  people  might  take  notice  what  they  held  to  be 
the  fundamental  government  of  this  kingdom.  King,  Lords, 
md  Commons.  After  this  for  you  to  set  up  another  govern- 
nent,  and  under  them  to  act  such  things  that  one  would  think 
khould  liardly  enter  into  the  heart  of  any  man.  You  know 
rery  well  all  along  they  declared  themselves  faithful  subjects 
0  the  King,  and  so  would  have  lived  and  died  ;  and  you  might 
tave  had  your  share  of  the  happiness  of  that  peace,  if  you 
(mid  have  had  an  inclination  to  submit  to  that  which  both 
ouses  had  resolved.  When  you  and  others  could  not  bring 
our  hearts  to  stoop  to  your  fellow  subjects,  when  you  could 
ot  submit  to  that  equal  rule  to  take  your  share  with  them, 
hen  pride  carried  some  so  high,  then  was  the  beginning  of 
>ur  iaX\  and  others* ;  and  none  could  expect  other  than  what 
210W  come  to  pass,  that  they  should  come  to  that  shame  and 
rrow  that  this  day  hath  brought  upon  you  :  I  could  have 
ished  to  have  heard  nothing  but  an  humble  confession  of  the 
alt  that  hath  been  clearly  proved,  and  no  justification  of  it: 
ra    have   sworn,  among  others,   to   preserve   the  laws   and 
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people  of  this  kingdom  ;  but  you  drove  away  not  only  the 
House  of  Lords,  but  most  of  the  Commons,  and  then  to  give 
the  name  of  a  Parliament  to  the  remainder,  this  is  a  great 
aggravation  of  your  treason.  I  think  we  of  the  secluded 
members  could  not  have  discharged  our  duty  to  God  and  the 
kingdom  if  we  had  not  then  appeared  in  Parliament  to  have 
dissolved  that  Parliament,  and  so  by  our  joint  assent  put  an 
end  to  all  your  pretences,  which  if  we  had  not  done,  we 
had  not  so  soon  come  to  our  happiness,  nor  you  to  your 
misery. 

Lord  Chief  Baron.  The  court  hath  told  you  before  their 
opinions  in  this  thing,  and  no  further  debate  is  to  be  allowed 
in  this,  the  justification  of  it  doth  comprehend  treason;  we 
ourselves  are  not  by  law  to  allow  the  hearing  of  it.  If  you 
have  nothing  to  say  for  yourself  I  must  give  direction  to  the 
jury. 

Scot,  I  humbly  crave  leave  to  move  the  jury  that  they 
bethink  themselves,  and  consider  of  it  rather  as  a  special 
verdict,  than  of  a  definitive  one.  I  think  there  is  cause  of  a 
special  verdict. 

Court,  If  there  was  need  of  a  special  verdict,  (we  are 
upon  our  oaths,)  I  should  give  direction  to  the  jury.  What 
we  do,  we  do  upon  our  oaths,  and  must  answer  it  before  God 
Almighty.  The  court  hath  delivered  their  opinions  before, 
that  in  this  case  the  pretended  authority  under  which  yon 
did  derive  that  power  which  you  did  execute,  that  it  is  nc 
authority,  it  is  void  in  law,  it  is  a  foundation  (if  it  wew 
true)  of  subverting  all  laws,  and  indeed  of  all  religion,  i 
power  that  you  assume  to  yourselves  of  judging  and  condemn 
ing  your  King,  that  you  would  countenance  such  an  authority 
is  a  great  aggravation  of  the  fault.  They  are  judges  whethe 
you  did  imagine  or  compass  the  King's  death,  that  is  all  th 
jurors  have  to  do.     Gentlemen  of  the  jury — 

Scot.  I  would  know  what  particular  law  I  have  tran! 
grossed  in  this  thing. 

Court,  The  law  of  God  and  man,  in  statute  25  Edward  II! 

Scot,     I  humbly  conceive  that  reaches  not  to  this  case. 

Court.  To  satisfy  you  in  that,  the  very  words  of  tl 
statute  are.  If  any  man  do  compass  or  imagine  the  King 
death  it  is  treason ;  the  indictment  is,  "  That  you  did  imngii 
and  compass  the  death  of  the  King.''  If  the  fact  be  prov< 
against  you,  you  are  within  the  statute. 

Scot.  You  will  not  say  the  King  shall  be  a  traitor  if  1 
shall  compass  the  death  of  the  Queen.  I 

Court.     The  Queen  is  a  subject. 
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Scot     I  am  not  yet  convinced. 
Lord  Chief  Baron,     Gentlemen  of  the  jury — 
Scot     I  do  plead  and  claim  that  I  am  within  the  compass 
of  several  pardons,  and  desire  counsel  in  that  particular;  I  do 
come  within  the  compass  of  his  Majesty's  pardon. 

Lord  Chief  Bwron,  If  you  had  not  gone  on  to  matter  of 
justification  you  might  have  been  more  heard  to  this  of  pardon; 
but  after  a  justification  then  to  come  for*  a  pardon,  which 
implies  a  confession  of  guilt,  they  are  contradictory;  I  must 
tell  you  we  are  now  upon  the  point  of  law.  That  proclamation 
I  doubt  not  but  his  Majesty  will  inviolably  make  good ;  but  we 
are  not  to  judge  of  that,  it  is  nothing  in  a  legal  proceeding : 
you  are  now  in  a  court  of  law,  it  is^  not  to  be  pleaded  in 
a  court  of  law ;  the  King's  pardon  in  law  must  be  under 
liis  broad  seal :  how  far  yoii  are  under  that  proclamation 
care  will  be  taken,  and  what  is  fitting  to  be  done  will  be 
done ;  but  it  is  nothing  in  the  matter  of  the  charge  to  this 
jury. 

Scot     I  desire  counsel  touching  the  statute  25  Edward  III. 
Court     You  should  have  done  it  before  you  had  confessed 
the  fact. 

Scot     I  may  do  it  in  arrest  of  judgment. 
Lord  Chief  Barron,     Mr  Scot,  for  that  of  the  King's  pro- 
clamation,  if  you  be  within  the  benefit  and  compass  of  it, 
according  to  his  royal  word  and  honour  in  it,  you  will  have 
the  benefit  of  it,  but  it  is  not  a  plea  in  law,  but  it  must  be  a 
pardon  under  seal ;   whatsoever  concerns  that  proclamation 
will  be  considered,  it  is  nothing  to  the  matter  whereupon  the 
jury  are  to  go.     Gentlemen  of  the  jury,  you  see  the  prisoner, 
Thomas  Scot,  stands  indicted  for  compassing   and  imagining 
the  death  of  our  dread  sovereign  King  Charles  the  First,  of 
most  glorious  and  blessed  memory.     He  is  indicted  for  com- 
passing and  imagining  his  death,  there  is  the  treason;   and 
what  is  set  afterwards  in  this  indictment  is  only  to  manifest 
this   compassing  and  imagining,  because  that  being  in  the 
heart   alone,   without  some   overt  act  nobody  can  prove   it. 
There  are  several  overt  acts  laid  in  the  indictment;   one  is, 
a  traitorous  consulting  and  meeting  together  how  to  put  the 
King  to  death :  then  a  sitting  upon  the  King  as  a  prisoner, 
he  being  before  them  about  his  life  and  death :   the  third  is 
sentencing  to  death;   that  which  followed  is,  that  he  was 
murdered :  if  any   of  these  acts   should  be  proved  the  in- 
dictment is  proved.  For  the  proof,  there  are  sevenil  witnesses 
have  fully  proved   that  he  did  sit  there  several  times,  par- 
ticularly upon  January  27,  which  was  the  day  of  the  sentence ; 
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that  he  did  sit  there  all  of  them  agree  to  that;  it  is  true, 
as  to  the  circumstances  where  he  sat,  one  gentleman  says 
he  sat  in  the  second  row,  on  the  left  hand  of  Bi-adshaw ; 
you  will  remember  it  is  twelve  years  ago,  how  any  man 
upon  the  view,  and  after  so  long  a  distance  of  time,  should 
be  able  to  remember  in  what  posture  one  man  was  from 
the  rest,  I  think  neither  you  nor  I  could  remember.  Here 
is  one  proves  to  you  that  he  did  sign  the  warrant  for  execut- 
ing the  King ;  he  says,  *'  how  can  another  know  his  hand  ? " 
You  see  what  the  witnesses  say,  they  knew  it;  a  man  can 
prove  nothing  more  of  another  man's  hand  than  that,  unless 
they  see  it  written.  There  is  nothing  to  put  upon  you  but  his 
words:  you  see  what  words  are  aggravated  against  Mr  Scot; 
whereas  he  says,  it  is  a  breach  of  the  privileges  of  Parliament ; 
if  it  were  so,  it  is  nothing  to  this  fact ;  though  another  man 
should  break  the  privileges  of  Parliament,  it  is  nothing  to  you; 
but  besides,  it  is  not  a  breach  of  the  privilege  of  Parliament 
You  have  heard  the  witnesses  what  they  have  said  against 
him.  Mr  Lenthall  swears  that  he  did  speak  at  large  fully  in 
owning  that  business  of  the  King's  death,  the  rest  swear  posi- 
tively to  the  same  effect,  and  that  at  several  times ;  what  was 
that?  He  gloried  in  it,  defended  it,  and  said,  he  could  wish 
it  were  engraven  on  his  tomb-stone;  he  hath  denied  this  thut 
the  witnesses  have  proved :  that  which  is  left  to  you  is, 
whether  the  prisoner  at  the  bar  is  guilty  of  compassing  and 
imagining  the  King's  death  ;  and  so  go  together. 
The  jury  found  Scot  guilty. 

John  Jones  and  Gregory  Clement  were  then  brought  up. 

Gregory  Clement  preferred  his  petition  to  the  court. 

The  indictment  against  them  both  was  read. 

Lord  Chief  Baron.  If  you  do  confess  your  offence  your 
petition  will  be  read. 

Clement.     I  do,  my  Lord, 

Lord  Chief  Baron.  Mr  Clement,  if  you  do  confess  (that 
you  may  understand  it)  you  must  when  you  are  called,  and 
when  the  jury  are  to  be  charged ;  you  must  say,  (if  you  will 
have  it  go  by  way  of  confession,)  that  you  wave  your  former 
plea,  and  confess  the  fact. 

Clerk.  Gregory  Clement,  you  have  been  indicted  of  high 
treason,  for  compassing  and  imagining  the  death  of  his  late 
Majesty,  and  you  have  pleaded  Not  guilty;  are  you  contented 
to  wave  that  plea,  and  confess  it  ] 

Clement.     I  do  confess  myself  to  be  guilty,  my  Lord. 

On  Jones  being  asked  if  he  wanted  to  challenge  any  of  the 
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juiy,  he  said,  '^  I  confess  I  sat  amongst  them  some  days,  but 
not  maliciously  contrived  the  death  of  the  King." 

Counsel,  He  is  troubled  at  the  form,  he  confesseth  the 
matter,  that  he  was  there  sitting  in  the  High  Court  of  Justice. 
If  he  will  not  confess  we  will  prove  it. 

The  fact  of  Jones  sitting  on  the  High  Court  of  Justice  and 
signing  the  warrant  was  proved,  and  the  jury  convicted  him. 

All  the  prisoners  that  had  been  convicted  on  that  day  were 
then  ordered  to  be  brought  to  the  bar. 

Lord  Chief  Baron,  Mr  Scot,  I  must  speak  a  word  to  you; 
jou  made  mention  of  the  King's  proclamation  for  pardon, 
and  you  did  desire  the  benefit  of  it.  As  I  told  you  before,  so 
now  again,  that  it  was  not  proper  for  us  upon  that  proclama- 
tion to  give  any  allowance  by  way  of  plea,  because  the  pardon 
ought  to  be  under  the  broad  seal;  but  God  forbid  but  just  and 
due  consideration  should  be  had  of  it  with  honour,  so  far  as 
JOU  are  comprehended  within  it ;  though  judgment  shall  pass, 
no  warrant  for  execution  shall  go  out  against  you  till  con- 
sideration be  had,  how  far  you  are  within  the  compass  of  that 
proclamation ;  and  the  like  to  you,  Mr  Scroop. 

Clerk,  Adrian  Scroop,  hold  up  thy  hand.  Thou  hast 
been  indicted  of  high  treason,  and  hast  thereof  been  found 
Guilty:  what  canst  thou  say  for  thyself  why  judgment  should 
not  pass  for  thee  to  die  according  to  law  ? 

Scroop,     I  do  humbly  submit  to  his  Majesty's  mercy. 

Clerk.  John  Carew,  hold  up  thy  hand.  Thou  art  in  the 
like  condition  with  the  former,  what  canst  thou  say  ] 

Carew,     I  commit  my  .cause  unto  the  Lord. 

Clerk.  Thomas  Scot,  hold  up  thy  hand.  Thou  art  in  the 
like  condition  with  the  former,  what  canst  thou  say  ] 

Scot  I  shall  only  say,  I  do  only  cast  myself  upon  his 
Majesty,  and  pray  mercy. " 

Clerk.  John  Jones,  hold  up  thy  hand.  Thou  art  in  the 
like  condition  with  the  former,  what  hast  thou  to  say  1 

Jozies.     I  pray  his  Majesty's  clemency. 

Clerk.  Gregory  Clement,  hold  up  thy  hand.  Thou  stand- 
est  indicted  of  high  treason,  and  thereunto  hast  pleaded 
Guilty,  what  canst  thou  say  % 

CletnerU.     I  pray  mercy  from  the  King. 

Lord  Chief  Baron,  You  that  are  prisoners  at  the  bar,  ye 
see  the  sentence  of  death  is  to  pass  against  you ;  and  for  ought 
you  know,  or  we  know  yet,  may  be  nearer  than  you  are  aware. 
How  soon  it  will  be  executed  we  know  not ;  when  you  have 
reflected  upon  your  own  consciences,  many  of  you  could  not 
choose  but  look  there,  and  see,  as  in  a  glass,  the  foulness  of 
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this  horrid  offence :   it  is  the  murder  of  our  most  gracious 
sovereign,  King  Charles  the  First  of  blessed  memory ;  a  prince 
whom  we  (such  of  us  as  had  the  honour  personally  to  attend 
him)  knew  was  of  such  parts  and  virtues,  if  he  had  been 
a  private  man  more  could  not  have  been  desired ;  truly  what 
he  did  as  a  King,  his  clemency,  how  it  appeared  at  first  in  this 
prince's  time :    if  you  look  what  peace  and  prosperity  we 
enjoyed  in  his  days,  we  will  not  find  it  in  other  Kings'  times ; 
you  had  not  a  nobleman  put  to  death,  save  one,  and  that  for 
an   offence   which  must  not  be  named  ^ ;  a  prince  that  had 
granted  so  much :  you  may  remember  what  was  granted  before 
the  beginning  of  these  wars ;  giievances  complained  of,  Star- 
Chamber,  High-Commission  Court,  Ship-money,  the  Claim  of 
Stannery,  &c.  all  these  were  taken  away :  what  concessions  he 
made  after  in  the  Isle  of  Wight;  how  much  he  wooed  and 
courted  the  people  for  peace.     I  urge  this  unto  you  only  that 
you  would  lay  it  to  your  hearts,  that  you  would  consider  what 
it  is  to  kill  a  King,  and  to  kill  such  a  King.     If  any  of  yon 
shall  say,  that  we  had  no  hand  in  the  actual  murder  of  the 
King,  remember  that  they  that  brought  him  to  the  bar,  were 
all  one  as  if  they  had  brought  him  to  the  block ;  as  St  Paul 
confessed,  though  he  held  but  the  clothes,  he  killed  the  martyr 
Stephen.     You  are  shortly  to  appear  before  God's  tribunal, 
and  I  beseech  God  Almighty  that  he  will  give  you,  and  us  all, 
those  hearts,  that  we  may  look  into  ourselves;  no  fig-leaves 
will  serve  the  turn;   whatsoever  you  have  said  now  as  pri- 
soners,  or  allowed  to  say  for  your  own  preservation  in  point  of 
fact ;  notwithstanding  it  will  not  serve  before  God  Almighty : 
all  things  are  naked   before  him.     Lay  it  to  your   hearts; 
God   Almighty,  though  you  have  committed  these  foul  and 
horrid  sins,  yet  he  can  pardon  you,  as  he  pardoned  that  mur- 
der of  David  :  I  speak  it  to  you,  that  you  may  lay  it  to  yom* 
hearts.     I  am  ^heartily  sorry,  in  respect  you  are  persons  of 
great  civility,  and  (those  that  I  know)  of  very  good   parts; 
and  this  I  must  say,  that  you  will  consider  with  yourselves,  if 
any  of  you  have  been  led  away,  though  it  were  with  his  own 
conscience,  if  any  of  you  did  it,  as  you  conceived,  in  conscience, 
remember  that  our  Saviour  saith,  the  time  shall  come  when 
they  will  persecute  you,  and  kill  you,  and  think  they  do  God 
good  service.     I  have  the  judgment  of  charity,  possibly  some 
of  you  did  it  in  this  kind,  and  this  is  less  than  doing  it  wil- 
fully ;  others  might  do  it  by  a  misguided  conscience  ;  there  is 
a  spiritual  pride ;  men  may  overrun  themselves  by  their  own 
holiness,   and  they  may  go  by  pretended  revelations  :    mei 
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may  say  I  have  prayed  about  such  a  thing.     (I  do  not  speak  it 
with  reproach  to  any.)     If  a  man  should  commit  a  robbery; 
or  murder,  merely  because  he  will,  and  sHbuld  come  and  say, 
I  have  prayed  against  it,  and  cannot  understand  it  to  be  a  sin, 
as  one  in  Shropshire  did,  and  yet  notwithstanding  killed  his 
own  father  and  mother.     Try  your  own  spirits,  you  must  not 
think  that   every  fancy  and   imagination  is  conscience;  men 
may  have  a  strange  fancy  and  presumption,  and  that  they  may 
call  conscience :   take   heed,    there  is  a  spiritual  pride ;    the 
devil  doth  many  times  appear  like  an  angel  of  light;  do  not 
rest  upon  that  self-confidence :  examine  your  hearts,  consider 
the  fact  by  the  Word  of  God ;  that  is  the  rule,  the  law  is 
to  be  applied  to  it,   "Where  the  word  of  a  king  is,  there 
is  power ;  and  who  may  say  unto  him,  What  doest  thou  ^  ] " 
That  is  to  shew  the  power  of  kings  in  scripture:  remember 
withal  that  of  David  in  Psalm  IL  that  penitential  Psalm,  when 
he  had  committed  that  horrid  sin  against  Uriah;  remember 
what  he  said  being  a  king,  tiM  soli  peccavi,  Against  thee  only 
have  I  sinned.    Truly  it  being  in  such  a  case,  I  speak  it  as  be- 
fore God   Almighty,  according  to  my   duty  and  conscience, 
I  wish  most  heartily  as  to  your  persons :  I  pray  God  to  give 
you  that  grace  that  you  may  seriously  consider  it,  and  lay  it  to 
heart,  and  to  have  mercy  upon  you,  and  to  forgive  you,  and 
this  is  all  that  I  have  to  say ;  and  now  not  I,  but  the  sentence 
of  the  law. 

The  usual  sentence  was  then  passed'. 

The  Court  adjourned  to  the  next  day,  October  13th,  when 
a  new  batch  of  regicides  were  tried,  those  who  had  neither  sat 
when  sentence  was  pronounced,  nor  signed  the  death  warrant, 
but  had  taken  an  active  part  in  putting  Charles  to  death.  The 
first  of  them  was  Cook,  who  had  acted  as  counsel  for  the  com- 
monwealth against  Charles  on  his  trial.  He  was  indicted  on 
the  same  indictment  as  Scroop  and  Jones,  only  alleging  that 
he  aided,  abetted,  assisted,  countenanced,  and  procured  the 
others  to  do  it. 

Afr  Solicitor  General,  May  it  please  your  Lordships,  and 
you  Gentlemen  that  are  sworn  of  this  jury,  the  prisoner  at  the 
bar  stands  indicted  for  high  treason,  for  compassing  and 
imagining  the  death  of  the  late  King  of  blessed  memory: 
the  indictment  sets  forth,  that  he,  together  with  others,  (Ud 
assemble  at  Westminster-Hall,  and  sets  forth  many  other 
particulars  of  sitting,  sentencing,  and  of  the  consequent  death 
and  murder  of  the  King.     The  matter  and  charge  of  the 
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indictment  is,   for  compassing  and  imagining  the   death  of 
the  King,  the  rest  of  the  circumstances  of  the  indictment  are 
but  alleged  as  overt  acts  to   prove   the   imagination,  which 
only  is  the  treason.     This   prisoner  at  the   bar   stands   here 
indicted   for  this  treason   of  compassing   and  imagining  the 
late  King's  death.     My  Lords,  his  part  and  portion  in  this 
matter  will  be  different  from  those  that  have  been  tried  before 
you;  they  sat  as  Judges  to  sentence  the  King,  and  he,   my 
Loi'ds,  stood  as  a  wicked  instrument  of  that  matter  at  the  bar, 
and  there  he  doth  with  his  own  hand  subscribe  and  exhibit 
a   charge   of  high   treason,   a   scandalous   libel,   against    our 
Sovereign,  to  that  pretended  court  to  be  read  against  him, 
as  an  accusation  in  the  name  of  all  the  people  of  England; 
when  he  had  done  that,  he  makes  large  discourses  and  aggra- 
vations to  prove  innocency  itself  to  be  treason.     When  he  had 
done,  he  would  not  suffer  his  Majesty  to  speak  in  his  defence, 
but  still  took  him  up,  and  said,  that  he  did  spin  out  delays, 
and  desired  that  the  charge  might  be  taken  as  if  he  had  con- 
fessed it.     He  pressed  the  court  that  judgment  might  be  given 
against  the  King;  he  was  the  man  that  did  demand  that 
wicked  judgment  before  the  court  pronounced  it ;  and  he  was 
the  man  that  did  against  his  own   conscience,  after  he  had 
acknowledged  that  he  was  a  wise  and  gracious  King,  yet,  say 
he  must  die,  and  monarchy  with  him  ;   there   in  truth    was 
the  treason  and  the  cause  of  that  fatal  blow  that  fell  upon 
the  King.     This  was  his  part  to  carry  on ;  how  he  did  it  as 
a  wicked  counsellor  we  shall  prove  to  you,  and  that  he  did 
receive  the  wages  and  reward  of  the  iniquity. 

Mr  Nutley  said,  My  Lords,  the  first  day  of  bringing  his 
Majesty  to  his  trial  was  Saturday,  January  20,  1648.     Before 
they  sat  in  publick,  they  that  were  of  the  committee  of  that 
which   they  called  the  High  Court  of  Justice,  did  meet  in 
the  Painted  Chamber,  which  was  in  the  forenoon  of  that  day. 
Being  there,  I  did  observe  that  there  was  one  Price  a  scrivener 
that  was  writing  of  a  charge ;  I  stood  at  a  great  distance  and 
saw  him  write,  I  saw  this  gentlemen,  the  prisoner  at  the  bar, 
near  thereabouts  where  it  was  writing,  I  think  it  was  in  the 
cotirt  of  wards.     This  charge  afterwards  (a  parchment  writing) 
I  did  see  in  the  hands  of  this  gentleman  the  prisoner  at  the 
bar.     A  very  little  after  that  they  called  their  names  they  did 
adjourn  from  the  Painted  Chamber  into  Westminster-Hall,  tbe 
great  hall.     The  method  that  they  observed,  the  first  thing 
was   to  call  the   Commissioners  by  name   in   the   act;     the 
pretended  act  for  trying  the  King  was  read;  that  is,  "when 
the  court  was  sat  the  Commissioners  were  called  by  their 
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names,  and  &h  1  reinembei:  they  stood  up  as  their  names  were 
called :  the  next  thing  was  reading  the  act  for  trying  of  his 
late  Majesty.     After  that  was  read,  then  this  gentleman,  the 
prisoner  at  the  bar,  presented  the  parchment  writing,  which 
was  called  the  impeachment,  or  charge,  against  his  Majesty : 
Mr  Bradshaw  was  then  pret^ident  of  that  court,  aud  so  called 
Lord  President;  he  commanded  that  the  [jrisoner  should  be 
sent -for,  saying,   "Serjeant  Dendy,  send  for  your  piisoner;" 
thereupon  the  King  was  brought  up  as  a  prisoner,  and  put 
within  a  bar :  and  when  the  court  was  silenced,  and  settled, 
this  gentleman,   the   prisoner    at    the    bar,    did   deliver   the 
charge,  the  impeachment  to  the  court,  and  it  was  read ;  the 
King  was  demanded  to  plead  to  it  presently.     Here  I  should 
first  tell  you,  that  upon  the  King's  first  coming  in  there  was  a 
kind  of  speech  made  by  Mr  Bradshaw  to  the  King  in  this 
manner,  I  think  I  shall  repeat  the  very  words,  "Charles  Stuart 
King  of  England,   the  Commons   of   England,    assembled  in 
Parliament,  taking   notice   of   the   efTusiun   of   blood  in   the 
land,  which  is  fixed  on  you  as  the  author  of  it,  and  whereof 
you  are  guilty,   have  resolved   to   bring   you  to  a  trial  and 
judgment,  and  for  this  cause  this  tribunal  is  erected : "  there 
was  little  reverence  given  to  his  Majesty  then,  which  I  was 
troubled  at :  he  added  this  iurther,  that  there  was  a  charge  to 
be  exhibited  against  him  by  the  Solicitor-General;   I  think 
this  gentleman  was  so  called  at  that  time,  and  he  called  to 
Lim  to  exhibit  the  charge ;  and  this  gentleman,  (the  prisoner 
at  the  bar,)  did  deliver  an  impeachment,  a  parchment  writing,  • 
which    was   called  a  charge   against  the  King   at  that  time,  I 
which  was  received,  and  read  against  him.  | 

Counsel,     Did  you  ever  see  the  charge  ]  [which  was  then  | 
thewn  to  Mr  Nutley.]  | 

Nutley.     My   Lords,    I   do  believe  that  this  is  the   very 
charge,   I  am  confident  it  is  the  same  writing;  I  have  often 
seen  him  write,  and  by  the  character  of  his  hand  this  is  the 
same.      Immediately    upon   the    delivery   of   this    charge    of 
impeachment  which   was   delivered  in   the   King's   presence, 
after    it    was    read    the    King    was    demanded   to    give    an 
answer  to  it ;  his  Majesty  desired  to  speak  something  before 
he  did    answer  to   the   pretended   impeachment,    (for   so   his 
Majesty  was  pleased  to  call  it,)   he  did   use   words   to  this 
purpose  ;  saith  he,  I  do  wonder  for  what  cause  you  do  convene 
me  here  before  you :  he  looked  about  him,  said  he,  I  see  no 
Lords  here,  where  are  the  Lords  %    Upon  this  Mr  Bradshaw, 
the  President,  for  so  he  was  called,  did  interrupt  his  Majesty, 
and  told  him.  Sire,  saith  he,  you  must  attend  the  business  of 
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the  court;  to  that  purpose  you  are  brought  hither,  and  you 
must  give   a  positive  answer  to  the  charge;   said  the  King, 
you  will  hear  me  speak,  I  have  something  to   say    before  I 
answer;  after  much  ado,  he  was  permitted  to  go  on  in  the 
discourse  he  was  in,  so  far  as  they  pleased.     His  Majesty  said, 
T  was  in  the  Isle  of  Wight,  and  there  I  was  treated  with  by 
divers  honourable  persons.  Lords  and  Commons,  for  a  treaty  of 
peace  between  me  and  my  people ;  the  treaty  was  so  far  pro- 
ceeded  in  that  it  was  near  a  perfection :   truly  (said   he)  I 
must  needs   say   they  treated  with  me  honourably,  and  up- 
rightly; and  when  the  business  was  come  almost  to  an  end, 
I  was  hurried  away  from  them  hither,  I  know  not  by  what 
authority ;   now  I  desire  to  know  by  what  authority  I  was 
called    to    this    place]     That   is   the   first   question   I    shall 
ask  you  before  I  answer  the  charge.     It  was  told  him  by 
Mr  Bradshaw,  the  President,  that  the  authority  that  called 
him   thither   was   a   lawful   authority ;    he   asked  him   what 
authority  it  was,  the  second  time ;.  it  was  answered  him  by 
the  president,  that  it  was  the  authority  of  the  Commons  of 
England,  assembled  in  Parliament,  which  he  affirmed  to  be 
the  supreme  authority  of  this  nation ;   the  King  said,  I  do 
not  acknowledge  its  authority.     Authority,   if   taken   in  the 
best  sense,  it  must  be  of  necessity  understood  to  be  lawful, 
therefore  I  cannot  assent  to  that;  I  am  under  a  power,  but 
not  under  an  authority ;  and  there  are  many  unlawful  powers, 
a  power  that   is  on  the   highway;    I   think  I  am   under  a 
power,  but  not  under  an  authority ;  you  cannot  judge  me  by 
the  laws  of  the   land,    nor   the   meanest   subject.     I  wonder 
you  will  take  the  boldness  to  imj^each  me,  your  lawful  King. 
To  this  purpose  his  Majesty  was  pleased  to  express  himself  at 
that  time,  with  more  words  to  that  purpose.     The  King  went 
on  to   further  discourse   concerning   the  jurisdiction   of  the 
court.     Bradshaw,   the   President,  was   pleased   to  interrupt 
him,  and  told  him   several  times,  that  he  trifled  the  court's 
time,  and  they  ought  not  to  endure  to  have  their  jurisdiction 
so  much  as  questioned.     This  gentleman  at  the  bar  T  did  hear 
him  demand  the  King's  answer  several  times  ;  a  positive  answer 
was  required  of  the  King ;  the  King  often  desired  to  be  heard, 
and  he  inteiTupted  him  again  and  again,  several  times,  and  at 
length  it  was  prayed  that  the  charge  that  was  exhibited  against 
him  might  be  taken  pro  confesso  by  the  prisoner  at  the  bar, 
if  so  be  that  he  would  not  answer.     This,  my  Lord,  is  the 
substance   of   what   I  have  to  say  against  him.     Truly,  my 
Lord,  I  knew   the   gentleman   well,   I  was   well  acquainted 
with  him,   and  for  the  satisfaction   of  my  own   conscience. 
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(for  I  was  very  tender  in  the  business,  and  sorry  he 
wan  engaged  in  ifc,)  I  went  to  him,  and  desired  him  to 
desist;  I  had  discourse  with  him,  (for  I  was  then  a  young 
student  in  the  Temple,  and  had  a  little  knowledge  in  the 
Jaws :)  I  desired  him  to  consider  the  dangerous  consequences 
of  such  a  proceeding;  I  may  say  I  did  it  with  tears  in  my 
eyes,  for  I  had  a  very  good  respect  to  the  gentleman  for  his 
profession's  sake,  being  learned  therein :  truly,  my  Lords,  he 
did  answer  me  thus,  *'  I  acknowledge  it  is  a  very  base  business, 
liut  they  put  it  upon  me ;  I  cannot  avoid  it,  you  see  they  put 
it  upon  me."  I  had  some  discourse  with  him  concerning  the 
Oath  of  Allegiance;  truly  he  was  satisfied  that  this  oath  was 
against  the  business  in  question  :  I  saw  he  was  troubled 
at  it. 

Counsel,    Can  you  speak  of  the  manner  of  calling  for  judg- 
ment against  the  King  ] 

Nutley.     That  (I  have  already  answered  to  it)  was  several 
times  done;  the  King  was  brought  several  times  to  the  bar, 
and  at  every  time  he  was  brought  he  was  pressed  to  answer 
whether  Guilty  ?  or  Not  Guilty  ? 
Court.     By  whom  ? 

NuUey.     By  the  Solicitor  there,  the  prisoner  now  at  the 
bar.    My  Lords,  I  remember  his  Majesty  was  pleased  when  he 
saw  he  could  not  be  heard  to  the  discourse  that  he  did  intend 
to  make  of  the  whole   business;    said  the  King,  if  you  will 
needs  press  nie  to  answer,  I  must  demur  to  your  jurisdiction. 
My  Lords,  the  answer  that  was  given  to  that  was  this,   Mr 
Bradshaw,  their  then  president,  did  say,  Sire,  said  he,  if  you 
demur  to  the  jurisdiction  of  this  court,  I  must  let  you  know 
that  the  court  doth  overrule   your  demurrer ;  this  was  said, 
my  Lords,  and  judgment  was  pressed  very  often. 
Court,     By  whom  % 
NuUey.     By  the  prisoner  at  the  bar. 
Cook,     My  Lords,  may  I  ask  him  a  question  1 
Court,     Yes. 

Cook.  The  first  question  is,  whether  the  parchment  was 
delivered  by  me  unto  the  court,  or  brought  into  the  court  by 
Mr  Broughton,  the  clerk  % 

Nutley.  I  do  incline  to  believe,  that  it  was  brought  into 
the  court,  and  delivered  by  some  hand  or  other  to  the  prisoner 
at  the  bar;  I  do  believe  it  was,  for  I  do  remember  it  was 
written  by  one  Price;  I  was  told  that  was  his  name;  I 
believe  it  was  brought  into  the  court,  and  delivered  to  the 
prisoner. 

Counsel,     But  did  he  exhibit  it  ] 
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Nutley,     Yes,  my  Lords. 

Cook,     Did  you  see  me  set  my  hand  to  that  parchment  % 

NvMey,     No,  my  Ix)rds,  but  I  believe  it  to  be  his  hand. 

Cook,  Another  question,  whether  Mr  Nutley  did  hear  me 
say  concerning  the  opinions  of  those  gentlemen,  what  they 
intended  to  do  in  that  business  ? 

Nutley,  My  Lords,  I  do  remember  that  I  had  often  con- 
ference with  the  gentleman  at  the  bar.  I  desired  him  to 
desist  from  the  business,  considering  the  dangerous  con> 
sequences  of  it.  Truly,  my  Lords,  I  do  well  remember  that  he 
did  say  he  did  hope  they  did  not  intend  to  take  away  the 
King's  life :  said  I,  if  they  go  about  any  such  thing  do  you 
use  your  utmost  endeavour  to  preserve  his  life;  said  he,  I 
did  labour  to  that  purpose,  but  they  tell  me  they  only  intend 
to  bring  him  to  submit  to  the  Parliament. 

Cook,  It  is  said  that  I  demanded  judgment  of  his  life; 
Mr  Nutley,  I  demand  of  you  whether  I  used  the  words  of 
judgment  against  his  life,  but  only  I  demanded  their  judg- 
ment] 

Nutley,  HAy  Lords,  for  that  I  cannot  possibly  remember 
to  a  syllable,  but  judgment  was  demanded. 

Court.     By  whomi 

Nutley.     By  this  person. 

Cook.  I  said  the  judgment  of  the  court,  not  against  him, 
T  meant  judgment  for  his  acquittal. 

Court.  Did  you  ever  hear  him  desire  the  court  that  the 
charge  might  be  taken  pro  confesso  ? 

Nutley.  That  I  have  said,  my  Lords,  it  was  urged  by  the 
prisoner  at  the  bar  against  his  Majesty,  that  if  he  would  not 
plead  to  the  charge,  that  then  the  matter  charged  in  it  might 
be  taken  pro  confesso.  But,  my  Lords,  if  you  please  to  give  me 
leave  to  add  this  one  word  more,  I  did  hear  him  say  at 
that  time;  he  shewed  me  a  paper,  that  contained  an  order 
of  the  court,  that  did  direct  the  very  words  that  he  should 
use  when  he  came  to  deliver  the  charge ;  whether  those  words 
were  in  the  order  I  do  not  know. 

Cook,  Was  I  not  directed  by  those  gentlemen  the  very 
words  I  should  speak  1 

Court.  We  are  satisfied  in  that;  he  says  by  an  ordei 
that  you  shewed  him,  you  were  so  directed.  If  you  have  an} 
thing  more  ask  it  him. 

Warrington  was  the  next  witness.  He  said,  I  ^was  present 
about  the  20th  of  January,  1648,  at  that  which  they  called  th< 
High  Court  of  Justice,  and  Mr  Bradshaw  sat  there  as  presi 
dent.     This  gentleman  at  the  bar,  after  tlie  reading  o£  th 
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commission,    and    directions    by   the   president   to    bring    his 
Majesty    (the    prisoner   they    called    him)    to    the    bar;    the 
King  being  brought,  after  silence    made,  and  some   speeches 
made  by    the    President,    this    gentleman,    the    prisoner    at 
the  bar,    having   then   a   parchment   in   his    hand,    the   sub- 
stance of   it   was  for  levying   war  against  the   kingdom,    he 
prayed  that  it  might  be  read,    and    accepted  as  a  charge,  in 
behaK  of   the   good  people  of  England.     It  was  accordingly 
read,  and   afterwards   being   demanded   to   answer,   after  his 
Majesty  having  given  several  reasons  as  to  the  jurisdiction  of  the 
court  on  four  days,  every  day  the  prisoner  at  the  bar  demanded 
th  judgment  of  the   court :    and  if  his  Majesty   would   not 
answer  to  the  charge,  that  it  might  be  taken  pro  confesso. 
Counsel.     Do  you  know  his  hand  if  you  see  it  ] 
Farrington,     I  have  not  seen  his  hand  a  long  time.      [The 
impeachment  was  shewn  the  witness.] 

Farrington.     Truly,  Sir,  this  is  like  his  hand. 
Counsel.     Do  you  believe  it  is  1 

Farrington.     It  is  very  like  it,  I  do  not  know  positively. 
Counsel.     Did  you  hear  the  words  pro  confesso  ? 
Farrington.    Yes,  my  Lords,  several  times  after  the  first  day. 
Counsel.     Did  he  interrupt  the  King  in  his  discourse,  as 
to  say   these   words,    that   the   charge   might   be   taken  pro 
confesso  ? 

Farrington.  I  do  remember  one  day  there  was  some  inter- 
ruption between  the  King  and  him,  the  King  laid  his  cane 
upon  his  shoulder,  desired  him  to  forbear. 

Cook.     You  cannot  say  that  I  interrupted  his  Majesty. 
Farrington.    I  remember  that  the  King  laid  his  cane  upon 
rour  shoulders. 

Cook.  Whether  did  I  on  the  first  or  the  last  day  demand 
ttdgment,  or  that  any  thing  might  be  taken  pro  confesso  ? 

Farrington.  After  the  first  day  you  did  on  several  days ; 
ou  did  on  the  last  day. 

Griffith  Bodurdo  said,  My  Lords,  I  was  present  all  the 
ine  that  the  King  Was  before  the  court  as  a  prisoner;  I 
as  present  all  the  day,  having  a  conveniency  out  of  my  house 
tto  a  gallery  that  was  some  part. of  it  over  that  court.  I  do 
inember  that  the  prisoner  at  the  bar  (whom  I  never  saw 
xfore  that  time)  did  exhibit  a  charge  the  first  day  against 
e  King,  in  these  very  terms,  calling  the  King,  "  the  prisoner 
the  bar."  The  charge  I  heard  it  read  then,  I  have  not 
?n  it  since ;  the  substance  was  this.  That  for  levying 
ir  against  the  '  parliament  and  people  of  England,  and 
such    and   such  a  place  killing  the   people  of   England, 

s.  T.     II.  12 


1660. 

RegiddM* 
case. 

Cook*8  trial. 

Farrinff- 

ton'a 

evidence. 


Boiurdo's 
evidence. 


178 


State  Trials. 


1660. 

Regicides* 
case. 

CooVa  triai. 

JBodurdo*s 
evidence. 


Heme*8 
evidence. 


(I  think  Naseby  and  Keinton  Field  was  named  in  it,  and 
divers  other  places  were  named  in  the  charge,)  and  the  con- 
clusion was,  that  he  had  done  those  things  as  a  tyrant, 
traitor,  murderer,  an^  a  publick  and  implacable  enemy  of 
the  Commonwealth.  But  this  prisoner  at  the  bar  did  exhibit 
the  charge,  and  the  King  did  then,  as  you  have  heard  he  did, 
plead  to  the  jurisdiction  of  the  court.  The  King  would  fain 
have  been  heard,  but  I  think  they  did  adjourn  for  that  time. 
The  next  day  he  pleaded  the  same  thing;  I  remember  the 
answer  that  was  several  times  given;  twice  by  Bradshaw 
to  the  King  thus,  "That  the  Court  did  assert  their  own  juris- 
diction," on  the  second  and  third  days,  I  do  not  remember 
if  on  the  first,  the  prisoner  at  the  bar  did  demand  judgment 
for  the  King's  not  pleading,  and  did  several  times  make 
complaints  to  the  court  of  the  King's  delays;  saying  he 
intended  delays,  and  nothing  else. 

Cook,  Pray,  my  Lords,  one  question ;  whether,  my  Lords, 
before  he  heard  me  speak  of  demanding  judgment  against  the 
King,  he  did  not  hear  Mr  Bi-adshaw  several  times  say  that 
the  court  owned  their  authority,  and  that  the  matter  would 
be  taken  pro  confesso  ? 

JBodurdo.  I  did  hear  the  prisoner  at  the  bar  desire  of  the 
court,  that  it  might  be  so ;  and  I  heard  the  prisoner  tell  the 
King  that  it  must  be  so. 

Joseph  Heme  stated,  Upon  Saturday  the  20th  of  January, 
1648,  it  was  the  first  day  his  Majesty  was  convened  before  them. 
I  could  not  come  near  the  court,  only  I  saw  him  at  a  distance  5 
I  heard  nothing  but  the  acclamations  of  the  people,  crying 
out,  "  God  save  your  Mnjesty ;"  what  was  done  in  court  I  kno^ 
nothing  of.  On  the  Monday  I  was  there,  and  had  a  convenience 
to  see  and  hear  what  was  acted ;  and  so  his  Majesty  bein^ 
come  to  the  seat  appointed  for  him,  the  prisoner  at  the  bai 
being  called  upon  by  the  then  President  Bradshaw,  he  dei 
manded  of  him  what  he  had  to  ask  of  the  court.  He  wai 
then  talking  with  Dorislaus,  and  seemed  not  to  mind  thj 
business  of  the  court.  His  Majesty  sitting  near,  takes  hi| 
stick  and  thrusts  the  prisoner  at  the  bar  upon  his  shoulderl 
and  the  prisoner  looking  back  with  a  great  deal  of  indignatioj 
turned  about :  I  did  hear  Bradshaw  speaking  to  him  in  the^ 
words,  "  Mr  Solicitor,  have  you  any  thing  to  demand  of  t^ 
court  1 "  Whereupon  the  prisoner  at  the  bar  did  use  these  (j 
the  like  words ;  *'May  it  please  your  Lordships,  I  have  formerj 
in  the  name  of  the  Commons  assembled  in  Parliament,  ai 
the  good  people  of  England,  exhibited  a  charge  of  hij 
treason,  and  other  high  crimes,  against   Charles   Stuart,    tl 
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prisoner  at  the  bar;  j[flinging  his  head  back  in  this  manner 

to  him;)    I  have   further   to   require    of   the  court    that  he 

may  be  demanded  to  make  positive  answer  by  confession  or 

denial ;  if  not,  that  the  court  would  take  it  pro  confesso^  and 

proceed  according  to  justice;"  this  was  on  the  first  day  I  was 

in  the  court.     The  President  Bradshaw  told  his  Majesty,  that 

he  heard   what   was   craved   in   the   name   of  the  Commons 

assembled  in  Parliament,  and  the   good   people   of  England, 

against  him,  by  the  now  prisoner  at  the  bar.     The  King  stood 

up,  but  Bradshaw  prevented  him  in  what  he  had  to  say,  telling 

of  him  that  the  court  had   given   him    time    to  that  day  to 

know  when   he  would   plead  to   the   charge.      His    Majesty 

proceeded  to  object  against  the  jurisdiction,  and  said  he  did 

demur  to   the  jurisdiction   of    the   court;    upon    which   the 

President  answered  him,  "  If  you  demur  to  the  jurisdiction  of 

the  court,  you  must  know   that   the   court   hath   over-ruled 

your  demurrer;  and  you  must  plead  to  your  charge.  Guilty, 

or  Not  guilty."     Upon  that  the  King  asked  their  authority, 

and  desired  he  might  give  reasons  against  it ;  this  was  refused 

by  the  President ;  the  President  at  last  was  content  to  tell 

him,  that   though   he  was  not  satisfied  with  their  authority, 

they  were,  and  he  must  be ;  but  to  satisfy  him,  he  told  him  in 

short,  they  sat  there  by  the  supreme  authority  of  the  nation, 

the  Commons  assembled  in  Parliament,  by  whom  his  ancestors 

ever  were,  and  to  whom  he  also  was  accountable  ;  then  the  King 

stood  up,  "  By  your  favour  shew  me  one  precedent."    Bradshaw 

sat  down  in  an  angry  manner,  "Sire,"  said  he,  "we  sit  not 

here  to  answer  your  questions,  plead  to  your  charge.  Guilty,  or 

Not  guilty  :    Clerk,  do   your  duty."     Whereupon   Broughton 

stood  up,  and  asked  what  he  had  to  say,  whether  Guilty  or 

Not  guilty]     And  President  Bradshaw  said,  that  if  he  would 

not  plead  they  must  record  his  contempt.     His  Majesty  turned 

about  to  the  people,  and  said,  "Then  remember  that  the  King 

of  England  suffers,  being  not  permitted  to   give  his  reasons, 

for  the  liberty  of  the  people ;"  with  that  a  great  shout  came 

from  the  people,  crying,  "  God  save  the  King; "  but  there  was 

an  awe  upon  them,  that  they  could  not  express  themselves  as 

they  would  have  done,  I  believe. 

Counsel,  What  did  Cook  say  to  the  judgment  %  Did  you 
hear  him  press  for  judgment  1 

Heme.  Yes,  I  heard  these  words  from  the  prisoner  at  the 
bar,  that  if  the  King  would  not  plead,  his  charge  might  be 
taken  pro  confeaao,  and  that  the  court  might  proceed  according 
to  justice. 

Cook.     One  question  more,   whether  he   often  heard  me 
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speak  those  words,  that  it  might  be  taken  pro  con/essOf  and 
to  proceed  according  to  justice  1 

Heme,  You  desired  he  might  be  held  to  his  plea,  con- 
fession or  denial,  that  he  might  not  be  suiFerei  to  use  any 
words  to  the  jurisdiction  of  the  court. 

Cook,     Did  you  hear  the  charge  read  1 

Heme,  I  did  not  hear  the  charge  read,  I  was  not  there  the 
first  day.  I  heard  you  confess  you  had  exhibited  a  charge 
of  high  treason  against  the  piisoner  at  the  bar,  which  was 
then  the  King's  Majesty, 

Cook,  Did  I  not  in  the  charge  conclude,  that  all  proceed- 
ings might  be  according  to  justice? 

Court.     Bead  the  title  and  last  article  of  that  charge. 

It  was  read^ 

Court.  Mr  Cook,  will  you  have  any  witnesses  examined 
touching  the  quesition  you  last  asked  1 

Cook.     No ;  be  pleased  to  go  on. 

Mr  Baker  being  sworn  said.  My  Lords,  and  Gentlemen  of 
the  jury,    I   was   at   the   High  Court   of  Justice,   the  first, 
second,   and  third  days.     Not  to  trouble   you  with  the  pro- 
ceedings of  Bradshaw,    I   will  tell  you  what  I  observed  of 
this  gentleman ;  I  have  the  notes  that  I  took  there,  and  pray 
that   I    may   read   them   to    help   my   memory    [which    was 
granted].     That  day,  my   Lords,    Mr   Cook  told   the   court, 
that  he    charged    the    prisoner    at    the    bar    (meaning    the. 
King)   with   treason   and  high   misdemeanours,   and    desired, 
that  the  charge  might  be  read ;  the  charge  was  this,   "  Tbati 
he  had  upheld  a   tyrannical   government,   &c.  and   for   that| 
cause  was  adjudged  to  be  a  tyrant,  &c."  and  did  then  press i 
that  the  prisoner   might  give   an   answer   thereto,  and    that! 
very  earnestly.     The  second  day,  my  Lords,  he  told  the  courti 
that  he  did   the   last  day  exhibit  a   charge  of  high  treason 
against   the   prisoner  at  the   bar,    (meaning  the   King,)    and 
that    he  did  desire  he  Diight   make  answer    to   it;   and    liQ 
told  them  also,   that   instead   of  making   an   answer   to    thti 
court,  the  King  had  delayed  the  court,  but  desired  the  King 
miglit  make  a  ])Ositive  answer,  or  otherwise  that  it  miglit  b^ 
taken  pro  confesso.     I'he  third  day,  my  Lords,  he  came  and 
told  the  court  as  before,  that  the  King  had  delayed  them,  au(i 
then  he  charged  him  with  the  highest  treasons  and  crimei 
that  ever  were  acted  upon  the  theatre  of  England,  and  thej 
pressed  that   judgment    might   be    given   against   him ;    anJ 
another  expression  was,  that  it  was  not  so  much  he,  but  tl^ 

1  See  ante,  Vol.  i.  pp.  539,  642. 
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innocent  and  precious  blood  that  was  shed,  that  did  cry  for 
judgment  against  the  prisoner  at  the  bar.  This,  my  Lords,  is 
the  substance ;  there  were  other  passages. 

Cook,  Had  you  not  before  this  time  heard  something  of 
an  act  or  order  proclaimed  at  Westminster  1  "Was  there  any 
other  word  in  effect  used  in  that  charge  more  than  in  the 
proclamation  ? 

Baker.  I  did  hear  of  the  proclamation  and  charge,  and 
the  substance  of  it ;  I  have  given  an  account  of  it,  and  I  did 
hear  you  press  upon  it  very  much ;  the  proclamation,  I  heard 
of  it,  that  it  was  made  for  the  summoning  of  the  court,  but  I 
did  not  hear  the  proclamation  made. 

Cook.  That  was  called  the  act  of  the  Commons  for  trying 
of  the  King. 

Baker,  I  did  hear  of  the  act,  but  did  not  take  notice 
of  it. 

George  Masterson  said,  My  Lords,  and  you  Gentlemen  of 

the  jury,  I  was  present  in  the  High  Court  of  Justice,  upon  the 

22nd,  23rd,    and    27th  days  of  January,  in  the  year  1648. 

Concerning  the  prisoner  at  the  bar,  this  I  very  well  remember, 

that  upon  Monday  I  heard  him  say  he  had  exhibited  a  charge 

of  high  treason  against  the  prisoner,  (the  King,)  and  demanded 

now  that   he   might  plead   to   his   charge;    I   do   very  well 

remember  that  after  some  passages  between   the  King  and 

the  court,  the  prisoner   at  the   bar  desired  the  King  might 

plead  to  his  charge,  or  else  it  might  be  taken  pro  confosso : 

I  remember  upon  the  last  day,  the  day  of  that  fatal  sentence, 

I  heard  the  prisoner  at  the  bar  demand  in  the  name  of  the 

Commons  assembled  in  Parliament,  and  all  the  good  people  of 

England,  judgment  upon  the  prisoner  at  the  bar,  pointing  to 

the  King. 

Mr  Burden^  wa«  called  and  asked,  Do  you  know  who  did 
examine  the  witnesses  against  the  King]  And  were  you 
examined  1     And  by  whom  ] 

Burden.     By  Judge  Cook,  for  so  he  was  called  in  Ireland. 
Counsel.     Did  he   examine  you  as  a  witness  against  the 
King  %    Did  he  give  you  an  oath  ? 

Burden.     Yes,  my  Lords,  and  many  others. 
Cook.     This  is  a  new  thing,  I  never  heard  of  this  before. 
Wliere  'was  it  that  I  examined  him  1    I  had  no  power. 
Counsel.     No,  we  know  that,  but  you  were  active. 
Court.     Where  was  it  1 

Cook,     Whether  there  were  not  any  others  with  me  in  the 
com  %    And  where  was  it  % 

1  See  his  evidence,  ante,  Vol.  i.  p.  663,  on  the  King's  trial. 
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Burden,     It  was  at  Westminster-Hall,  within  the   High 
Court  of  Justice. 

Cook.     "Who  was  there  besides  me  ] 

Burden,  I  cannot  tell;  Axtel,  he  was  there,  and  I  am 
sure  Cook  was  there. 

Counsel,  What  questions  were  you  examined  upon,  and 
to  what  did  they  tend  ] 

Burden,  He  examined  me,  and  gave  me  my  oath ;  there 
were  eight  or  nine  of  us,  we  had  been  in  the  King's  army  in 
former  times;  this  gentleman  (Cook)  (Colonel  Axtel  brought 
us  in,  commanded  us  out  of  our  company,  I  was  in  his 
company),  himself  gave  us  our  oaths,  he  asked  us  whether 
we  saw  the  King  in  action]  I  did  reply  to  him,  and  told 
him,  I  saw  him  in  the  field  with  his  army;  he  asked  me 
many  other  questions  that  I  could  not  tell  him ;  he  asked  me, 
whether  I  did  see  the  King  at  Nottingham  set  up  his  standard? 
I  was  never  at  Nottingham  in  my  life;  these  were  the 
questions. 

Mr  Starkey  was  called  and  asked.  What  passed  between 
you  and  the  prisoner  at  the  bar  concerning  the  trial  of  his  late 
Majesty]    He  said,  My  Lords,  this  gentleman,  now  prisoner, 
and  myself,  have  been  acquainted  a  great  while,  being  of  the 
same  society  of  Gray's  Inn ;  and  truly,  my  Lord,  I  confess  I 
owe  all  my  knowledge  of  the  laws  to  that  gentleman  ;  when  I 
came  first  he  was  accused  for  debt,  and  was  pleased  to  do  me, 
and  several  other  gentlemen,  now  and  then  the  favour  to  reason 
the  law  with  us,  and  assist  us  in  the  beginning  of  the  Long 
Parliament;   that  is,  ta  give   you   an   account  of  his    being 
indebted,  he  did  desire  I  would  do  my  endeavour  to  get  his 
protection.     Near   the  time  of  the  King's  trial  there   -was  a 
gentleman  with   myself,   one  Samuel  Palmer  of  Gray's  Inn, 
which  frequented  his  company,  had  several  nights  the  oppor- 
tunity of  understanding  the  affairs  at  Westminster,  and  truly 
he  himself  did  seem  to  us  to  count  that  a  very  ridiculous 
Council.    I  remember  what  he  said  one  night,  I  think  they  are 
all   mad,  which   was  within   two   or  three   days   before    the 
King's  trial;    and  instanced   how  a  fellow  cried   out    to    the 
Lord  Fairfax,  that  if  he  did  not  consent  to  the  proceedings  hi 
would  kill  Christ  and  him.     After  that  I  did  not  think  he  die 
go   to   this   Council   for   employment,   but   out   of   curiosity 
When  the  King  came  to  his  trial  we  heard  that  Mr  Cook  wai 
the  person   that  was  solicitor,  and  acted  that  part  that  yoi 
have  heard  of;  and  that  during  that  trial,  whether  the  secon< 
or   third   day,    I   cannot   say   certainly,    Mr   Cook    came    t 
Gray's  Inn  one  evening  about  ten   or  eleven  of  the    clocl 
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at  night,  upon  some  ])ai'ticular  occasion,  as  he  said ;  I  being 
walking  in  the  court  in  the  walk  before  my  chaml)er  with 
another  gentleman,  I  did  see  him  pass  out  of  a  house  to  go 
back  again  j  I  thought  it  was  he,  and  called  after  him;  **Mr 
Cook,"  said  I ;  upon  that  he  turned  back  and  met  me ;  I  took 
him  by  the  hand;  said  I,  "  I  hear  you  are  up  to  the  ears  in  this 
business  ;"  "  No,"  said  he,  "I  am  serving  the  people;"  "Truly," 
said  I,  "  I  believe  there's  a  thousand  to  one  will  not  give  you 
thanks ;"  said  I,  "I  hear  you  charge  the  King  for  the  levying  war 
against  the  Parliament,  how  can  you  rationally  do  this,  when 
you  have  pulPd  out  the  Parliament  to  make  way  to  his  trial  ?" 
He  answered  me,  **  You  will  see  strange  things,  and  you  must 
wait  upon  God."  I  did  ask  him,  but  first  he  said  this  of  him- 
self, said  he,  **  he  was  as  gracious  and  wise  a  Prince  as  any  was 
in  the  world;"  which  made  me  reflect  upon  him  again,  and 
asked  how  he  could  press  those  things  as  I  have  heard?  What 
answer  he  made  to  that  I  cannot  tell.  I  did  by  the  way 
inquire  what  he  thought  concerning  the  King,  whether  he 
must  suffer  or  not  1  He  told  me  "  he  must  die,  and  monarchy 
must  die  with  him." 

Cook,     Whether  was  this  after  or  before  the  sentence  ] 

Starkey.  It  was  before  the  sentence ;  for  it  was  either  the 
second  or  third  day ;  or  rather  in  some  interval  of  time 
before  the  sentence ;  for  there  was  an  adjournment  for  a  day 
or  two ;  but  I  am  sure  it  was  before  the  sentence. 

Court.  Mr  Cook,  they  have  concluded  their  evidence, 
plead  for  yourself  what  you  think  fitting. 

Cook.  My  Lords,  I  have  been  a  prisoner  three  months,  I 
humbly  desire  to  acknowledge  his  Majesty's  and  his  counsePs 
favour,  that  I  was  not  put  into  a  Jeremy's  prison,  but  in  the 
Tower,  and  not  in  irons;  I  give  your  Lordships  humble 
thanks  for  that;  and  truly,  considering  the  nature  of  the 
charge,  had  it  been  in  some  other  kingdom  they  would  have 
served  us  as  John  Baptist  in  prison  ;  I  thank  you  that  I  have 
a  fair  trial  with  the  Judges  of  the  Law,  who  are  upon  their 
oaths  to  do  equal  right  and  justice  between  our  Sovereign 
Lord  the  King,  and  every  prisoner,  concerning  matters  of  life 
and  death ;  and  likewise  those  noble  Lords,  that  though  they 
are  not  put  upon  their  oathn,  but  upon  their  honour,  if  they 
know  any  law  to  preserve  my  life  I  trust  they  will  rather 
save  than  destroy.  My  Lords,  I  do  therefore  say  as  Paul  said, 
my  plea  is  much  of  that  nature,  against  the  law,  and  against 
Caesar,  I  hope  I  have  not  ofiended  at  all,  and  so  I  have  pleaded 
Not  guilty.  The  learned  counsel  have  examined  several  wit- 
nesses against  me;   and  I  humbly  conceive  that  the  matter 
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will   i-est  in  a  very  narrow  compass;   the   substance   of  the 
charge  (so  far  as  my  memory  will  serve)  doth  rest  in  these 
three  things,  the  other  being  but  matter  of  form.     That  I, 
with    others,    did   propound,    consult,    contrive   and   imagine 
the  death  of  the  late  King.     Secondly,  that  to  the  perfecting 
and  bringing  about  this  wicked  and  horrid  cons[)iracy,  that 
I,    with  others,   did   assume  a  power  and   authority   to  kill 
and  murder  the  King ;  and  thirdly,  that  there  was  a  person 
unknown   that  did   cut  off  the   King's  head,    and   that  we 
were  abetting,  aiding,  assisting,  countenancing,  and  procuring 
that  person  against  the  form  of  the  Statutes,  and  so  forth. 
I  have  twelve  poor  words  to  offer  for  myself  in  this  business, 
wherein  if  I   do   not   answer   every   thing   that   hath   been 
particularly  objected,    I  hope  you   will  give  me  leave  after- 
wards to  offer  it.     First,  I  humbly  propound  this,  that  if  it 
was  not  made  appear  to  your  Lordships  that  I  did  ever  pro 
pound,  consult,  advise,  contrive,  attempt,  or  any  way  plot  or 
counsel   the  death  of  his  Majesty,  then  I  hope  I  cannot  be 
found  guilty  within  the  Statute  of  25  Edward  the  Third.     For 
the  naked  truth  Mr  Nutley  hath  in  a  great  part  spoke  to ;  I 
was  appointed  upon  the  10th  January,  1648,  for  to  give  my 
advice  concerning  a  charge,  there  having  been  upon  the  9  th 
a  proclamation  for  the  trial ;   and   upon  the  10th  Mr  Steel, 
Dr   Dorislaus,   and   Mr   Ask,   and   myself,   were    appointed, 
and  ordered  to  be  of  counsel  to  draw  up  a  charge ;  here  I  have 
the  order  attested  by  Mr  Jessop,  and  pray  it  may  be  read. 

Court,     They  do   admit   the  thing   that  you  were    so  as-  i 
signed.  ' 

Cook,  Then  I  humbly  conceive  that  that  cannot  be  said  to ! 
be  done  maliciously,  or  advisedly,  or  with  any  wicked  inten-i 
tion  in  me,  which  I  was  required  and  commanded  to  do;i 
acting  only  within  my  sphere  and  element  as  a  counsellor,  I 
and  no  otherwise.  The  next  thing  is  this,  my  Lords,  that  by 
law  words  will  not  amount  unto  treason;  we  usually  say, 
that  words  may  declare  an  heretick,  but  not  a  traitor;  there 
were  some  Statutes  formerly  1  Edward  YI.  \  where  words  are 
made  treason,  but  they  are  all  repealed  by  1  Mariae^,  that  no- 
thing shall  be  treason  but  what  is  expressed  in  25  Edward  III. 
This  objection  will  seem  to  lie,  that  these  were  words  put 
in  writing ;  and  that  I  humbly  conceive  to  be  the  greatest 
matter  objected;  to  which  I  answer,  Whether  there  be  any 
full,  certain,  clear  proof,  that  that  is  my  hand  to  the  cliarge, 
I  must  leave  to  you ;  two  or  three  witnesses  say  they  believe 


1 


1  See  Yol.  i.  p.  109. 
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it,  and  that  it  is  like  my  hand ;  that  I  leave  to  you  if  that 
appear ;  yet  (my  Lords)  that  that  is  put  in  writing  as  done  by 
another   that  is  the  dictator,  and  does   dictate   unto   me ;    I 
humbly  conceive,  that  for  any  man  to  write  words,  which  in 
their  own  nature  may  be  treasonable,  if  he  doth   but  write 
them  by  the   command  of   another,  by  speaking   them  after 
another,    taking   them   upon   rebound,   that    is    not   treason, 
because  they  do  not  discover  a  traitorous  heart ;   those  words 
of  compassing  the  death  of  the  King  in  the  25  Edward  III. 
they  are  secret  imaginations  in  the  heart,  and  they  must  be 
manifest  by  some  overt  act.     Which  was  dictated  (my  Lords) 
unto  me,  that  I  had  expressly  prescribed  me,  what  I  should 
say,  what  words  I  should  say ;  I  did  not  invent  any  thing 
of  mine  own  head,  of  my  own  conceit ;  and  therefore  cannot 
properly  be  said   to  be  malicious.     The  next   thing   that   I 
crave  leave  to  offer  is  this,  that  the  pure  and  plain  demand- 
ing and   praying   of  justice,  though  injustice  be  done  upon 
it,  cannot  possibly  be  called  treason  within  the  Statute,  then  I 
hope  nothing  that  has  been  said  against  me  will  amount   to 
treason:    for  the  words   in   the  natural,   gmmmatical,  plain, 
genuine,  and  legal  sense,  will  bear  no  other  construction,  as 
1  humbly  conceive,  but  (that  whereas  those  gentlemen  had  his 
Majesty  then  in  their  power  as  a  prisoner)  that  it  was  prayed 
by  me  that  they  would  do  him  justice;  I  do  hope  that  it  will 
appear  that   I   did  give  bonum  <k  fideh  consilium.     It  will 
appear,  I  hope,  that  some  would  have  had  a  veiy  voluminous 
and  long  charge;  that  I  was  utterly  against  it,  as  conceiving 
that  it  was  not  fit  and  requisite  that  such  things  should  be  put 
in ;  at  least  I  durst  not  invent  one  word  myself,  but  what  was 
expressed  in   the   act   for  trial;   if  your   Lordships  will  not 
admit  it  to  be  an  act,  you  will  to  be  an  order,  and  so  it  will 
bear  me  forth,  at  least  to  excuse  me  from  treason,  because  I 
kept   myself    to   the   words;    whereas   in   that  it   was    said, 
that  they  should  proceed  according  to  the  merits  of  the  case, 
I  was  against  that,  I  did  not  understand  that ;  but  accord- 
ing to  justice,  and  that  is  according  to  law,  because  the  law 
is  the  rule  of  justice.     I  do  humbly  hope  that  if  by  law, 
when    words   may   be   taken   in   a   double   sense,   they  shall 
always  have   the  more  favourable  interpretation,  much  more 
when  the  words  in  the  legal  sense  will  bear  it;   when  it  is 
prayed  they  will  proceed  according  to  justice,  I  hope  it  will 
not  be  inferred  there  was   any  intention  of   doing  injustice, 
when  justice  was  required.     And  therefore,   (my  Lords,)  the 
next  word  that  I  would   offer  is   this,  if,   my  Lord,  in  all 
tragedies  as  we  call  them,  judicially  or  colourably,  there  are 
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but  these  four  actors,  accusers  or  witnesses,  the  jury,  judges, 
and  executioner;   if  I  be  none  of  these  T  cannot  be  guilty 
of  treason.     I  hope  I  may  safely  say  according  to  law,  that 
I  had  not  a  hand  at  all  in  his  Majesty's  death.     My  Lords, 
the  court  and  counsel,  it  is  very  true,  they  do  aim  at  the 
same  thing ;   the  counsel  requireiido  justitia/m,^  the  other  exe- 
quendo  justitiam^  the   end  being  the  same,   to   have  justice. 
If  justice  be  demanded,  and  injustice  be  done,  what  is  that 
to  the  counsel?    We  read  in  the  19th  of  St  John  concerning 
Pilate,  "Knowest  thou  not  (speaking  to  Christ)  that  I  have 
power  to  crucify  thee,  and  have  power  to  release  thee?"     My 
Lords,  I  humbly  answer  this  to  that  which  seems  to  be  the 
most  material  part  in  the   indictment,  That  we  did  assume  a 
power ;  I  did  not  assume  a  power,  I  hope  it  will  not  be  said 
that  the  counsel  had  any  power;   eloqiientia  in  the  counsel, 
judicium  in  the  judges,   and  Veritas  in  the  witnesses.     Ter- 
tuUus,    that   eloquent   orator,    accused  Paul ;    Paul   answered 
for  himself,  and  it  is  said,  "  Felix  willing  to  shew  the  Jews 
a  pleasure  left  Paul  bound  ^ ;  '*  it  was  not  the  counsel  that  left 
him  bound.      His  Majesty  was  never  a  prisoner  to  me,  and 
I    never   laid   any   hands  upon   him;   if  any    witnesses    have 
spoke   of    any   irreverence,    I   must   appeal    to   Grod    in   that 
I   did   not   in   the    least    manner    carry   myself    undutifuUy 
to  his  Majesty,  though  one  of  the  witnesses  was  pleased  to 
say  that  I  said  these  words.  That  there  is  a  charge  against 
the   prisoner   at  the   bar;    it   was  not   said   the  prisoner   at 
the    bar;    there   was   not   one   disrespective   word   from.   me. 
There  is  a  case  in  the  3rd  institutes  of  my  Lord  Coke,  it  is 
to  this   purpose,  that   one  wilfully   and   knowingly   foi*swore 
himself;  the  case  was  put  to  inveigle  the  court;  and  though 
the  court  does  injustice  upon  a  false  oath,  it  is  not  injustice 
at  all  in  the  witness,  it  is  perjury  in  him ;  if  there  can  be  nc 
injustice  in  a  witness,  much  less  a  counsellor  can  be  said  tc 
have  his  hand  in  the  death  of  any,  because  he  has  no  powei 
at  all;  this  must  needs  follow,  that  if  it  shall  be  conceived  to  W 
treason  for  a  counsellor  to  plead  against  his  Majesty,  then  ij 
will  be  felony  to  plead  against  any  man  that  is  condenaneJ 
unjustly  for  felony.     The  counsellor  is  to  make  the  best  of  hi 
client's  cause,  and  then  to  leave  it  to  the  court.     It  is  said,  ] 
should  demand  judgment;  I  do  not  remember  that,  I  leave  j 
to  you,  but  still  to  demand  justice.    Counsellors  they  do  en|^ 
in  business  before  they  do  rightly  understand  the  true  matl 
of  the  fact ;  it  is  part  of  a  Serjeant's  oath,  that  so  soon  sis 
does  discover  the  falsity  of  the  cause,  he  should  forsake    tia 
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cause.     My  Lords,  by  what  Mr  Nutley  Lath  said  it  appears, 
and  I  have  many  witnesses  in  the  country,  three  or  four  in 
Leicestershire,   would   have   spoken   full   to   this,    that   there 
was  not   before  the  sentence  of  the    King   (to   the   best   of 
my  knowledge)  a  word  spoken  by  any  that  they  did  intend  to 
put  him  to  death ;  I  say,  to  my  knowledge ;  and  my  Lords, 
when  judgment  is  demanded  is  it  not  twofold,  of  acquittal  or 
condemnation]    If  those  that  then  were    entrusted  with   the 
power  of  judicature,  if  they  did  not  know  any  law  to  proceed 
by  to  take  away  his  Majesty,  then  I  demanding  their  judg- 
ment, it  doth  not  appear  to  be  my  judgment;  and  I  refer  it  to 
the  learned  counsel,  that  counsel  many  times  at  the  assizes 
and  other  courts  have  been  sorry  that  the  verdict  hath  been 
given  for  their  clients,  when  they  have  known  the  right  lay 
on  the  other  side,  and  so  I  might  in  this.     The  next  thing 
I  humbly  offer,  is,  that  if  in  right  reason,  considering  the 
condition  his  Majesty  was  then  in,  the  advising  to  draw  up 
the  charge  was   rather  to    be   looked  upon   as   a  matter   of 
service  than  disservice,  then  it  cannot  be  called  treason;   it 
is  very  tnie,    my  Lords,    that   a   very  little   small  overt  act 
will  amount   to   treason ;    and   had   this   been  in    times    of 
peace,    and    had    his    Majesty    been    no   prisoner,    (he    was 
under  the  power  of  an  army,)  this   had  been  great  treason; 
but  he   being  a   prisoner,   (not  by  my  means,  for   I  was   no 
sword-man,)  what  can  a  man  that   knows   himself  innocent, 
being   a   prisoner,  desii*e   more  than  a  speedy  trial]    So  that 
making   the   trial   more   speedy  cannot   be  said   to   be   done 
traitorously.     A  trial  doth  follow  imprisonment  as  naturally 
and  necessarily  as   the  shadow  doth  the  body.     If  any  man 
shall  desire  and  be  instrumental  in  bringing  him  to   a   trial 
which  might  acquit,  rather  than  condemn  him,  and  so  humbly 
pray  proceedings  according  to  justice,  this  will  have,  I  hope, 
a  better  name  than   treason.     I  am   much   beholden   to   his 
Majesty  and   this   honourable  Parliament  for  the  penning  of 
the  Act  of  Indemnity  \  which  I  hope  you  will  give  me  leave 
to  take  notice  of.  My  Lords,  the  words  that  I  would  make  use 
of  are  in  the  beginning;  treason,  murder,  and  other  felonies  that 
are  spoken  of,  they  are  said  to  be  counselled,  commanded,  acted 
)r  done  ;    in  the  preamble,  which  is  as  the  key  to  open  the 
mind  ajid  meaning  of  the  law-makers,  it  is  said,  that  all  per- 
ions  shall  be  pardoned  for  all,  excepting  such  as  shall  be  named, 
md  in   such  manner  as  they  shall  be  excepted;  and  then  it 
i)me8,  provided  that  this  act  shall  not  extend  to  pardon  such 
nd  such  persons,  by  name  I  am  one;   and   it  is  said,  "all 

^  12  Car.  II.  c.  11,  see  ante,  p.  20. 
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which  persons,  for  their  execrable  treason,  in   sentencing  to 
death,    or    signing  the   instrument   for   the   horrid   murder, 
or  being  instrumental  in  taking  away  the  precious  life  of  oiir 
late  Sovereign  Lord,  Charles  the  First,  of  glorious  memory, 
are  left  to  be  proceeded  against  as  traitors  to  his  late  Majesty, 
according  to  the  laws  of  England,  and  are  out  of  the  said  act 
wholly  excepted  and  foreprized."  There  is  not  any  thing  offered 
against  me  upon  the  two  first  great  words,  which   are   sen- 
tencing and  signiug ;  what  I  have  to  do  to  endeavour  to  clear 
myself  is  as  to  this,  being  instrumental  in  taking  away  the 
lite  of  his  said  Majesty.     First,  I  humbly  offer  this  to  the 
jury's  consideration,  that  where   the  Parliament  doth  begin 
to   fix  the   treasonable   part,    there,   I   hope,    and   no   other- 
wise, this  court  will  fix  it:  if  it  had  been  the  intention  that 
counsellors,  advisers,  and  such  as  spoke  their  minds  sometimes 
in  the  business,  (you  know  that  was  epidemical,)  many  words 
were  spoken  which  cannot  be  justified ;  whether  naturally  it 
would  not  have  followed,  that  all  such  persons  for  their  coun- 
selling, advising,  or  being  instrumental,  are  left  to  be   pro- 
ceeded  against   as  traitors,  I  hope  you  will  take  that  into 
consideration;  concerning  the  words,  **or  being  instrumental," 
observe  it  is  not  said,  or  being  any  otherwise  instrumental; 
but  sentencing,  signing,  or  being  instrumental;   if  therefore 
the  word  "instrumental"  be  not  of  a  general  comprehensive 
nature,  then  all  this  evidence  which  hath  been  given  in  against 
me,  being  before  the  sentencing  and  signing,  will  fall  to  the 
gi'ound;    that    this    is   the   legal,    genuine   and   grammatical 
sense,  and  cannot  be  any  otherwise  than  as  particular,  as  if  it 
were  the  sentencer,  signer,  and  executioner;  which  if  it  had 
been  so  nothing  of  the  evidence  would  have  reached  me.     My 
argument  is  this,  such  a  use  is  to  be  made  of  an  Act  of  Par- 
liament, that  no  word   may  be   frustrate   and   insignificant; 
but  if  this  interpretation  shall  be  put  upon   it,   sentencing, 
signing,  or  being  any  way  instrumental,  then  the  words  sen- 
tencing and  signing  need  not  have  been.     If  instrumental  vnlt 
carry  the  words  sentencing   and   signing,   then   these  word^ 
will  carry  no  force  at  all ;  especiall}',  as  there  is  no  need  o 
any  retrospect  at  all ;  if  it  be  so,  I  know  not  how  far  it  ma 
look  back ;  there  is  no  necessity  of  putting  any  comprehensiv 
generality  upon  this  word  instrumental,  but  the  plain  natur 
sense,  that  those  that  did  sentence  and  sign,  and  those  tha^ 
were  instrumental  in  taking  away  his  life,  that  i<,  those  thaj 
did  abet   and   comfort  that   person   unknown,    or  justify,  oj 
countenance  him,   which    is    after  the   sentencing,   and    no! 
before,  in  the  leoral  sense. 
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Next  I  conceive  that  a  counsellor  cannot  be  said  to  do  any 
thiug  vi  et  armis.    It  is  said  that  by  force  and  arms  I  did  abet, 
it  is  rhetorical  to  say  that  words  may  be  as  swords,  but  legal 
.it  is  not,  unless  there  be  something  vi  et  armia;  in  the  gram- 
matical sense  instrumental  in  taking  away  the  King's  life;  it 
is  not  said  instrumental  in  order  to  take  away  the  King's  life, 
or  instrumental  in  advising  to  take  away  the  King's  life,  but 
instrumental  in  taking  away  the  King's  life.     My  Lords,  the 
next  thing  is,  that  there  cannot  be  any  thing  to  be  said  to  be 
done  by  me,  first  not /alsOy  because  in  that  sense  it  must  have 
the  operation  of  mendacity ;  that  there  must  be  a  lie  told  in 
it ;  I  did  nothing  but  what  I  was  required  to  do,  to  set  down 
such  and  such  words,   I  did  not  invent  nor  contrive  them, 
I  heard  nothing  of  it  till  the  10th  day  of  January.    My  Lords, 
for  malitiose,  that  I  did  not  any  thing  maliciously,  I  hope 
it  will   appear  in   this ;   what  I  then  spoke  it  was  for  my 
fee;  it  mav  be  avaritia,  but  not  nialitia;  for  the  law  will 
imply  malice,  when  there  is  no  other  express  ground  or  rea- 
son why  the  thing  was  done,  but  here  was  an  express  ground 
to  speak  for  my  fee,  I  hope  the  jury  will  take  that  into  con- 
sideration.    Then  secondly,  I  was  not  judicial   in    the   case, 
I  was   not   magisterial   as   any  officer,    but   ministerial.     As 
touching  examining  of  witnesses,  it  is  a   great  mistake,   the 
court  had  power  to  give  an  oath;  I  might  be  there,  but  I  had 
no  power  to  give  an  oath ;   but  whether  I  might  ask  any 
question,  I  do  not  remember,  but  that  I  should  give  an  oath, 
that  is  a  falsity ;  then,  my  Lords,  for  proditorie,  I  hope  there 
is  nothing  at  all  that  so  appears  to  the  jury;  so  that  there 
was  no  malice  nor  traitorous  intention  in  the  thing. 

There  are  some  matters  of  law  which  I  desire  your  Lordships 
will  give  me  leave  to  speak  to,  and  that  your  Lordships  will  be 
of  counsel  with  me.  I  would  offer  something  concerning  his 
Majesty's  gracious  declaration  from  Breda  to  the  Parliament ; 
(I  was  then  in  Ireland,)  I  did  put  in  a  petition  to  the  Honour- 
able Commissioners  before  any  exception  was,  that  I  might  have 
the  benefit  of  that  declaration ;  I  did  lay  hold  of  it :  my 
Lords,  there  are  two  things  in  that  declaration  that  I  would 
)ffer.  His  Majesty  said,  tiiat  for  the  restoring  of  the  King's 
)eers  and  people  of  the  kingdom  to  their  just  rights  and 
iberties,  he  will  grant  a  free  and  general  pardon  to  all, 
xcepting  such  as  shall  be  by  Parliament  excepted;  and  within 
hree  or  four  lines  after  it  is  said,  a  free  Parliament ;  though 
do  not  in  the  least  question  the  legality  of  this  Parliament, 
et,  my  Lords,  to  this  particular  puipose,  whether  the  Parlia- 
lent  that  was  to  except  ought  not  to  be  a  Parliament  that  was 
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to  be  called  according  to  his  Majesty's  writ,  according  to  the 
laws  of  the  kingdom,  I  humbly  conceive  it  will  bear  that; 
though  his  Majesty  is  pleased  to  confirm  this,  yet  it  is  not  such 
a  Parliament  that  was  to  except;  that  I  offer  to  your  Lord- 
ships. My  Lords,  what  I  would  humbly  make  bold  to  put 
for  myself,  because  it  is  the  privilege  of  one  in  my  condition, 
is  this ;  there  are,  my  Lords,  many  Lords,  the  Earl  of  Essex, 
the  Earl  of  Southampton,  and  others,  that  were  adjudged  in 
the  44th  of  Elizabeth \  that  they  did  traitorously  and  mali- 
ciously conspire  to  take  her  Majesty  prisoner,  and  to  remove 
her  counsellora  from  her,  who  were  found  guilty,  and  suffered 
accordingly ;  the  reason  is,  that  because  thereby  if  it  had  been 
done,  they  had  despoiled  her  Majesty  of  her  regal  government; 
and  the  case  is  instant  in  Philip,  who  was  a  nominative  King, 
that  it  was  not  treason  to  have  attempted  any  thing  against 
him'.  My  Lords,  his  Majesty  being  a  prisoner  without  any 
hand  of  mine,  I  giving  advice  according  to  what  was  dictated 
to  me  to  bring  him  to  that  trial,  whereby  he  might  have  been 
acquitted,  and  so  set  at  liberty,  I  hope  that  will  not  be  said  to 
be  instrumental. 

My  Lords,  I  humbly  shall  offer  but  two  words,  first  to  this 
honourable  court,  then  to  the  jury.  The  words  25  of  Edwanl 
III.  and  so  the  exposition  of  the  learned  judges  have  been  from 
time  to  time,  that  there  shall  be  no  semblable  treasons  made 
by  presumptions  or  strains  of  wit,  but  those  treasons  specified 
there :  it  is  said  if  a  husband  do  kill  his  wife  or  a  wife  kill 
her  husband,  a  master  should  kill  his  servant,  or  the  servant 
should  kill  his  master,  that  that  shall  be  petit  treason;  a 
child  did  kill  his  father,  though  that  was  looked  upon  as  a 
great  sin,  yet  tlie  judges  did  not  presume  that  to  be  treason, 
because  it  was  not  in  the  very  words ;  this  being  an  extraordi- 
nary case,  to  write  a  thing  after  another  doth  not  appear  that 
there  was  a  malicious  heart  in  him  that  did  write.  There 
hath  been  the  Act  of  Parliament  that  doth  call  these  courts 
tyrannical  and  unlawful  courts;  but,  my  Lords,  a  tyrannical 
and  unlawful  court  is  a  court  de  facto,  though  not  de  jure;  if 
a  court  be  not  a  just  and  lawful  court,  it  cannot  be  said  but 
that  it  is  a  court :  we  say  a  thief  is  a  true  man,  though 
morally  he  is  not  so ;  this  was  a  court,  officers  attending  on 
them ;  some  said  they  had  authority ;  and  therefore  for  one  to 
come  and  act  within  his  sphere,  not  to  act  out  of  that,  noij 
doing  any  thing  but  what  he  had  a  prescribed  form  appointed 

1  See  3rd  Institute,  and  ante.  Vol.  i.  p.  257. 

3  This  is  only  so  by  Common  Law,  see  Stat.  1  &  2  P.  <fe  M.  c.  IQ 
Vol.  I.  p.  148. 
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him,  I  hope  that  will  not  he  found  to  be  within  the  letter  of 
the  law.  I  have  been  told  that  there  have  been  some  votes 
in  the  honourable  Parliament,  that  those  that  did  only  counsel 
or  advise,  were  not  to  be  looked  upon  as  traitors ;  I  have 
been  told  so,  that  those  that  did  only  speak  as  counsel  for 
their  fee,  who  were  not  the  contrivers  of  it,  the  Parliament 
did  not  intend  they  should  be  left  to  be  proceeded  against. 

Court,  That  letter  that  was  sent  from  the  Commons  to 
the  King  at  Breda,  they  speak  first  of  the  violation  that  was 
put  upon  the  Parliament,  and  of  the  base  horrid  murder  of 
his  late  Majesty.  It  is  said  that  the  Parliament  (I  conceive 
they  meant  of  the  remainiug  part)  they  were  not  guilty,  but 
some  few  ambitious,  bloody,  guilty  persons,  who  contrived  the 
same,  and  others  misled  by  them. 

Cook.  The  other  matter  of  law  is  this :  I  say  that  I  do 
hope  that  though  that  order,  which  I  was  about  to  produce 
concerning  my  acting,  that  if  it  may  not  in  a  legal  sense  be 
said  to  be  an  act  of  Parliament,  yet  it  may  be  said  to  be  such 
an  order  to  bear  out  those  that  did  act  according  to  it,  because 
there  was  then  an  authority  de  facto,  otherwise  it  were  not 
lawful  for  any  man  to  exercise  his  profession  during  such  a 
power.  I  hope  counsellors  might  then  exercise  their  pro- 
fession, as  well  as  others.  My  Lords,  though  I  should  suffer 
myself  in  this  case,  I  should  be  loth  the  honourable  profes- 
sion of  the  law  should.  I  think  I  was  in  my  sphere,  acting 
as  a  counsellor. 

Now,  gentlemen  of  the  jury,  that  which  I  have  to  say  to  you 
is  that  evidence  concerning  matter  of  life,  must  be  so  clear  that 
every  one  that  hears  it  may  understand  it.  It  is  called  evidence, 
because  it  is  evident;  it  is  one  reason  why  prisoners  for  their  lives 
are  not  allowed  counsel  for  matter  of  fact,  because  the  evidence 
is,  and  ought  to  be,  so  clear  and  plain  that  every  one  should  be 
satisfied,  both  jury  and  standers  by ;  and  it  is  a  proper  word 
to  say  the  prisoner  is  convicted,  that  is  as  much  as,  his  mouth 
is  stopped ;  and  therefore  I  say,  truly  as  I  hope  I  may  speak 
it  to  you  without  offence,  as  Jeremy  in  another  case,  when 
some  of  the  people  would  have  had  them  put  him  to  death, 
"As   for  me,   behold   I   am  in  your   hand,   do    with  me  as 
seemeth  good  and  meet  unto  you,"  said  he,   "but  know   ye 
for  certain,  that  if  ye  put  me  to  death  ye  shall  surely  bring 
innocent  blood  upon  yourselves  \"  1  hope  you  will  not  willingly 
be  guilty  of  any  such  thing;  I  must  leave  it  to  your  con- 
sciences, whether  you  believe  that  I  had  an  hand  in  the  King's 
death,  when  I  did  write  but  only  that  which  others  did  dictate 

1  Jeremiah  xxvi.  14,  15. 
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unto  me,  and  when  I  spoke  only  for  my  fee;  and  this  I  would 
be  bold  to  say,  though  the  argument  is  not  so  directly  con- 
fessed, that  human  justice,   (I  do  first  say  as  this  my  prin- 
ciple and  opinion  is,)   that   as   every  man  ought   to  pay  his 
moral  debts,  so  all  political  debts ;    there  is   a  debt  due  to 
human  justice,  so  political,  if  the  Lord  should  have  suffered 
me  to  have  been  drunk,  and  killed  a  man,  for  which  I  ought  to 
have  died,  instead  of  speaking  for  myself,  I  would  have  rather 
intreated  the  jury  to  have  found  me  guilty;    I   think  these 
things  ought  to  be  answered,  political  debts.     When  I  was  in 
Ireland,  and  had  opportunity  of  going  away,  if  I  thought  I  had 
been  guilty  I  might  have  done  it;  my  name  is  put  into  his 
Majesty's  proclamation.     It  is  true,  I  was  a  prisoner  three  or 
four  months   before,    so  that  I  could   not   render  myself,  to 
what   end   should   that  proclamation  mention  my  name?     It 
was  said  I  obscured  myself,  but  I  did  not.     Human  justice 
doth  never  punish  so  much  for  expiation  as  for  prevention; 
the  judgments  of  the  learned  Aquinas,  Grotius,  and  Amesius, 
and  many  others,  that  if  a  man  doth  kill  a  man,  commit  any 
thing  worthy  of  death,  though  he  doth  repent  never  so  much, 
yet  that  others  may  be  deterred  from  committing  such  acts, 
the  magistrate   is  bound  to  put  him  to  death.     But  where 
there  is  not  such  a  thing,  there  it  is  different ;  though  it  is  said 
the  land  is  defiled,  that  is,  when  there  is  danger  that  the  like 
may  be  committed  again;  now  all  things  are  settled,  there  is 
no   danger  at  all;    there   can   never   come  such    a    case  as 
this  again;  1  say,  my  Lords,  what  I  acted  I  did  as  a  coun- 
sellor, I   had  no  malicious  intention  in  it.     Mr  Nutley  bare 
testimony  so  far,  that  I  told  him  there  was  not  intention  of 
putting   his   Majesty  to  death;    I  only  said,    that    I    desired 
them  to  do  justice;  and  I  hope  what  was  done  was  their  act, 
not  mine,  and  so  I  leave  myself  to  your  Lordships. 

Mr  tSolicitcyr  General.  My  Lords,  this  gentleman  who  is  the 
prisoner  at  the  bar  requires  such  an  evidence  of  the  fact  as  may 
be  evident,  he  saith  so  evident  as  may  be  as  clear  as  the  sun; 
I  think  that  evidence  is  not  far  to  seek;  but  if  he  must  never 
be  convicted  till  he  be  so  far  convinced  as  to  be  speechless,  1 
believe  we  may  stay  long  enough ;  nevertheless  if  he  be  will- 
ing (as  he  says  he  is)  to  pay  his  debts  to  political  justice' 
we  shall  quickly  give  him  the  total  sum.  That  which  h^ 
hath  said  hath  been  like  a  lawyer,  the  best  that  his  case  will 
bear,  but  withal,  it  is  a  great  aggravation  to  his  crime,  thai 
he  that  knew  the  law  so  well,  should  so  much  transgresi 
it.  He  began,  words  do  not  make  treason;  he  mistakes,  hi; 
charge   is  not   for  words,   his   charge  is   for  compassing  ant 
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imagining  the  death  of  the  King,  and  the  evidence  of  that 
charge  is  meeting  in  that  assembly,  and  the  part  that  he  bore 
in  that  assembly.     And  yet,  my  Lords,  he  will  be  much  mis- 
taken too,  if  he  thinks  that  in  all  cases  it  is  a  general  rule 
that  words  are  no  treason ;  for  when  a  man  shall  proceed  to 
declare  the  imagination  of  his  heart,  to  exhort  and  persuade 
men  to  effect  that  wicked  thing,  the  killing  of  the  King,  cer- 
tainly there  cannot  be  a  greater  overt  act  than  these  words,  nor 
a  clearer  evidence  of  such  an  imagination,  for  out  of  the  abun- 
dance of  the  heart  the  mouth  speaks.     My  Lords,  to  say  that 
the  demanding  of  justice  is  not  treason,  though  injustice  do 
follow,  is  a  very  weak  gloss  upon  a  wicked  action.    The  subject 
matter  was  a  charge  of  high  treason  against  the  King,  the  con- 
clusion of  the  charge  was  a  protestation,  by  which  he  saved  to 
himself  a  liberty  to  put  in  a  new  charge,  if  that  was  not  suf- 
ficient; upon  the  whole  he  desires,  that  the  King,  as  a  traitor, 
may  be  brought  to  justice.    Judge  ye  now,  gentlemen,  upon  the 
nature  of  this  demand,  whether  this  were  such  a  demand 
of  justice  as  might  end  in  acquittal;  whether  he  that  presses 
that  this   charge  may  be  taken  pro  confessOy  did  mean  that 
when  the  court  had  recorded  it  they  should  acquit  him  when 
they  had  done  ?     My  Lords,  to  say  there  are  four  actors  in 
this  case,  the  witness   or  accuser,  the  judge,  the  jury  and 
the  executioner,  and  that  he  is  none  of  them,  and  therefore 
in  this  case  he  cannot  be  a  traitor,  my  Lords,  is  to  beg 
the  question ;  for  if  he  be  one  of  them  that  did  assemble  in 
the  place,  and  were  any  instrument  of  that  assembly,  he  hath 
thereby  given  an  evidence   of  an   overt  act  of    his    wicked 
heart;  and  when  all  is  done  this  poor  gloss  amounts  but  to 
this,   I   am  none  of  those  four  ranks,   that  is,  there  were 
others  worse  than  myself,  and  therefore  I  am  none  at  all. 
My  Loixls,  the  thing  that  he  hath  mainly  insisted  upon  is  the 
Act  of  Lidemnity ;  my  Lord,  he  doth  observe  that  his  name 
is  excepted  in  that  act;  that  he  doth  hope  that  it  is  so  penned, 
as  by  the  favour  of  the  Parliament  it  may  reach  his  case;  and 
he  hath  argued  very  much  upon  it,  and  he  speaks  as  if  he  did 
believe  it  himself.     But  surely  there  is  no  colour  for  that  in- 
terpretation, that  he  should  step  out  of  this  proviso,  by  the 
very  Act  of  Indemnity,  that  was  made  on  purpose  to  bring 
lim  in  by  name ;  the  words  are,  '^  provided  that  this  act,  nor 
my  thing  therein  contained,  shall  extend  to  pardon,  or  give 
uQy  benefit   to  John   Cook,  <i^c.  all  which  persons,  for  t^eir 
xecrable  treasons  in  sentencing  to  death,   or  signing  the 
cutrument   for   the   horrid   murder,   or  being  instrumental 
a  taking  away  the  precious  life  of  our  late  Sovereign  Lord 
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King  Charles  the  First,  of  Glorious  Memory,  are  left  to  be 
proceeded    against    as   traitors,    &c."     First,   my   Lord,   this 
general  and  clear   answer,  I   conceive,  is  to   be   given,  that 
the  prisoner  at  the  bar  being  by  name  excepted  out  of  the  Act 
of  Indemnity,  by  the  proviso  mentioned  in  it,   although  the 
subsequent   lines   that  follow   be  the   reasons  why  the  Par- 
liament do  except,  yet  if  it  be  within  the  very  words  of  the 
exception,  whether  he  be  in  the  reasons  that  moved  them  to 
that  exception,  is  not  material ;   if  he  could  distinguish  that 
he  was  not  instrumental  in  that  sense,  to  which  he  labours  to 
restrain  this  proviso,  he  can  but  say  this,  the  Parliament  was 
mistaken  in  their  reason,  but  not  in  their  conclusion ;  but  he 
is  directly  within  the  exception,  and  the  reason  of  it  too,  for 
the  word  instrumental  goes  as  far  as  far  can  be,  and  he  is  pro- 
perly and  literally  in  the  strict  notion  of  the  word,  an  instru- 
ment of  the  death  of  the  King:  the  King  could  never  have 
been  brought  to  death,  if  not  to  the  bar;   never  have  been 
sentenced,  if  he  had  not  been  impeached ;   that  impeachment 
could  never  have  been  taken  pro  corifesso,  nor  the  impeach- 
ment itself  delivered,  if  he  had  not   delivered  the  one,   and 
pressed  the  other  :    he  that  brought  the  axe  from  the  Tower 
was  not  more  instrumental  than  he :    and  besides,  a  lawyer, 
as  he,  of  great  understanding,  and  of  good  parts,  he  knows 
very  well  there  ai'e  no  accessories  in  treason,  but  he  that  acts 
any  part  in  so  wicked  a  conspiracy,  let  him   begin   at  what 
end  he  will,  he  stands  responsible  for  the  utmost  consequence 
of  it ;    and  in  eifect  the  very  penning  of  this  proviso  is  an 
express  judgment  of  Parliament,  that  he  was  instrumental; 
but  that  is  not  to  be  pressed. 

The  next  thing  he  doth  insist  upon  is  the  declaration  of 
his  Majesty,  that  he  sent  from  Breda,  which  he  saith  he  laid 
hold  upon ;  here  lies  the  weight  of  his  answer,  the  King 
writes  his  letter  to  the  Parliament  now  sitting,  that  he  doth 
propose,  for  the  quieting  of  the  hearts  of  men  that  may  b^ 
in  doubt,  to  pardon  all  persons  all  ^Jiimes  of  what  nature 
soever,  either  against  himself  or  Royal  Father,  excepting  thos^ 
which  shall  be  by  Act  of  Parliament  excepted  ;  and,  my  X^ord, 
he  doth  say,  and  modestly  presses,  that  he  doth  conceive  th 
meaning  of  that  is  to  pardon  all  persons  what  ciimes  soeve 
they  have  committed,  except  such  as  by  a  free  Parliatnen 
shall  be  excepted ;  a  legal  Parliament,  called  by  the  writ  oi 
the  King,  which  this  Parliament  is  not.  To  that  I  give  tin 
answers;  first,  my  Lord,  I  do  say  that  this  letter  of  o 
Gracious  Sovereign  from  Breda  in  itself  undoubtedly  is  H' 
pardon  in  law  for  treason*  that  cannot  be  without  the  broai 
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seal.  Next,  a  pardon  under  the  great  seal  in  such  a  form  of 
vords  as  this  is  would  not  be  a  pardon  for  treason,  for  that 
must  not  be  pardoned  by  implication,  but  by  positive  words ;  so 
in  the  case  of  Sir  Walter  Kaleigh,  a  commission  directed  to 
our  well-beloved  subject  would  not  pardon  the  treas6n  of 
which  he  was  condemned  \  In  the  next  place,  this  letter  at 
the  most  is  but  a  pardon  in  honour,  which  must  always  be 
takeD  according  to  the  meaning ;  and  that  the  Kiug's  honour 
uiay  be  for  ever  sacred,  I  say  this  letter  doth  no  way  help  the 
prisoner  at  the  bar. 

First,  it  is  plain  by  the  veiy  superscription  of  this  letter 
in  which  the  declaration  was  inclosed,  that  it  is  directed  to 
"the  speaker  of  our  House  of  Commons  in  Parliament  assem- 
bled;" which  cannot  possibly  be  expounded  of  any  other  Par- 
liament than  that  which  was  then  sitting,  to  whose  speaker 
it  was  then  written. 

Secondly,  the  letter  itself  says.  We  have   left  it  to  you 
to  provide  for   security  and  indemnity;    and  again.  If  there 
be  a  crying   sin  for  which   the   nation   may  be   involved   in 
infamy,  we  cannot  doubt  but  you  will  he  as  solicitous  to  vin- 
dicate it  as  we  can  be.     And  then  in  this  very  letter  incloseth 
that  declaration,  upon  the  penning  of  which  the  prisoner  so 
much  relies :   now  lay  all  together,  and  it  is   clear   the   Par- 
liament, meant  by  the  declaration,  must  be  the  same  Parlia- 
ment which  was  meant  by  the  letter ;   and  that  was  this  very 
Parliament   whom  the    King   intended    to   trust,    both    with 
the  indemnity,  and  with  the  vindication  of  his  father's  death, 
and  to  be  dispensers  both  of  mercy  and  justice  in  this  par- 
ticular.    Another  thing  is  this,  this  very  Parliament,  as  the 
prisoner    observes,    did    go    to    the    King   according    to    his 
gracious  letter,  and  in  the  behalf  of  all  the  good   people   of 
Enj^land,  they  did  lay  hold  of  the  King's  mercy  in  his  letter 
and  declaration,  and  j>rayed  that  this  claim  by  their  speaker, 
in  behalf  of  all  the  rest  of  the  commons  of  England,  might 
be  effectual  to  all   purposes,  and  for  all  persons  other  than 
those  that  should   be   by  themselves   afterward  excepted,  ac- 
cording to  their  requests;  his  Majesty  accepts  their  petition, 
and  makes  proclamation,  that  his   pardon   should   extend   to 
all  but  such  as  they  should  except :  what  can  be  more  clear  and 
evident,  than  that  this  is  the  Parliament  which  the  King 
meant  to  be  the  very  Parliament  to  which  the  letter  should 
liave  reference  till  the  Act  of  Oblivion  was  passed  1 

Again  :  the  late  transactions  of  these  twelve  years  past  had 
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involved  so  many  persons,  that  we  could  scarce  find  a  man  but 
had  need  of  mercy ;  nay,  this  very  Parliament  to  which  this  letter 
was  written  had  need  of  indemnity ;  and  is  it  probable  in  the 
nature  of  the  thing,  or  can  it  be  understood  by  any  man,  that 
the  King  writing  to  this  Parliament,  and  offering  them  par- 
don and  indemnity,  should  mean  such  a  pardon  and  indem- 
nity as  a  future  Parliament,  to  be  called  by  his  own  writ, 
should  be  willing  to  afford  them  ?  Whose  hearts  would  have 
been  satisfied  with  so  contingent  a  security  ? 

My  Lords,  upon  the  whole  matter,  by  what  the  King  hath 
said  in  this  letter,  and  by  what   the   Parliament  hath   done 
in  pursuance  thereof,  and  by  what  the  King  hath  proclaimed, 
it  is  to  my  understanding  as  clear  as  the  noon-day,  that  the 
honour  of  the  King  is  not  concerned  at  all  in  the  exemption 
of  the  prisoner  at  the  bar;   and   for  the  cases  of  my  Lords 
of  Essex  and  Southampton  \  which  he  hath  cited,  they  make 
against  him ;  they  were  condemned  l)ecause  they  endeavoured 
to  imprison  the   Queen,  and   to  remove   her  counsellors,    of 
which  very  fact  the  prisoner  is  in  law  guilty  too ;  -and  then 
the  case  of  King  Philip,  the  husband  of  Queen  Mary,  makes 
nothing  for  him  neither,  unless  he  will  speak   out,  and  tell 
us  plainly,  that  because  by  a  former  violence  the  King  was 
made  a  prisoner,   he  became  but  a  titular   King,   as    King 
Philip. 

In  the  next  place  he  saith.  My  case  is  out  of  the  law,  1 
acted  as  a  counsellor  in  my  own  particular  for  my  fee ;  it  was 
avarilia,  but  not  malitia,  nor  /also,  malitiose,  or  proditorvR : 
but  he  must  know  that  no  man  hath,  or  can  have,  a  lawful 
calling  to  pursue  the  life  of  his  King;  and  the  law  implies 
malice;  for  nialitiose  and  proditorie  are  not  only  words  of 
course,  but  of  truth  too,  in  this  case,  else  it  were  as  nauch  as 
to  say,  that  no  counsel  can  be  guilty  of  hi<;h  treason,  than 
which  nothing  can  be  more  absurd :  my  Lord,  for  that  -whicl^ 
he  said  last,  (for  I  must  omit  some  things,  and  give  hiin  leave 
to  take  the  advantage  of  it,)  that  the  place  was  a  courtj 
such  a  one  it  was  that  he  was  not  answei'able  for  the  conj 
stitution  of  it ;  if  it  were  not  in  a  legal  sense,  it  vitcls  sncl 
an  order  as  might  bear  him  out,  that  is,  with  modesty  bjm 
good  manners  to  ju^5tify  high  treason;  it  is  not  witli  sucl 
insolency  as  some  others  before  him  did  it,  but  it  amounts  t 
that,  that  an  order  of  a  few  j>ersons  that  first  made  themselve 
a  Parliament,  and  then  made  a  court  of  justice,  had.  officer^ 
and  met  together,  and  perfected  so  great  a  treason  •    I  sai 
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that  this  order  to  bear  him  out  is  impossible.  He  that  is  a 
lawyer,  he  must  account  to  the  laws  for  what  he  hath  done ; 
if  the  authority  were  not  lawful,  he  cannot  but  know  that 
this  which  he  calls  the  Parliament  was  so  far  from  a  legal 
authority,  that  it  was  one  part  of  the  treason  that  he  did 
assist  such  an  assembly. 

Gentlemen  of  the  jury,  this  is  your  own  case,  here  is  a 

charge  that  is  exhibited   by  the  prisoner  at  the  bar,  as  he 

says,  in  the  name  of  all  the  people  of  England.     Look  to  it, 

for  you  are  some  of  them  if  you  own  it ;  then  it  may  be  true 

what  he  hath  said;    but  I  hope  you  meet  here  to  tell  this 

nation,  and  all  the  world,  that  the  people  of  England  had  no 

hand  in  that  charge ;  do  but  consider  how  that  this  prisoner 

at  the  bar  had  hunted  the  life  of  the  King,  how  he  did  fish 

oat  and   examine  evidence,   whether  the   King  set   up   his 

standard   at   Nottingham,   was   at  such  a  place,  and   such  a 

place ;   to  what  end  is  all   this,  but  with   design  of  blood  ? 

Were  these  things  to  be  produced  against  the  King,  and  then 

judgment  to  be  demanded  that  he  might  be  saved  ?    Is  it  not 

plainly  proved  to  you  by  witnesses,  how  he  did  exhibit  the 

charge,  press  it,  aggravate  it,  desired  it  might  be  taken  pro 

eon/esso,  was  afflicted  with  the  delays,  how  angry  he  was  when 

he  was  interrupted  ?     Is  it  not  proved  to  you  that  he  was  at 

first  against  the  thing,  and  said,  it  was  a  base  business  ?    But 

when  he  was- engaged  in  it  said,  that  he  was  a  servant  of  the 

people  of  this  kingdom  1     What  doth  he  do  at  last,  when  the 

thing  had  gone  far  ]    He  speaks  that  which  is  the  only  truth 

which  I  have  heard  yet  from  him,  "he  must  die,  and  monarchy 

then  must  perish  with  him ; "  from  which '  event,  good  Lord 

deliver  us. 

Sir  Edward  Turner,  My  Lords,  the  substance  of  the 
defence  that  the  prisoner  hath  made  at  the  bar,  with  much 
skill  and  cunning,  may  be  referred  to  two  heads.  The  first 
to  the  statute  of  the  25th  of  Edward  III.,  the  second  to 
the  late  Act  of  Oblivion  * :  for  the  first,  my  Lords,  he  says, 
that  his  act  is  not  comprised  within  that  statute ;  says  he,  I 
did  never  conspire  or  imagine  the  death  of  the  King;  nor 
did  believe  that  would  be  a  consequence  of  their  actings.  It 
was  expressly  proved  that  himself  did  say  that  the  King  must 
die,  and  monarchy  with  him ;  but.  Gentlemen,  though  he  had 
said  true,  that  it  had  not  been  proved,  or  that  he  did  not 
believe  that  would  be  a  consequence,  yet,  my  Lords,  I  must 
tell  you  that   every  step  of  this  tragedy  was   treason;    the 

1  12  Car.  n.  G.  11,  anU^  p.  20. 


1660. 

COM. 

Cook*9  trial, 
SolicUnr 
OetieraCs 
reply. 


Sir  Edward 

Turnefit 

reply. 


198 


State  Trials. 


1660. 

Jiegicidea* 
case, 

Cooi^s  trial. 

Sir  Edward 

Turner's 

reply. 


Mr  Wind- 
ham's reply. 


I 


summoning  themselves,   that  was  treason;   every  proceeding 
upon  that  was  treason ;  the  summoning  of  their  meetings  in 
the   painted   chamber,  coming  into   Westminster-Hall,  every 
person  as  instrumental,  those  that  came  to  act  the  least  part 
in   that   tragedy,  were   every   one   guilty  of  treason;   what, 
saith  he,  I  acted  as  a  counsellor  for  my  fee :  it  was  that  fee 
that  Judas  had,  the  30  pieces  of  silver,  that  made  him  hang 
himself.     He  goes  further,  and  tells  you,  there  must  be  no 
semblable   treasons,  this   is   clear;    the   conspiring  and   ima- 
gining the  death  of  the  King,  that's  the  treason  that  is  men- 
tioned 'in  the  act ;   treason  by  the  common  law ;   though  this 
be  not  named  the  killing  of  the  King;  yet  all  these  proceedings 
are  demonstrations  to  you  there  was  a  secret  imagination  to  kill 
him.     Then  as  to  the  Act  of  Oblivion,  his  argument  is^  that 
because  the  act  saith,  that  if  they  had  sentenced,  signed,  or 
been  instrumental  in  the  death  of  the  King,  that  they  should 
be  excepted ;  but  it  is  not  said,  "or  otherwise  instrumental ;" 
that  this  therefore  should  refer  to  subsequent,  not  precedent 
acts,  that  is  a  strange  exposition;   take  it  grammatically  it 
hath   the  most  large  construction,  instrumental,    more   large 
than  if  they  had  said  or  otherwise,  for  it  doth  comprehend 
every  thing :  there  having  been  so  full  an  answer  already,  I 
will   be  short;    I  will  not  meddle  with  his   civil   debts,  but 
with  his  political ;  if  a  man  kill  another,  though^he  do  repent, 
the  magistrate  must  do  justice  in  terrorem.     Though  he  doth 
repent,  (I   hope  in  God  he  doth  so,)  the  magistrates,  your 
Lordships,  must  do  justice  in  terrorem.     I  desire  that  justice 
may  be  done  upon  that  man.     He  said  it  was  no  treason  to 
demand  justice  against  the  King,  because  he  did  but  demand 
it;    I  hope  he  will  think  it  no  unkindness  in  me  to    desire 
judgment  against  him,  because  it  is  just. 

Mr  Wadham  Windliam.  As  I  understand  the  prisoner  at 
the  bar,  the  chief  argument  which  he  shelters  himself  under 
was  his  profession,  which  gives  a  blast  to  all  of  us  of  the  long 
robe;  I  will  not  mince  his  arguments;  says  he,  here  was  a 
court,  I  was  appointed  Solicitor;  and  says  he,  for  men  to 
practise  before  those  that  have  not  a  proper  judicature,  it  is 
not  felony,  murder,  or  treason,  (I  would  not  willingly  mince 
his  argument,)  and  that  I  was  appointed,  and  the  -wordd 
dictated  to  me ;  and  a  counsellor  caiTying  himself  within  th^ 
compass  of  his  profession  is  not  answerable;  but  if  he  'will 
exceed  his  bounds,  his  profession  is  so  far  from  sheltering 
him,  that,  as  it  has  been  opened,  it  is  very  much  an  aggrava^ 
tion ;  it  is  the  duty  of  a  counsellor  to  give  counsel ;  if  a  maB 
shall  come  to  me  and  ask  counsel^  and  I  shall  counsel  him  tc 
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kill  a  manj  am  not  I  accessory  to  that  murder  ]  Words  by  his 
argument  will  not  amount  to  treason;  if  the  fact  follows  I 
am  as  guilty  as  if  I  did  the  fact ;  in  point  of  treason  it  is  all 
one  as  if  I  had  done  that  very  act.  If  Mr  Cook  did  advise 
that  act,  or  was  instrumental,  he  is  as  much  a  traitor  as  the 
man  in  the  frock  that  did  the  execution ;  for  his  profession, 
truly,  my  Lords,  I  do  not  think  that  a  counsellor  is  always 
bound  to  know  the  patent  of  him  that  sits  as  judge,  that  will 
not  be  his  case;  here  was  no  ordinary  warrant  of  law  to 
carry  on  justice:  Grotius  saith,  in  case  of  necessity  for 
canning  on  justice,  there  may  be  many  things  aliened :  I 
pray  where  did  Mr  Cook  read  of  such  a  court  as  a  high 
court  of  justice;  there  was  never  a  high  court  of  justice  read 
of  in  the  law ;  then  as  this  was  a  mock-court,  so  under  good 
favour  it  was  a  mock-jurisdiction.  Was  there  any  law  under 
heaven,  to  put  the  King  to  death  1  Is  it  not  out  of  the 
compass  of  all  courts  whatsoever  to  do  iti  And  under  good 
favour,  my  Lord,  this  is  but  to  shelter  a  man's  self  under 
colour  of  justice  to  do  the  most  execrable  treason  in  the 
world ;  I  have  no  more  to  say  to  you. 

Lord  Chief  Baron,     I  would  repeat  the  evidence  and  your 
answer  to  you,  if  you  have  any  thing  new  speak  to  it. 

Cook,     This  is  new ;  it  was  said  by  one,  that  if  there  had 
been  no  charge  there  had  been  no  sentence  given  in  the  case ; 
I  say  that  the  indictment  or  charge  is  no  part  of  the  trial.     By 
the  Statute  of  Magna  Charta,  the  peers  of  the  land  shall  be 
tried  by  peers,  but  are  indicted  by  the  country;   I  conceive 
by  what  they  have  said  they  do  make  me  causal  of  the  King's 
death*     It  is  said  in  the  indictment  there  was  a  power;  I  say 
this,  I  did  not  assume  any  power ;  it  cannot  be  said,  if  counsel 
be  come  in  to  an  unlawful  power,  that  he  takes  the  power, 
but  stands  with  respect  at  the  bar.      At  assizes  judgment 
passes,  the  clerk  of  the  assizes  he   is  not  instrumental  in 
taking  away  life.     For  that  which   Mr  Starkey  should  say, 
that  I  should  say  the  King  must  die  and  monarchy  with  him, 
I  humbly  beg  that  the  jury  would  take  notice  of  what  Mr 
Nutley  said,  that  I  told  him  there  was.no  intention  of  taking 
away  the  King's  life ;  and  besides,  it  is  but  a  single  witness. 
I  hope  there  must  be  two  witnesses  in  point  of  law  to  con- 
vict a  man  of  high  treason. 

Lord  Chief  Baron,     Mr   Cook,  you  said  right  but  even 
now,  that  if  there  was  any  thing  in  matter  of  law  which  the 
court  knows  of,  which  may  be  of  advantage  to  you,  they  are 
of  counsel  to  you,  and  so  they  ought  to  be. 
Cook,     I  thank  your  Loi^dships. 
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Lord  Chief  Baron.  I  shall  repeat  the  whole  evidence,  and 
begin  with  that  first;  the  witnesses  that  are  against  yon,  I 
took  notice  of  them;  you  have  had  a  great  deal  of  liberty, 
which  you  have  made  use  of  civilly ;  but,  Sir,  for  the  fact,  I 
think  it  is  a  great  deal  more  full  than  as  you  have  answered. 
The  first  witness  produced  against  you  was  Mr  Nutley,  (I  shall 
speak  only  the  material  parts  that  concern  your  charge,)  he 
swears  expressly  that  he  saw  Price  a  scrivener  writing  a  charge 
in  the  court  of  wards,  that  he  saw  this  charge  in  your  hands ; 
he  saw  afterwards,  when  the  King  of  blessed  memory  was 
brought  as  a  prisoner,  that  there  you  delivered  the  charge  in ; 
there  is  more  than  words ;  you  delivered  that  charge  in,  that 
alone  is  an  overt  act ;  then  if  there  were  nothing  else  in  that 
case,  that  a  man  in  a  paper  should  call  the  King  ''traitor, 
tyrant^  murderer,  and  implacable  enemy,"  as  there  the  words 
are,  and  he  deliver  this  paper,  and  this  be  read,  if  this  be  not 
an  overt  act  of  imagining  and  compassing  the  King's  death, 
I  do  iiot  know  what  an  overt  act  is;  and  he  gives  fui*ther 
evidence ;  if  I  mistake,  take  free  liberty  to  interrupt  me. 

Cook.  Sir,  they  were  not  my  words,  but  their  words  that 
commanded  me. 

Lord  Chief  Baron.  This  I  say,  that  this  very  thing  alone, 
such  a  paper  approved  by  you,  delivering  this  paper  to  an 
assembly,  and  requiring  it  may  be  read,  this  is  an  overt  act 
to  prove  the  imagination  of  your  heart  for  the  death  of  the 
King ;  the  reason  is,  if  the  KJiig  should  be  a  tyrant,  a  traitor, 
&C.  it  stirs  up  hatred  in  the  people,  and  the  consequence  of 
that  hatred  is  the  death  of  the  Prince.  The  next  thing  that 
Mr  Nutley  said  was  this,  he  said  that  you  demanded  positively 
judgment  against  the  blessed  King,  then  prisoner  at  the 
bar.  I  remember  you  said  that  you  did  demand  judgment, 
but  that  you  did  not  demand  judgment  against  the  King  ; 
take  it  so  whether  you  did,  or  not,  (though  you  shall  find 
in  some  other  witnesses  that  I  shall  repeat,  that  you  said 
judgment  against  the  King,)  the  consequence  will  be  the 
same;  whom  could  you  demand  judgment  against  but  the  King? 
He  was  the  prisoner :  because  he  di(l  demand  a  further  hear- 
ing by  the  Parliament,  you  urged  that  bis  charge  might  be 
taken  pro  confessoy  then  it  must  needs  be  judgment  against 
the  King;  it  is  efiectively  and  implicitly  the  same.  He 
went  further,  that  being  your  friend  and  acquaintance,  and 
acknowledging  your  parts  as  a  lawyer,  (which  truly  I  do 
very  much  know  myself,  and  do  know  this  gentleman  to 
be  a  man  of  very  great  parts  in  his  profession,)  he  had 
familiar  acquaintance  with  you;  he  told  you  what  a  base 
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business  it  was,  and  you  did  yourself  acknowledge  it ;  and  said 
to  Mr  Nutley  himself^  It  is  a  base  business,  but  they  put  it 
upon  me.  Gentlemen,  he  did  discourse  further  to  him  of  the 
oaths  of  allegiance  and  supremacy,  which  he  knew  very  weU, 
no  man  better ;  this  gentleman,  he  very  ingenuously  confessed 
it,  saying,  I  confess  it  is  so,  they  put  me  upon  it,  I  cannot 
avoid  it ;  but  then  excuses  it,  I  am  the  servant  of  the  people : 
afterwards  he  pressed  the  King  to  answer  positively,  whether 
guilty  or  not  guilty ;  the  pressing  of  the  King  to  answer, 
\%hat  was  it  in  effect  but  to  hasten  judgment  ?  And  that  was 
to  hasten  his  death;  so  that  this  is  the  substance  of  Mr 
Nutley 's  testimony,  that  he  pressed  judgment;  judgment 
was  demanded  by  the  prisoner  now  at  the  bar ;  it  is  not  only 
demanded,  but  pressed,  and  all  the  current  of  the  witnesses 
at  several  days  are  to  this  purpose.  It  is  true,  (that  I  may 
repeat  the  whole  for  you,  and  against  you,)  that  this  gentle- 
man, the  prisoner  at  the  bar,  when  Mr  Nutley  did  urge  this 
to  him,  said,  he  hoped  tbey  did  not  intend  to  take  away  the 
King's  life ;  I  verily  believe  they  do  not  intend  to  take  away 
the  King's  life;  I  hope  they  do  not.  But,  Mr  Cook,  it  is 
no  excuse  to  say  you  hope,  or  you  believe,  they  will  not. 
It  may  be  in  such  a  crime  something  in  extenuation  in 
foro  cobH,  but  not  i/n/oro  civili;  you  opened  it  yourself,  that 
if  a  man  should  go  about  to  take  the  King  prisoner,  it  is 
treason ;  the  law  adjudged  that  to  be  treason ;  when  you 
knew  they  would  condemn  him  as  a  tyrant  and  murderer, 
you  must  easily  believe  what  would  follow  such  a  condemna- 
tion, truly  death ;  that  is  no  colour  of  excuse  in  foro  civili, 
Farriugton  swears  to  the  same  purpose,  that  he  saw  you 
having  a  parchment  in  your  hands,  delivering  it  in,  and 
prayed  it  might  be  read  as  a  charge  of  the  people;  you  did 
not  say,  *  I  deliver  this  in  as  from  those  that  delivered  it  to 
me;*  that  was  not  in  the  paper,  that  you  said  of  younself ;  my 
brethren  will  teU  you  all  this  is  an  apparent  point  of  the 
imagination  of  your  heart ;  at  that  time  he  swears  the  same 
thing,  that  you  did  desire  it  might  be  taken  pro  eonfesso, 
Mr  Bodurdo  is  the  third,  he  swears  the  same  thing  too,  that 
you  exhibited  a  charge  of  high  treason  against  the  prisoner 
then  at  the  bar,  and  tells  you  the  substance  of  it;  he  says 
that  all  but  the  first  day  you  demanded  judgment  for  not 
pleading  to  the  charge ;  he  adds,  that  you  complained  of  the 
delays ;  I  am  sure  that  was  not  dictated  to  you ;  that  could 
not  be  thought  that  you  should  desire  judgment  for  the 
prisoner :  it  is  very  true  which  you  say  for  yourself  in  that, 
that  you  did  not  demand  it  firsts  till  it  was  demanded  by  the 
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Lord  Chief  Baron,  I  shall  repeat  the  whole  evidence,  and 
begin  with  that  first;  the  witnesses  that  are  against  you,  I 
took  notice  of  them;  you  have  had  a  great  deal  of  liberty, 
which  you  have  made  use  of  civilly ;  but,  Sir,  for  the  fact,  I 
think  it  is  a  great  deal  more  full  than  as  you  have  answered. 
The  first  witness  produced  against  you  was  Mr  Nutley,  (J  shall 
speak  only  the  material  parts  that  concern  your  charge,)  he 
swears  expressly  that  he  saw  Price  a  scrivener  writing  a  charge 
in  the  court  of  wards,  that  he  saw  this  charge  in  your  hands ; 
he  saw  afterwards,  when  the  King  of  blessed  memory  was 
brought  as  a  prisoner,  that  there  you  delivered  the  charge  in ; 
there  is  more  than  words ;  you  delivered  that  charge  in,  that 
alone  is  an  overt  act ;  then  if  there  were  nothing  else  in  that 
case,  that  a  man  in  a  paper  should  call  the  King  'Hraitor, 
tyrant,  murderer,  and  implacable  enemy,"  as  there  the  words 
are,  and  he  deliver  this  paper,  and  this  be  read,  if  this  be  not 
an  overt  act  of  imagining  and  compassing  the  King's  death, 
I  do  not  know  what  an  overt  act  is;  and  he  gives  further 
evidence ;  if  I  mistake,  take  free  liberty  to  interrupt  me. 

Cook,  Sir,  they  were  not  my  words,  but  their  words  that 
commanded  me. 

Lord  Chief  Baron,  This  I  say,  that  this  very  thing  alone, 
such  a  paper  approved  by  you,  delivering  this  paper  to  an 
assembly,  and  requiring  it  may  be  read,  this  is  an  overt  act 
to  prove  the  imagination  of  your  heart  for  the  death  of  the 
King ;  the  reason  is,  if  the  King  should  be  a  tyrant,  a  traitor, 
&a  it  stirs  up  hatred  in  the  people,  and  the  consequence  of 
that  hatred  is  the  death  of  the  Prince.  The  next  thing  that 
Mr  Nutley  said  was  this,  he  said  that  you  demanded  positively 
judgment  against  the  blessed  King,  then  prisoner  at  the 
bar.  I  remember  you  said  that  you  did  demand  judgment, 
but  that  you  did  not  demand  judgment  against  the  King  ; 
take  it  so  whether  you  did,  or  not,  (though  you  shall  find 
in  some  other  witnesses  that  I  shall  repeat,  that  you  said 
judgment  against  the  King,)  the  consequence  will  be  the 
same;  whom  could  you  demand  judgment  against  but  the  King? 
He  was  the  prisoner :  because  he  dicl  demand  a  further  hear- 
ing by  the  Parliament,  you  urged  that  his  charge  might  be 
taken  pro  corfesao^  then  it  must  needs  be  judgment  against 
the  King;  it  is  efiectively  and  implicitly  the  same.  He 
went  further,  that  being  your  friend  and  acquaintance,  and 
acknowledging  your  parts  as  a  lawyer,  (which  truly  I  do 
very  much  know  myself,  and  do  know  this  gentleman  to 
be  a  man  of  very  great  parts  in  his  profession,)  he  had 
familiar  acquaintance  with  you;  he  told  you  what  a  base 
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business  it  was,  aod  you  did  yourself  acknowledge  it ;  and  said 
to  Mr  Nutley  himself,  It  is  a  base  business,  but  they  put  it 
upon  me.  Gentlemen,  he  did  discourse  further  to  him  of  the 
oaths  of  allegiance  and  supremacy,  which  he  knew  very  well, 
no  man  better ;  this  gentleman,  he  very  ingenuously  confessed 
it,  saying,  I  confess  it  is  so,  they  put  me  upon  it,  I  cannot 
avoid  it ;  but  then  excuses  it,  I  am  the  servant  of  the  people : 
afterwards  he  pressed  the  King  to  answer  positively,  whether 
guilty  or  not  guilty ;  the  pressing  of  the  King  to  answer, 
what  was  it  in  pffect  but  to  hasten  judgment]  And  that  was 
to  hasten  his  death;  so  that  this  is  the  substance  of  Mr 
iNutley's  testimony,  that  he  pressed  judgment;  judgment 
was  demanded  by  the  prisoner  now  at  the  bar ;  it  is  not  only 
demanded,  but  pressed,  and  all  the  current  of  the  witnesses 
at  several  days  are  to  this  purpose.  It  is  true,  (that  I  may 
repeat  the  whole  for  you,  and  against  you,)  that  this  gentle- 
man, the  prisoner  at  the  bar,  when  Mr  Nutley  did  urge  this 
to  him,  said,  he  hoped  they  did  not  intend  to  take  away  the 
King's  life ;  I  verily  believe  they  do  not  intend  to  take  away 
the  King*8  life;  I  hope  they  do  not.  But,  Mr  Cook,  it  is 
no  excuse  to  say  you  hope,  or  you  believe,  they  will  not. 
It  may  be  in  such  a  crime  something  in  extenuation  in 
foro  cceli,  but  not  in  foro  civili ;  you  opened  it  yourself,  that 
if  a  man  should  go  about  to  take  the  King  prisoner,  it  is 
treason ;  the  law  adjudged  that  to  be  treason ;  when  you 
knew  they  would  condemn  him  as  a  tyrant  and  murderer, 
you  must  easily  believe  what  would  follow  such  a  condemna- 
tion,  truly  death ;  that  is  no  colour  of  excuse  in  foro  civili. 
Farriugton  swears  to  the  same  purpose,  that  he  saw  you 
having  a  parchment  in  your  hands,  delivering  it  in,  and 
prayed  it  might  be  read  as  a  charge  of  the  people ;  you  did 
not  say,  *  I  deliver  this  in  as  from  those  that  delivered  it  to 
me;'  that  was  not  in  the  paper,  that  you  said  of  youraelf;  my 
brethren  will  tell  you  all  this  is  an  apparent  point  of  the 
imagination  of  your  heart ;  at  that  time  he  swears  the  same 
thing,  that  you  did  desire  it  might  be  taken  pro  confesso, 
Mr  Bodurdo  is  the  third,  he  swears  the  same  thing  too,  that 
you  exhibited  a  charge  of  high  treason  against  the  prisoner 
then  at  the  bar,  and  tells  you  the  substance  of  it;  he  says 
that  all  but  the  first  day  you  demanded  judgment  for  not 
pleading  to  the  charge ;  he  adds,  that  you  complained  of  the 
delays ;  I  am  sure  that  was  not  dictated  to  you ;  that  could 
not  be  thought  that  you  should  desire  judgment  for  the 
prisoner :  it  is  very  true  which  you  say  for  yourself  in  that, 
that  you  did  not  demand  it  first,  till  it  was  demanded  by  the 
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the  King  as  a  traitor,  and  that  with  a  reason,  and  certainly 
death  must  follow :  you  say  you  were  appointed  to  give  your 
advice  ;  you  had  a  proclamation  first  for  trial  of  the  King  ;  you 
had  the  order  of  January  10th,  whereby  you  were  appointed 
to  give  your  advice  ;  if  it  were  so  it  will  be  no  excuse  at  all ; 
the  proclamation  gives  you  no  warrant  at  all;  he  that  obeys 
so  wicked  a  proclamation  it  will  not  save  him ;  it  appears  you 
were  privy  to  this  before  the  proclamation  ;  if  you  were  not  at 
all,  when  such  a  thing  as  this  is,  such  a  proclamation  and  act, 
and  such  a  manner  of  trial,  as  I  believe,  though  you  have 
read  very  much,  you  never  heard  of  such  a  thing  in  our  law, 
or  foreign  nations,  that  you  thereupon  should  take  upon  you 
to  be  of  counsel  against  the  King,  it  aggravates  the  fact : 
other  men  may  be  impudent  and  ignorant^  but  you  that  were 
a  learned  lawyer,  your  being  of  counsel  doth  aggravate  the 
thing.  You  say,  secondly,  law  words  will  not  amount  to 
treason ;  for  that,  I  would  not  have  that  go  for  law  by  no 
means,  though  it  be  not  your  case;  for  you  are  not  indicted 
for  words,  but  words  are  treason,  and  indictments  are  often 
for  it;  but  the  difference  is  this,  the  indictment  is  not  for 
words,  but  compassing  and  imagining  the  death  of  the  King; 
words  are  evidence  of  the  compassing  and  imagining  the 
King's  death :  it  is  the  greatest  evidence  of  the  imagination 
of  the  heart ;  words  do  not  make  a  treason,  that  is,  if  it  be 
by  inference  or  consequence,  but  reductively;  but  if  it  be 
immediately,  I  shall  say  to  a  man,  go  kill  the  King,  by  that 
which  is  an  absolute,  immediate,  necessary  consequence,  to 
say  this  is  no  treason,  I  would  not  have  that  go  for  law ; 
your  case  is  not  for  words,  but  for  delivering  a  charge,  the 
ground  that  you  speak  of;  words  may  make  a  heretick,  but 
not  a  traitor;  it  was  a  witty  saying,  bat  you  have  no  suflSi- 
cient  authority  for  it;  these  are  words  put  in  writing;  we 
all  know  if  a  man  put  his  words  in  writing,  if  a  man  speak 
treasonable  words,  and  put  them  in  writing,  they  have  been 
several  times  adjudged  treason;  and  so  in  my  Lord  Coke's 
3rd  Institute,  the  case  of  Williams  of  the  Temple^ ;  there  was  a 
book  of  treason  in  his  own  study  of  his  making,  and  he  was 
indicted  for  it ;  words  put  in  writing  are  an  express  evidence 
of  the  imagination  of  the  heart;  you  say  it  was  dictated  to 
you,  but  when  words  are  written  in  a  charge,  and  your  name 
to  it,  (which  I  had  almost  forgotten,)  that's  more  than  words ; 
the  witnesses  swear  the  likeness  of  your  hand ;  they  do  but 
swear  the  likeness  of  your  hand;   no  man  can  swear  more, 

^  See  the  case,  VoL  i.  p.  426. 
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unless  he  was  present  and  saw  it  j  but  you  owned  the  charge, 
and  there  your  name  is ;  that  besides  the  two  witnesses 
there  are  your  own  actions  to- prove  it.  When  two  witnesses 
shall  swear  it  is  like  your  hand^  and  you  own  that  charge,  I 
must  leave  it  to  the  jury :  you  say  you  did  this  after  com- 
mand, the  words  were  dictated  to  you;  the  words  were  con- 
ceptis  verbis,  appointed  and  ordered  by  the  court,  but  the 
pressing  was  yours  ;  "  he  stands  upon  delays,"  "  let  it  be  taken 
pro  con/esso"  demanding  judgment;  these  were  your  words; 
another  man  may  dictate  a  thing,  but  you  are  not  forced  to 
speak  it ;  you  urged  it,  owned  it ;  you  demanded  it  not  in  the 
name  of  the  court,  but  in  the  name  of  all  the  j>eople  of 
England ;  you  say  further,  that  your  demanding  justice  is 
not  within  the  statute;  as  I  said  before,  what  can  be  the 
effect  of  demanding  justice,  but  that  the  King  should  die 
upon  those  premisses]  You  say  further,  that  it  was  in  be- 
hoof of  the  King,  as  you  would  urge  it;  to  do  the  King  a 
courtesy,  in  asking  the  King  might  have  justice ;  but  you 
did  not  name  what  justice  it  was;  but  you  did  him  a 
courtesy;  truly  the  King  was  but  a  little  beholden  to  you 
for  that  request;  all  the  world  knows  what  that  demanding 
of  justice  was,  it  was  to  have  the  King's  head  cut  off;  you 
went  as  far  as  you  could;  it  ended  with  you  when  you  de- 
manded justice ;  that  is  as  far  as  you  could  you  cut  off  the 
head.  St  Paul,  when  the  witnesses  laid  down  the  clothes 
at  his  feet,  said,  "I  killed  Stephen  the  martjnr."  You  say 
further,  that  in  all  tragedies  the  accuser  or  witness,  the 
jury,  the  judge,  and  executioner,  are  the  only  persons; 
and  you  are  none  of  these ;  you  are  only  of  counsel ;  if 
justice  was  not  done,  what  was  it  to  you]  You  said  you  did 
not  assume  a  power,  there  was  only  eloquence  required  in  the 
counsel;  it  hath  been  truly  said,  that  this  is  a  great  aggra- 
vation to  be  of  counsel  against  the  King;  you  said  his  Ma- 
jesty was  then  a  prisoner  and  accused;  counsel  cannot  be 
heard  against  the  King;  you  undertake  to  be  counsel  against 
the  King  in  his  own  person,  and  in  the  highest  crime;  if  the 
counsel  at  the  bar  in  behalf  of  his  cUent  should  speak  trea- 
son, he  went  beyond  his  sphere;  but  you  did  not  only  speak, 
but  acted,  treason;  you  said  you  used  not  a  disrespective 
word  to  the  King;  truly  for  that  you  hear  what  the  wit- 
nesses have  said;  you  pressed  upon  him;  you  called  it  a  delay; 
you  termed  him  not  the  King,  but  the  prisoner  at  the  bar,  at 
every  word;  you  say  you  did  not  assume  an  authority,  it  is 
an  assumption  of  authority,  if  you  countenance  or  allow  of 
xJieir  authority;  you  say  you  do  not  remember  you  demanded 
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judgment  against  the  King;  that  is  fully  proved  against  you; 
you  yourself  asked  the  question ;  whether  you  did  say  against 
the  King  he  did  not  remember;  but  others  positively,  that 
you  demanded  judgment  against  the  King  and  prisoner  at  the 
bar;  you  said  that  before  sentence  there  was  not  an  inten- 
tion to  put  the  King  to  death,  to  that  Mr  Starkey  swears 
that  you  expressly  said,  the  King  must  die,  and  monarchy 
with  him,  and  this  before  the  sentence:  whereas  you  say  this 
is  but  one  witness,  that  there  must  be  in  treason  two  wit- 
nesses; but  that  there  should  be  two  witnesses  to  every  par- 
ticular that  is  in  evidence  of  the  fact,  that  is  not  law;  if 
to  one  particular  that  is  evidence  there  be  one  witness, 
another  to  another,  here  are  two  witnesses  within  the 
meaning  of  the  statute;  two  witnesses  to  the  indictment, 
compassing  and  imagining  the  death  of  the  King ;  being 
accompanied  with  other  circumstances,  this  one  witness,  if 
you  believe  him,  is  as  good  as  twenty  witnesses,  because 
other  overt  acts  are  expressly  proved  by  several  witnesses. 
You  say  next,  for  the  drawing  of  the  charge,  in  right  reason 
it  ought  to  be  counted  for  the  service  of  the  King:  first  you 
do  acknowledge,  and  truly  very  ingenuously,  that  in  the  time 
of  peace  to  bring  him  to  the  bar,  not  being  a  prisoner,  is 
treason  according  to  the  law,  and  that  you  delivjered  the 
charge  for  the  accelerating  of  the  trial ;  and  that  it  was 
not  done  by  you  traitorously :  you  say  the  King  was  a 
prisoner  before;  and  you  say  what  hands  he  was  in,  in  the 
hands  of  men  of  power  and  violence ;  it  had  been  your 
duty  to  have  delayed  it,  not  accelerated  it,  that  there  might 
have  been  some  means  of  prevention  of  that  bloody  act  that 
followed ;  you  knew  that  it  was  treason  to  make  him  a  pri- 
soner, subjects  do  not  use  to  make  Kings  prisoners,  bxit 
death  follows.  You  urge  in  the  next  place  the  Act  of  In- 
demnity *,  and  that  you  are  not  excepted ;  for  that,  you  have 
made  as  much  of  it  as  the  matter  will  bear;  yet  you  must 
consider,  first,  as  a  rule  in  law,  that  where  they  are  general 
words,  when  they  come  to  be  explained  by  the  particulars, 
you  shall  not  include  them  within  the  general :  mark  the 
very  words,  they  are  these,  "provided  that  neither  this  act,  nor 
any  thing  therein  contained,  shall  extend  to  pardon,  dis- 
charge, or  give  any  other  benefits  whatsoever  unto  such  and 
such,  (among  whom  you  are  named,)  nor  any  of  them,  nor 
those  two  persons,  or  either  of  them,  who  being  disguised  by 
frocks    and   vizards,   did    appear  upon    the    scaffold  erected 


1  12  Car.  n  c.  11,  ante,  p.  20. 
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before  White-Hall,  upon  the  30th  January  1648.  All 
which  persons,"  these  are  the  words,  first,  it  shall  not 
extend  to  you ;  then  it  comes,  **  all  which  persons,  for  their 
execrable  treason  in  sentencing  to  death,  or  signing  the  in- 
strument for  the  horrid  murder,  or  being  instrumental  in 
taking  away  the  precious  life  of  our  late  Sovereign  Lord 
CHARLES  the  First  of  Gloiious  Memory,  are  left  to  be  pro- 
ceeded against  as  traitors  to  his  late  Majesty,  according  to 
the  laws  of  England,  and  are  out  of  this  present  act  wholly 
excepted  and  foreprized  *."  First,  as  I  told  you  before,  and  as  it 
was  very  well  said  by  Mister  Solicitor,  admitting  the  reason 
had  been  mistaken^  and  that  you  had  not  been  comprehended 
in  the  reason,  you  are  excepted  out  of  the  body,  provided  it 
shall  not  extend,  &c.  Many  times  laws  do  make  recitals, 
which  in  themselves  are  sometimes  false  in  point  of  fact; 
that  which  is  the  law  is  positive  words,  the  other  words  are 
for  the  reason;  excepting  all  which,  that  is,  Mister  Cook, 
which  person  is  excepted,  not  for  doing  of  it,  but  for  his 
execrable  crimes  in  being  instrumental.  It  is  clear  without 
that,  if  it  w^ere  not  so ;  we  say  when  a  sentence  is,  or  such  a 
one,  or  such  a  one,  the  third  or  makes  all  disjunctive :  here 
are  three  ors,  first  in  sentencing  to  death,  or  signing  the 
instrument,  then  comes  this,  or  being  instrumental  in  taking 
away  the  precious  life  of  our  late  Sovereign,  &c.  this  or  doth 
clearly  exclude  the  other  two ;  or  instrumental,  not  only  in 
point  of  death,  but  farther,  being  either  a  sentencer,  signer, 
or  being  instrumental  in  taking  away  the  King's  life ;  that  is, 
being  any  way  instrumental.  Truly,  whether  it  be  not  instru- 
mental to  exhibit  a  charge  against  him,  or  complain  of  his 
delays,  to  ask  justice  against  him  in  the  name  of  the  people, 
to  do  all  this,  and  desire  that  the  charge  might  be  taken  pro 
con/esso,  if  this  be  not  instrumental,  I  know  nothing  else  but 
sentencing  and  signing :  some  signed  the  sentence,  some  the 
instrument  for  death  :  the  next  degree  of  being  instru- 
mental, the  highest  degree  of  that,  is  to  accuse  him,  to 
deliver  in  the  charge  against  him  in  the  name  of  the  people, 
do  it  again  and  again,  and  be  angry  at  the  delays.  The  next 
thing  is  this,  that  you  did  not  do  this  /also  or  malitiosey  but 
for  your  fee ;  and  that  though  there  might  be  avaritia,  there 
was  not  mcUitia  in  it;  it  was  done  by  your  profession,  you 
were  not  magistei-ial  in  it ;  you  thought  the  consequences  that 
did  follow,  would  not  follow.  If  a  man  does  but  intend  to 
beat  a  man,  and  he  die  upon  it,  you  know  in  law  it  is  all 
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one:   you  must  understand  there  is  a  malice  in  the  law;  if 
a  man  beat  one   in   the  streets,  and   kill   him,  though  not 
maliciously  in  him,  yet  it  is  so  in  law.     That  you  desire  to 
have  the  benefit  of  the  King's  declaration  ]  that  you  did  put  in 
your  petition  proving  the  same;  that  you  were  a  prisoner 
before;   that  the  commons  in  behalf  of  themselves  and  the 
people  of  England,  they  craved  the  benefit  of  it,  which  was 
granted,  excepting  such  as  should  be  by  Parliament  excepted; 
and  that  the  King  should  mention  a  free  Parliament ;  for  this, 
it  hath  been  fully  answered  to  you,  and  clearly,  hj  Mr  Soli- 
citor, that  you  are  not  at  all  concerned  in  the  King's  decla- 
ration at  Breda.     For  firat,  it  is  nothing  in  law,  it  binds  in 
honour;    and    we   have  given  the  same   direction   yesterday 
upon  the  like  occasion,  that  is,  that  the  King's  declaration 
binds  him  in  honour  and  in  conscience,  but  it  does  not  bind 
him  in  point  of  law,  unless  there  were  a  pardon  granted  by 
the  broad  seal;  the  thing  is  cleared  to  you  what  Parliament 
and  the  King  meant  by  it;  they  were  sitting  at  that  time,  had 
acknowledged  their  duty  and  allegiance  to  their  King;  they 
went  ad  ultimum  potentice  for  a  free  and  absolute  Parliament, 
whilst  the  King  was  absent,  though  the  King  was  away ;  yet 
notwithstanding  the  King  declared  whom  he  meant;  he  directed 
one  of  those  declarations  to  our  speaker  of  the   House  of 
Commons,  and  another  to  the  speaker  of  our  peers;  in  this 
case  it  was  hqvsndum  ad  vulgus ;  it  was  owned  by  him  as 
having  the  name  of  a  Parliament;   it  was  done  with   great 
wisdom  and  prudence,  and  so  as  it  could  be  no   otherwise; 
they  that  were  loyal  subjects,  acting  in  the  King's  absence; 
he  consenting  to  it;  the  King  owning  that  authority;  so  he 
was  obliged  in  honour  no  further  than  his  own  meaning  and 
words ;  but  there  is  another  clause  in  the  act  which  excludes 
all  these  persons.     The  next  thing  is  this,  you  say  the  Statute 
of  25  Edward  III.,  and  it  is  very  true,  you  say  if  it  be  any 
semblable   treason,  we  were  not  to  judge  upon  that,  unless 
they  were  the  treasons  in  the  act;  and  it  is  most  true ;  now 
you  would  urge  but  this,  that  this  is  but  a  semblable  treason; 
but  you  are  indicted  for  the  compassing  and  imagining  the 
death  of  the  King:    if  these  acts  did  not  tend  to  the  com- 
passing and  imagining  the  King's  death,  I  know  not   what 
does;   1  am  satisfied  you  are  convicted  in  your  conscience. 
The  next  thing  (for  you  have  said  as  much  as  any  man  can  in 
such  a  cause,   it  is  pity  you  have  not  a  better,)  you  say, 
though  it  was  a  tyrannical  court,  but  a  court  it  was,  and  there 
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were  officers  you  say,  it  hsA  figuram  judicii ;  that  aggravates 
the  fact  to  you,  to  your  profession.     There  is   a  difference 
between  a  standing  court,  and    that  which   is  but  named  to 
be   a   court;   this  was   but   one   of   a   day   or   two's  growth 
before,  and  you  know  by  whom;  by  some  that  pretended  to 
be  only  the   Commons;    your   knowledge  can  tell   you   that 
there   was   never  an   act  made   by  the  Commons  assembled 
in    Parliament    alone;    and   you   may   find    it   in    my   Lord 
Coke,    that   an   act   by  the  Lords  and  Commons  alone  was 
naught,  as  appeared  by  the  records ;  Sir  James  Ormond  was 
attainted   of  treason;    the   act   was    a   private    act,   by   the 
King  and  Commons  alone,  the  Lords  were  forgot;  when  the 
judges  came  to  try  it,  it  was  void;    and  another   in   Henry 
VI.'s  time ;  you  know  this  was  no  court  at  all ;  you  know  by 
a  printed  authority,  that  where  a  settled  court,  a  true  court 
is,  if  that  court  meddle  with  that  which  is  not  in  their  cogni- 
zance,  it  is   purely  void;   the  minister  that  obeys  them   is 
punishable;    if  it  be   treasonable   matter,    it  is   treason;    if 
murder,  it  is  murder :  so  in  the  case  of  the  Marshalsea  and  in 
the  Common  Pleas,  if  a  man  shall  begin  an  appeal  of  death 
which  is  of  a  criminal  nature,  and  ought  to  be  in  the  King's 
bench,  if  they  proceed  in  it,  it  is  void;  if  that  court  should 
condemn  the  party  convicted,  and  he  be  executed,  it  is  murder 
in   the   executioner;    that   court   has    no    power    over  such 
things.     You   speak   of  a   court :    first   it  was  not  a  court : 
secondly,  no  court  whatsoever  could  have  any  power  over  a 
King  in  a   coercive  way,  as  to  his  person.     The  last   thing 
that  you  have  said  for  yourself  is  this,  that  admitting  thei*e 
was  nothing  to  be  construed  of  an  act  or  an  order,  yet  there 
was  a  difference ;   it  was   an  act   de  factOy    that  you   urged 
rightly  upon  the  Statute  of  11  Henry  VII.  *,  which  was  denied  to 
some,  God  forbid  it  should  be  denied  you ;  if  a  man  serve  the 
King  in  his  wars,  he  shall  not  be  punished,  let  the  fact  be 
what  it  will.     King  Henry  VII.  took  care  for  him  that  was 
King  de  facto,  that  his  subjects  might  be  encouraged  to  follow 
him,  to  preserve  them,  whatever  the  event  of  the  war  was : 
Mr  Cook,  you  seek  to  have  the  equity  of  that  act,  that  here 
was   an   authority  de  facto;    these   persons   had   gotten    the 
supreme  power,  and  therefore  what  you  did  under  them  you 
do  eay  is  in  the  equity  of  that  act;    but,  clearly  the  intent 
and  meaning  of  that  act  is  against  you;   it  was  to  preserve 
the  King  de  facto,  how  much  more  to  preserve  the  King  de 
jure;  he  was  owned  by  these  men,  and  you,  as  King;   you 
charged  him  as  King,  and  he  was  sentenced  as  King.     What 


1  See  Vol.  1,  p.  88. 
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King   Henry    VII.   did   was  to   take   care   of  the   King  de 
facto    against  the   King   de  jure;   it   was   for   a   King  and 
Kingly  government,  it  was   not  for   an   anti  monarchical  go- 
vernment: you  proceeded  against  your  own  King,  and  as  your 
King,  called  him  in  your  charge   Charles   Stewart  King  of 
England.     I  think  there  is  no  colour  you   should   have   any 
benefit  of  the  letter,  or  of  the  equity  of  the  act.     They  had 
not  all  the  authority  at  that  time,  they  were  a  few  of  the 
people   that   did   it,   they  had   some  part  of  the  army  with 
them;   the  Lords  were  not  dissolved   then   when   they   had 
adjourned  some  time,  they  did  sit  afterwards,  so  that  all  the 
particulars  you  allege  are  against  you.     The  last  thing  was 
this,  you  say,  that  it  having  pleased  God  to  restore  the  King, 
judgment  should  be  given  for  example  for  terror  to  others, 
that   this   could   not   be  drawn   into   example   again ;    why  1 
Because  by  the  blessing  of  God  peace  was  restored;  no  pro- 
bability that  if  your  lite  was  spared,  that  it  would  be  drawn 
again   into   example;    this   is   the   weakest   thing   you   have 
urged;   you  must  know  the   reason:    there   are   two    things, 
there    is   the    punishment,    and    example ;    punishment   goes 
to   the   prisoner,    but    example    to    all    others ;    God    knows 
what    such    things    may    be   in  after-ages,    if    there    should 
be    impunity   for    them ;    it    would    rather    make    men  im- 
pudent and  confident  afterwards.     If  you  have  any  more  to 
say  1  will  hear  you,  if  not  I  must  conclude  to  the  jury.     You 
gentlemen  have  heard  the  evidence  is  clear  for  compassing  and 
imagining  the  death  of  the  King ;  you  have  heard  what  he  has 
said,  and  what  he  hath  done ;  he  was  present,  and  examined 
witnesses  against  the  King,  that  he  was  by  at  the  drawing  of 
the  charge  when  it  was  drawn;  you  hear  he  exhibited  this  charge 
in  the  name  of  the  Commons  assembled  in  Parliament,  and  the 
good  people  of  England  ;  and  what  this  charge  is ;  it  is  high- 
treason,  and  other  high  misdemeanors ;  you  find  that  he  does 
complain  of  delays,  does  again  and  again  speak  of  this  charge, 
desire  it  may  be  taken  pro  covfesso;  in  the  close  of  all,  it  was 
not   so   much  he,  as  innocent  blood  that  demanded  justice; 
this  was  more  than  was  dictated  to  him.     You  have  heard  the 
witnejises;   he  was  persuaded   to  forbear;   ackn(»wledged    the 
King  to  be  a  gracious  and  wise  King :   the  oaths  alledged 
against  him,  and  you  have  heard  his  excuse ;  I  have  nothing 
more  to  say;  I  shall  be  very  willing  to  hear  you  further;  I 
have  not  absolutely  directed  the  Jury. 

Cook,  I  do  humbly  acknowledge  your  patience  in  hearing 
me,  and  that  your  Lordship  has  truly  and  justly  stated  both 
proofs  and  my  answer.     If  your  Lordships  are  pleased  to  lay 
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aside  these  acts,  or  orders,  or  authority,  whereby  T  did  at 
that  time  truly  conscientiously  act,  and  did  think  thart  it 
would  bear  me  out,  if  you  lay  aside  that,  and  look  upon  it  as 
BO  many  men  got  together  without  authority,  and  as  well 
those  that  were  instrumental,  though  not  sentencers  or 
signers,  and  that  clause  in  the  act,  I  confess  I  humbly  make 
bold  to  say  I  have  not  received  satisfaction  in  my  judgment, 
those  very  words  of  not  so  much  I  as  the  innocent  blood  cries 
for  justice  were  dictated  to  me;  there  was  nothing  at  all  left 
to  me,  because  his  Majesty  did  not  plead;  there  was  no  trial; 
that  which  1  did  was  according  to  the  best,  though  it  may 
be  according  to  the  weakest,  part  of  my  judgment:  I  have  no 
new  matter. 

Lord  Chief  Baron,     You  have  said  no  new  matter,  unless 
it  be  worse  than  before,  for  now  you  warrant  that  authority. 

Cook,     Do  not  mistake  me,  I  mean  so  far  as  to  excuse  me 
in  the  point  of  high-treason. 

Lord  Chief  Baron.  We  delivered  our  opinions  as  to  that 
formerly;  we  were  of  opinion,  that  the  acting  by  colour  of 
that  pretended  authority  was  so  far  from  any  extenuation, 
that  it  was  an  aggravation  of  the  thing;  that  meeting  by  that 
authority  was  treason,  and  in  them  that  acted  under  them, 
and  af)proving  of  it,  the  making  of  that  traiterous  pretended 
act,  making  the  proclamation,  sitting  under  it,  they  were  all 
so  many  treasons;  that  was  the  reason  why  that  was  urged 
against  you,  assuming  upon  you  the  power,  that  was,  you 
approving  of  their  power  by  acting  under  them,  so  that  there 
is  nothing  more  to  be  said.  Gentlemen,  You  have  heard  the 
indictment  was  for  compassing  and  imagining  the  death  of  the 
King:  you  have  heard  the  several  overt  acts  repeated,  and 
whether  these  are  guilty  of  treason  to  deliver  in  a  charge  against 
the  King,  such  a  one  as  that  was  in  these  words,  as  against 
"a  traitor,  tyrant,  murderer,  and  implacable  enemy  to  the 
commonwealth;"  in  these  very  words  to  desire  judgment 
against  the  prisoner  (then  the  King)  at  the  bar,  angry  a\i 
delays,  to  desire  that  the  charge  might  be  taken  pro  confesso, 
expressly,  "again  and  again  to  demand  judgment,  if  these 
be  not  overt  acts  of  compassing  and  imagining  the  death  of 
the  King,  and  that  which  hath  been  said  by  the  witnesses, 
it  must  be  left  to  you :  I  think  you  need  not  go  from  the 
bar. 

The  j  ury  at  once  convicted  the  prisoner. 
The    next  person  tried   was   Peters   the   Chaplain.     The 
Crown  took  upon  themselves  to  prove  with  regard  to  him  that 
he  was  a  principal  actor  in  "this  sad  tragedy,  next  to  him 
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whom  God  hath  takeu  away,  and  reserved  to  his  own  judg- 
ment^;" that  he  was  a  chief  conspirator  with  Cromwell  at 
several  times,  and  in  several  places;  and  that  it  was  de- 
t>igned  by  them :  that  he  was  the  principal  person  to 
procure  the  soldiery  to  cry  out,  "justice,  justice,"  and  assist 
or  desire  the  taking  away  the  life  of  the  King.  That 
he  made  use  of  his  profession,  wherein  he  should  have  been 
the  minister  of  peace,  to  make  himself  the  trumpeter  of 
war,  treason  and  sedition :  that  he  preached  many  sermons  to 
the  soldiery,  in  direct  terms  for  taking  away  the  King,  com- 
paring the  King  to  Barabbas :  He  was  instrumental  when  the 
proclamation  for  the  High  Court  of  Justice  was  proclaimed, 
directing  where  it  should  be  proclaimed,  and  in  what  place. 
When  the  King  was  brought  upon  the  stage,  that  mock- work, 
he  was  the  person  that  stirred  up  the  soldiery  below  to  cry 
for  justice ;  we  shall  shew  you  he  preached  at  several  times 
upon  several  occat^ions,  to  promote  this  business ;  the  next  day 
after  the  King  was  brought  to  trial  he  commends  it ;  you 
shall  hear  all  out  of  the  mouth  of  the  prisoner,  therefore  I 
say  no  more. 

Dr  William  Young.  My  Lords  and  Gentlemen  of  the 
Jury,  it  was  near  about  the  month  of  July  1648,  since 
we  came  first  acquainted,  when  he  went  over  to  Ireland  ; 
it  was  about  the  siege  of  Pembroke  Castle ;  but  after- 
wards in  the  year  1649  we  renewed  our  acquaintance; 
he  went  over  into  Ireland  with  that  usurper,  the  late 
Protector,  as  he  was  called.  After  the  town  of  Wexford  was 
taken ;  coming  over  lie  fell  sick  of  the  flux,  and  said  he  re- 
ceived it  by  infection,  praying  over  Captain  Horton :  coming 
into  Milford,  that  captain  sends  a  summons  to  me  to  come  on 
board,  to  fetch  the  Prisoner  at  the  Bar,  who  was  sick.  1 
found  him  there  grovelling  upon  the  deck,  and  sick  he  was 
indeed;  with  much  difficulty  we  got  him  on  shore;  within 
a  very  few  days  I  perfected  his  cure :  we  became  very  familiar; 
I  observed  in  him  that  he  had  some  secret  thoughts  that 
I  could  not  well  discover,  neither  well  understand ;  where- 
upon I  thought  it  might  tend  to  my  security  that  I  should 
I  so  much  sympathize  with  him,  to  get  to  know  his  inten- 
tions. After  tome  weeks  we  grew  so  familiar  that  I  found  he 
began  to  enlarge  his  heart  to  me.  Many  times  I  heard  him 
rail  most  insu  tierably  against  the  Blood  Royal,  not  only 
against  our  martyred  King,  but  against  his  oft-S()ring ;  as  we 
continued  our  acquaintance,  he  became  more  and  more  open 
to   me;   we   would   sit   u[)   discoursing  till   about   twelve  or 
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one   o'clock   at   night   about   the   unhappy   wars   of    late   in 
England.     At  last,   my  Lords,  I  found  him   that   he   began 
to  tell  me  how  he  came  to  England,  and  upon  what  account 
he  came  from  New-England.     1  shall  premise   that  his  dis- 
courses were  various,  they  were  delivered  to  me  within  the 
compass   of  ten   weeks,   but   the   days   and   weeks   I  cannot 
remember.     First  (discoursing  of  New-England  and  the  clergy 
there,  and  much  of  the  clergy  here  in  England,  and  of  the 
business  here  of  reformation,)  he  told  me,  that  for  the  driving 
on  of  this  interest  of  the  reformation,  he  was  imployed  out 
of  New-England  for  the  stirring  up  of  this  war,  and  driving 
of  it  on ;  secondly,  he  was  pleased  at  another  time  to  acquaint 
me,  and  by  way  of  complaint,  complaining  against  the  Par- 
liament, saying,  that  some  time  after  he  was  come  into  England 
he  was  sent  over  into  Ireland  by  the  Parliament  to  receive 
further   instructions    to    drive    on    the    design,    to   extirpate 
monarchy ;    said   he,   I  did   spend   a   great   deal  of  my  own 
money,  yet  never  had  that  satisfaction  from  tliem  which  they 
promised  me,  they  promised  £2  or  £3000  for   my  journey, 
and  yet   they   gave  me   no   more  than   a   small   pittance  of 
land   out   of   my   Lord   of  Worcester's  estate  in    Worcester- 
shire.    I   have  seen  his  letters  directed  to  his  kinsman  here 
in  London,  his  name  was  Parker,  advising  him  for  settling  of 
this  land,  and  selling  it.     Thirdly,  my  Lords,  I  have  observed, 
his  way  of  vilification  of  the  monarchical  government,  I  have 
found   him  jocundarily  scoffing   at  it,   and  would   ordinarily 
quibble  in  this  manner,  saying  this  Commonwealth  will  never 
be  at  peace  till  150  be  put  down.     I  asked  him  what  this 
150  was,  he  told  me  three  L's,  and  afterwards  interpreted  the 
meaning  to  be  the  Lords,  the  Levites  and  the  Lawyers;  with 
that  said  I,  we  shall  be  like  Switzers,  Tinkers  and  Traitors. 
Now,  my  Lords,  we  are  come  to  the  last  particular ;  we  dis- 
coursing thus  frequently,  and  withal  he  was  then  a  colonel, 
and  had  a  commission  under  that  usurper  Oliver,  and  brought 
over  his  commission  for  raising  of  soldiers  to  foment  that  war 
in  Ireland ;  that  it  was  so  I  appeal  to  the  dictates  of  his  own 
conscience,  and  whether   he   did   not   press   me  very  impor- 
tunately to  accept  of  a  commission  of  major,  or  a  captain ;  he 
did  issue  forth  two  commissions  under  his  own  hand,  one  to 
bring  over  from  Devonshire  two  foot  companies  unto  Cork. 
My  Lords,  we  were  discoursing  concerning  our  martyr'd  King, 
as  then  we  calPd  him,  and  of  his  imprisonment  in  Holmeby 
House,  which  I  wondered  at ;  he  told  me  the  story  how  they 
had  used  him  at  Holmeby ;  and  at  last  came  up  to  this,  when 
he  was  taken  away  from  Holmeby-House,  the  Parliament  had 


1660. 

Begicide^ 
case. 

Peter e  trial. 

Dr  Young's 
evidence. 


214 


State  Trials, 


Begieide^ 

PeUrs*  trial. 

Dr  Ycurvjt 
evidence. 


Competence 
qj'  witness. 


1680.  then  a  design  to  have  secured  Oliver  Cromwell,  and  himself, 
being  then  in  London;  said  he,  we  had  intelligence  of  it, 
escaped  out  of  London,  and  rode  hard  for  it,  and  as  we  rode 
1  to  Ware  we  made  a  halt,  and  advised  how  we  should  settle 
this  kingdom  in  peace,  and  dispose  of  the  King;  the  result 
was,  they  should  bring  him  to  justice,  try  him  for  his  life,  and 
cut  off  his  head :  whether  this  was  the  expression  of  Cromwell 
I  cannot  tell ;  but  to  the  utmost  of  my  remembrance,  and  I 
am  mistaken  if  it  was  not  the  advice  of  Peters  to  Cromwell ; 
and  I  believe  it,  because  his  former  relations  of  his  instruc- 
tions out  of  Ireland  did  tend  to  that  effect. 

Mr  Solicitor  General.  I  will  ask  you  this  question; 
we  will  not  press  you  particularly  upon  your  memory,  whe- 
ther Cromwell  or  Petera  said  the  words?  Do  you  remember 
whether  he  confessed  to  you  they  were  agreed  upon  that 
matter  ] 

Young,     They  did  consult  and  agree  upon  it. 

Peters.  My  Lords,  I  desire  to  speak  a  word,  [his  voice 
being  low  he  was  broujiht  to  the  second  bar,]  I  am  the  bolder 
to  speak  to  your  Lordships  at  this  time  a  word,  and  it  is  high 
time  to  satisfy  my  conscience;  if  these  things  were  true 
there  is  enough  said  to  destroy  me ;  I  desire  leave  to  tell  you 
what  offence  I  take  at  the  witness,  my  Lords  this  gentleman 
I  do  know.  In  his  story  he  hath  told  what  is  not  true; 
but  I  will  not  find  fault  with  him,  because  he  was  my 
host,  I  will  not  reflect  and  recriminate ;  I  shall  give 
your  Lordships  in  simplicity  as  much  satisfaction  myself 
as  any  witness;  this  I  say  to  the  man  that  speaks,  and  this 
is  certain,  I  did  spend  some  time  at  this  gentleman's  house, 
he  is  called  there  Dr  Young;  and  my  trouble  at  his 
discourse  is  this,  I  do  not  know,  my  Lord,  that  I  found 
a  more  violent  man  for  the  Parliament  than  himself;  so 
far  he  undertook  to  be  a  spy  on  our  side;  this  I  find  to  be 
so,  he  will  not  deny  it;  he  was  very  fierce  in  that  way;  I  think 
the  words  of  such .  a  man  ought  to  be  little  attended  to. 
The  second  is  this,  this  gentleman  is  not  a  competent  witness, 
and  that  upon  a  twofold  gi-ound.  First,  because  I  know  he 
is  under  a  very  great  temptation  and  trouble  in  this  very 
thing,  and  it  is  upon  this  account  he  was  put  out  of  his 
living  in  the  country,  he  came  to  me  to  help  him  in  again, 
and  was  very  highly  offended  because  I  did  not  do  it. 
Secondly,  it  is  not  that  I  would  invalidate  his  evidence,  but 
give  me  leave  to  tell  you ;  it  is  his  way  to  snap  and  catch  at 
every  man,  which  is  the  complaint  of  the  people  in  his  own 
country.     I  know  that  which  is  sp(jken  is  false ;  I  speak  it  in 
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the  presence  of  God,  I  profess  I  never  had  any  near  converse 
with  Cromwell  about  such  things;  I  speak  this  to  the  Jury, 
that  they  would  have  a  care  of  the  witness ;  I  was  in  sickness 
then;  those  that  have  known  me  do  know  likewise  I  have 
much  weakness  in  my  head  when  I  am  sick,  and  to  take 
words  that  are  spoken  in  a  sick  condition,  he  ought  not  to 
do  it;  for  the  words  themselves  I  do  here  profess  against 
them,  for  the  generality  of  them ;  and  that  he  hath  been  freer 
in  my  judgment  in  any  communication  this  way  than  I  have 
been ;  it  is  marvellous,  here  I  profess  the  things  untruths,  I  call 
God  and  angels  to  witness  they  are  not  true.  I  will  give  you 
an  account  of  my  whole  condition  by  and  by,  if  I  may  be 
heard. 

Court,  You  shall  be  heard  at  large ;  that  which  you  have 
been  heard  now  is  concerning  the  competency  or  incompetency 
of  this  witness :  the  incompetency  against  him  is  this,  that  when 
you  came  thither  none  was  more  violent  for  the  Parliament 
than  himself,  and  that  he  was  a  great  spy,  and  you  say  it  was 
usual  with  him  to  take  such  courses :  these  are  but  words ; 
if  you  have  any  witnesses  we  will  hear  them ;  the  man  may 
be  traduced  and  slandered,  and  so  all  witnesses  may  be  taken 
away.  If  you  t>ake  this  course  God  knows  when  this 
business  will  end ;  if  you  have  a  mind  take  pen,  ink,  and 
)>aper,  and  take  notes  of  the  witnesses,  and  make  exceptions 
to  them  one  after  another;  interrupting  one,  and  so  another, 
we  shall  never  have  done. 

Young,  I  do  recollect  some  other  conferences  between 
us;  as  to  my  being  malicious,  I  know  he  never  did  me 
any  wrong,  and  therefore  I  cannot  be  malicious ;  and  as 
for  my  reputation,  having  resided  two  years  in  London,  I 
can  have  certificates  both  from  my  country,  and  some  of  this 
city,  to  vindicate  me  in  that  particular :  but,  my  Lord,  that 
which  I  would  inform  your  Lordship  is  this,  he  told  me  he 
took  Duke  Hamilton  a  prisoner  himself  in  his  own  chamber, 
seized  on  his  goods,  and  took  his  George  and  blue  ribbon  off 
his  shoulder,  and  the  George  he  shewed  me. 

Wyhert  Gunter,  I  was  a  servant  at  the  Star  in  Coleman- 
street,  with  one  Mr  Hildesley ;  that  house  was  a  house  where 
Oliver  Cromwell  and  several  of  that  party  did  use  to  meet  in 
consultation ;  they  had  several  meetings ;  I  do  i*emember  .very 
well  among  the  rest,  that  Mr  Peters  was  there;  he  came 
in  in  the  afternoon  about  four  a  clock,  and  was  there  till 
ten  or  eleven  at  night ;  I  being  but  a  drawer  could  not  hear 
much  of  the  discourse;  but  the  subject  was  tending  towards 
the  King  after  he  was  a  prisoner,  for  they  called  him  by  the 
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name  of  Charles  Stuart :  I  heard  not  much  of  the  discourse ; 
they  were  writing,  but  what  I  know  not ;  but  I  guessed  it 
to  be  something  drawn  up  agaiust  the  King ;  I  perceived  that 
Mr  Peters  was  privy  to  it,  and  pleasant  in  the  company. 

Court     How  old  were  you  at  that  time  1 

Gunter.     I  am  now  thirty  years  the   last   Bartholomew- 
day,  and  this  was  in  1648. 

Court.     How  long  before  the  King  was  put  to  death  1 

Gunter.     A  good  while ;  it  was,  as  I  remember,  three  days 
before  Oliver  Cromwell  went  out  of  town. 

Peters.  I  was  never  there  but  once  with  Mr  Nathaniel 
Finnes. 

Counsel.     Was  Cromwell  there? 

Gunter.     Yes.   ■ 

Counsel.     Was  Mr  Peters  there  any  often er  than  once  ] 

Gunter.  I  know  not,  but  once  I  am  certain  of  it ;  this  is 
the  gentleman ;  for  then  he  wore  a  great  sword. 

Peters.     I  never  wore  a  great  sword  in  my  life. 

Starkey.  My  Lords,  in  the  month  of  December,  before  the 
King  died,  in  the  beginning  of  that  month,  and  so  towards  the 
12th  of  January  following,  the  head-quarters  of  the  army 
were  at  Windsor,  and  Mr  Ireton,  that  is  dead,  (who  was  a 
general  officer  of  the  army)  was  quartered  in  my  father's  house 
there,  and  by  reason  of  Ireton's  long  residence  there,  about 
two  months,  I  knew  him  very  well.  My  Lords,  this  gentle- 
man Mr  Peters,  he  likewise  was  quartered  in  another  place 
in  that  town,  and  Cromwell  himself  was  quartered  at  one 
Mr  Baker's  that  lay  low  in  the  town;  so  that  in  truth  my 
father's  bouse  being  near  the  Castle,  and  there  being  in  it  a 
large  room,  and  in  respect  that  Mr  Ireton  was  quartered 
there,  usually  the  Council  of  War  sat  there.  My  Lords,  I  was 
then  in  the  house  constantly :  besides  this  Council  of  War, 
which  did  commonly  sit  there,  I  did  observe  that  Cromwell, 
Ireton,  and  this  gentleman  Mr  Peters,  and  one  Colonel  Bich, 
and  a  fifth  person,  whose  name  I  have  forgot,  did  usually 
meet  and  consult  together,  and  would  sit  up  till  two  or  three 
a  clock  in  the  morning  very  privately  together ;  this  was  their 
usual  course  when  their  Council  of  War  sat  ]  Mr  Ireton  came 
in  to  supper,  but  went  out  again;  there  were  guards  upon 
them :  after  this  time  it  happened  that  I  was  often  in 
Mr  Ireton's  company,  when  Mr  Peters  came  to  him,  very 
often  at  meals  there,  but  especially  at  night.  Ireton  being 
civil  in  caniage,  would  usually  entertain  discourses  with 
Peters,  likewise  would  favour  me  sometimes  with  discourse; 
and  in  that   discourse   I  did   many  times  take   occasion  to 
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assert  the  laws  in  point  of  the  King ;    and  discoursing  about 
the  King  as  being   a   capital  instrument  in   the  late  incon- 
veniencies,  as  they  called  it,  in  the  times  of  the  war,  Mr  Ireton 
would  discourse  this  ordinarily ;  I  was  bold  to  tell  them  that 
the  person  of  the  King  was  soluttbs  legiints;  this  gentleman, 
the  Prisoner  at  the  Bar,   told   me   it  was   an   unequal   law. 
I  did  obsei-ve  Mr  Peters  did  bend  his  discourse,  not  by  way 
of  argument   only,  but  in  point  of  resolution  of  judgment, 
fully  against  the  person  and  government  of  the  King.     I  re- 
member some  of  his  expressions  were   these,  that  the   King 
was  a  tyrant,  a  fool,  not  lit  to  be  a  King,  or  bear  that  office ;  I 
have  heard  him  say,  for  the  office  that  it  was  a   dangerous, 
chargeable,  and   useless   office.     My  Lords,  the   constant  dis- 
course of  these  gentlemen   at  that  time  was  such  as  he  did 
believe  would  never  be  called  into  question,  so  it  was  not  a 
thing  that  a  man  was  necessitated  to  observe  by  an  accident, 
but  it  was  their  whole,  discourse.     I  will  put  you  in  mind  of  a 
particular  passage :  when  the  news  came  to  Windsor  that  the 
King  was  in  prison  at  the  Isle  of  Wight,  my  father,  was  very 
much  troubled  at  it ;  and  being  an  ancient  man,  not  able  to 
control  his  passions  with  reason,  told  my  mother  that  they 
(meaning  Mr  Ireton,)  should  have  no  entei*tainment  there,  and 
took   the  key  of  the  cellar  and  put  it   in  his  pocket;   his 
passions  being  lessened,  Mr  Ireton,  his  wife,  and  another  officer 
being  at  supper,  and  afterwards  my  father  said  grace,  and,  as 
he  usually  did,  though  they  were  there,  he  said  that  usual 
and  honest  expression,  praying  for  the  King  in  these  usual 
words,  "  God  save  the  King,  Prince,  and  Realm ;"  sometimes 
they  did  laugh  at  it,  but  never  did  reflect  upon  him ;    but 
this  night   he  made  this  expression,  "God  save  the  King's 
most  Excellent  Majesty,  and  preserve  him  out  of  the  hands 
of  all  his  enemies."     Peters,  who  was  then  at  the  table,  turns 
about  to  him,  and  said,  "Old  gentleman,  your  idol  will  not 
stand  long ; "  I  do  conceive  he  meant  it  of  the  King.     For  a 
matter  of  two  months  of  the  constant  residence  and  being  of 
the  army  there,  I  did  observe  that  in  the  general   Council 
there,  and  in  this  private  cabal,  (after  the  business  was  broke 
out,  and  when  the  King  was  taken  prisoner,  and  carried  to 
Windsor,)  Mr  Peters  was  the  constant  man;  and  when  the 
business  broke  out,  I  looked  upon  it  in  reason  that  Cromwell, 
Ireton,  Peters,   and   Rich,  and  that  other  gentleman,  whose 
name  I  have  forgot,  that  they  were  the  persons  that  did  the 
business.     My  Lords,  Mr  Peters  continued  at  Windsor;  after 
the  body  of  the  army,  the  general,  and  the  officers  of  the 
anny,  were  gone  to  London:   I  remember  a  passage  of  one 
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Bacon,  who  was  a  sectary;  Mr  Peters  being  in  discourse  of 
the  King,  Mr  Bacon  took  great  distaste  at  Mr  Peters  for 
some  affront  put  upon  the  King;  Mr  Peters  falls  upon  him, 
and  rails  at  him,  and  was  ready  to  beat  him  ;  we  under- 
stood it  so,  because  he  did  tell  him  of  his  affronting  the 
King. 

Counsel.  Mr  Peters,  if  you  have  any  thing  to  ask  this 
witness  you  may. 

Peters,  I  have  many  things  to  ask  him.  Did  I  ever  sleep 
there? 

Starkey,     No. 

Peters.  Did  you  see  me  there  at  three  a  clock  in  the 
morning  % 

Starkey.  I  have  seen  you  go  up  at  ten  a  clock  at  night 
to  Mr  Iieton*s  chamber,  and  sometimes  I  understood  you  did 
not  go  away  till  four  a  clock  in  the  moruing;  I  went  to  bed 
it's  true,  but  I  understood  it  so. 

Thomas  Walkeley.  I  came  out  of  Essex  in  at  Aldgate ;  just 
as  I  came  in  a  proclamation  was  read  for  trial  of  his  late 
Majesty;  I  went  down  the  next  day  to  the  Painted  Chamber 
at  Westminster,  where  I  saw  Oliver  Cromwell,  John  Goodwin, 
Peters,  and  others ;  John  Goodwin  sat  in  the  middle  of  the 
table,  and  he  made  a  long  speech  or  j)rayer,  I  know  not 
which,  Mr  Peters  stood  there :  after  John  Goodwin  had 
done  his  prayer,  it  was  desired  that  strangers  might  avoid 
the  room ;  then  came  up  Cook,  and  Dorislaus,  and  Humphrys, 
and  Askeand  Dendy,  and  several  others,  and  stood  by  Bradshaw 
at  the  upper  end  of  the  table;  but  Cromwell  stood  up  and 
told  them  it  was  not  necessary  that  the  people  should  go 
out;  but  that  was  over-ruled;  and  so  I  went  out  and  staid 
their  rising,  and  saw  this  gentleman  Peters  come  out  with 
them.  After,  when  the  King  was  brought  to  town  a 
prisoner,  the  Lord  Carew,  a  very  honourable  person,  meeting 
with  me,  said  "  Walkeley,  if  you  would  ever  see  your  old 
master,  go  now,  or  else  it  may  be  you  will  never  see  him." 
"Where  is  he,  my  Lord,  said  IT'  said  he,  "he  is  coming  on 
this  side  Brentford."  I  went  to  the  farther  end  of  St  James's 
Corner,  and  there  I  met  some  of  the  army  coming,  and  then 
I  saw  his  Majesty  in  his  coach  with  six  horses,  and  Peters, 
like  bishop  almoner,  riding  before  the  King  triumphing;  then 
after  that,  in  St  James's  Park,  I  saw  Peters  marshalling  the 
soldiers,  and  I  was  forced  to  go  about.  My  Lords,  this  is  all 
I  can  say  concerning  that.  I  remember  one  thing  further  of 
him ;  I  heard  him  say  in  Westminster-Hall,  within  a  year  or 
two  after  the  armj» was  raised,  "If  we  can  keep  up  our  army 
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but  seven  years  longer  we  need  not  care  for  the  King  and  all 
Lis  posterity." 

Proctor.  Havins^  occasion  to  go  from  London  to  Windsor 
the  day  that  the  King  was  brought  from  thence  a  prisoner, 
a  little  on  this  side  Brentford  I  saw  great  troops  of  horse; 
I  did  conceive  what  the  cause  was,  having  heard  the  King 
was  to  be  brought  up  to  his  trial ;  after  I  had  passed  some 
number  of  horses,  1  espied  the  Prisoner  at  the  Bar  imme- 
diately before  the  King^s  coach,  riding  singly  before  the  coach- 
horses,  and  the  King  sitting  alone  in  the  coach.  I  did  put 
off  my  hat,  and  he  was  graciously  pleased  to  put  off  his  hat ; 
the  troopers  seeing  this,  threw  me  into  the  ditch,  horse  and 
all,  where  I  stayed  till  they  passed  by,  and  was  glad  I  escaped  so. 

Hardwick,  I  was  in  the  Hall  when  that  ugly  proclamation 
was  proclaimed,  there  I  saw  Dendy,  King,  and  that  gentle- 
man, the  Prisoner  at  the  Bar,  in  the  Hall ;  after  the  proclama- 
tion was  proclaimed,  the  Prisoner  at  the  Bar  came  out  into  the 
Palace- Yard,  and  told  them,  **  Gentlemen,"  said  he,  (a  great 
many  officers  and  soldiers  bein»  there,)  **all  this  is  worth 
nothing,  unless  you  proclaim  it  in  Cheapside,  and  at  the  Old 
Exchange." 

Counsel.  Explain  youi-self,  what  j)roclamation  do  you 
mean? 

Hardwick,  The  proclamation  fot  the  High-Court  of 
Justice. 

Hollard  Simpson.  T  know  Mr  Peters  very  well,  I  have  known 
him  these  11  or  12  years:  when  the  High-Court  of  Justice 
was  sitting,  both  in  the  Court  and  Painted  Chamber  I  saw  this 
gentleman  in  consultation  there,  and  at  several  other  places, 
at  Sir  William  Brereton's,  and  otherwhere. 

Counsel.     Did  you  see  him  at  the  trial  ? 

Simpson.  I  saw  him,  but  not  as  a  Judge.  There  was  one 
day  in  the  Hall  Colonel  Stubbards,  who  was  adjutant-general, 
(he  *was  a  very  busy  man,)  and  Colonel  Axtel;  Mr  Peters 
going  down  the  stairs,  comes  to  him,  and  bids  Stubbards  to 
command  the  Soldiers  to  cry  out  **  Justice,  justice,"  against  the 
traitor  at  the  Bar. 

Counsel.     Who  did  he  mean  ? 

Simpson.  The  King  was  at  the  Bar  at  the  same  time ; 
whereupon,  my  Lord,  the  soldiers  did  cry  out  upon  the  same ; 
and  as  the  King  was  taken  away  to  Sir  Robert  Cotton's,  some 
of  them  spit  in  the  King's  face,  but  he  took  his  handkerchief, 
wiped  it'  off,  and  smiled. 

Peters,  I  do  not  know  this  gentleman,  did  he  ever  see 
me? 
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Simpson.  Yes,  divers  times,  in  the  Painted-Chamber,  at 
Sir  William  Brereton*s,  at  the  Deanery,  in  consultation  with 
Bradshaw,  and  you  were  admitted,  and  no  man  else,  as  I  know, 
unless  Sir  William  Brereton,  who  came  along  with  you. 

Thomas  Richardson.  The  first  day  that  this  Court  of 
Justice  did  adjourn,  I  went  up  into  the  Court,  and  I  saw 
the  Prisoner  at  the  Bar  with  some  more  standing  in  the 
Court,  and  I  came  and  stood  close  by  him,  and  some  with  him, 
whom  I  did  not  know;  I  heard  him  commend  Bradshaw's 
carriage  in  the  trial  of  the  King,  and  also  Cook's  carriage; 
Mr  Peters  holding  up  his  hands,  said,  "  This  is  a  most  glorious 
beginning  of  the  work." 

Sir  Jeremy  Whichcot.  I  have  by  accident,  not  by  choice, 
been  several  times  in  Mr  Peter's  company;  truly  I  have 
heard  him  speak  very  scurrilously  of  the  King  ;  amongst  the 
rest  he  was  making  some  kind  of  narration  of  Cromwell  makin<; 
an  escape,  and  that  he  was  intended  to  be  surprized ;  that  if 
he  had  not  presently  gone  away  he  had  been  clapt  up  in  the 
Tower,  and  declared  a  traitor ;  he  said  there  was  a  meeting  of 
the  officers  of  the  army,  where  he  used  this  expression,  and 
there  they  did  resolve  to  set  aside  the  King.  My  Lords,  after 
this  (at  another  time)  he  was  speaking  of  the  High-Court  of 
Justice,  and  I  do  very  well  remember  this  was  his  expression 
of  it,  "I  cannot  but  look  upon  this  Court  with  a  great  reverence, 
for  it  doth  resemble  in  some  measure  the  trial  that  shall  be 
at  the  end  of  the  world  by  the  saints."  This  is  all  that  I 
perfectly  remember ;  it  was  a  great  while  ago ;  I  cannot  speak 
more  punctually ;  I  have  seldom  heard  him  speak  of  the  King, 
but  as  of  the  tyrant :  1  remember  one  time  he  was  saying  he 
would  have  preached  before  the  King,  but,  said  he,  the  poor 
wretch  would  not  hear  me. 

Nunnelly.  On  that  unhappy  day,  30th  of  January  1648, 
Hugh  Peters  came  an  hour  before  the  King  came  to  Whitehall ; 
I  came  with  a  warrant  of  40  or  50000^.  to  Oliver  Cromwell, 
being  door-keeper  to  the  Committee  of  the  Army;  "Nunnelly," 
says  Oliver  Cromwell,  **will  you  go  to  Whitehall?  Surely  you 
wHl  see  the  beheading  of  the  King ; "  and  he  let  me  into  White- 
hall ;  coming  into  the  Boarded  Gallery  I  met  Hugh  Peters,  and 
he  was  in  the  gallery ;  and  then  I  got  with  Hugh  Peters  into 
the  Banquetting-House ;  being  there,  Hugh  Peters  met  one 
Tench  of  Houndsditch,  that  was  a  joiner ;  meeting  him,  he 
speaks  to  him,  and  whispers  in  his  ear,  and  told  him  somewhat, 
1  do  not  know  what  it  was ;  but  Tench  presently  went  and 
knocked  four  staples  upon  the  scaffold;  I  meeting  Tench 
again,  "What  art  thou  doing,"  said  I?    "What,  will  you  turn 
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hangman?"  Says  he,  "This  day  will  be  a  happy  day  ;"  said  I, 
"Pray  God  send  it  be  not  a  bloody  day" ;  upon  that  Hugh  Peters 
went  upon  the  scaffold  just  an  hour  before  the  King  came, 
and  then  he  went  off  again.  I  watched  at  the  window  when 
the  King's  head  was  cut  off,  and  afterwards  I  saw  the  vizards 
going  into  a  chamber  there;  about  an  hour  afterwards  (T  stay- 
ing there  at  the  door)  there  came  Hugh  Peters  in  his  black 
cloak  and  broad  hat  out  of  that  chamber  with  the  hangman ; 
I  am  sure  I  did  see  him  go  along  with  the  hangman  to 
take  water ;  this  is  all  I  can  remember,  it  being  many  years 
since. 

Peters.  I  humbly  beg  I  may  be  heard  in  this  case ;  I  have 
here  a  witness,  and  I  desire  he  may  be  examined ;  it  is  noised 
I  was  upon  the  scaffold,  I  here  call  God  to  witness  I  was  not 
out  of  my  chamber  that  day ;  I  was  sick  that  day ;  I  speak 
in  the  presence  of  the  Lord. 

Court.  If  your  witness  will  stay  he  shall  be  heard ;  there 
are  more  witnesses  to  the  same  thing,  and  so  he  may  speak  to 
all  together. 

Mortimer,     Me  Lar,  me  ha  serd  de  King,  &c. 

Court     We  cannot  understand  a  word. 

Counsel,     He  is  a  Frenchman,  my  Lord. 

Court,     Pray  let  there  be  an  interpreter. 

[An  interpreter  was  sworn  to  truly  interpret  his  evi- 
dence.] 

But  it  being  afterwards  found  diflBcult  and  troublesome,  the 
evidence  was  waived,  and  another  witness  called. 

Mortimer,     Me  Lar,  me  can  peak  Englis — 

Counsel,  No,  no,  pray  sit  down,  we  will  examine  other 
witnesses.     Call  Stephen  Clongh. 

Clough,  My  Lords  and  Gentleman  of  the  Jury,  in  1648  I 
heard  of  a  meeting  of  the  Council  of  officers  at  Westminster, 
I  think  in  the  Painted-Chamber,  and  1  being  willing  to  hear 
what  their  consultations  were,  I  went  thither,  and  was  there 
as  one  of  them  (but  I  was  not  one) ;  amongst  the  rest  Hugh 
Peters  was  one ;  when  the  room  was  pretty  full  the  door  was 
shut.  Mr  Peters  desired  to  call  for  a  blessing  upon  their  busi- 
ness, in  his  prayer  he  uttered  these  words,  **  O  Lord,  what  a 
**  mercy  is  it  to  see  this  great  city  fall  down  before  us !  And 
"  what  a  stir  is  there  to  bring  this  great  man  to  trial,  with- 
"  out  whose  blood  he  will  turn  us  all  into  blood  if  he  reign 


"  again  T' 


Feters,     What  day  was  this  ? 

Clough.     It    was   about    three   weeks  or  a  month  before 
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Where  was  this  1 

In  the  Painted  Chamber. 
You  have  been  very  bold. 

I  speak  upon  my  oath. 
How  long  was  this  ago  ] 

In  1648. 
How  many  years  since  is  that  1 

You  know  your  self  sure  how  many  years  since 


How  long  before  the  King  died,  do  you  say  1 
About  three  weeks  or  a  month  before  the  King 
was  murdered. 

Mr  Beaver,  Upon  a  day  appointed  for  a  fast  for  those 
that  sat  then  as  a  Parliament,  I  went  to  Westminster  to  find 
some  company  to  dine  with  me,  and  having  walked  about 
an  hour  in  Westminster  Hall,  and  finding  none  of  my  friends 
to  dine  with  me,  I  went  to  that  place  called  Heaven,  and 
dined  there ;  after  I  had  dined  I  j)a8sed  through  St  Margaret's 
Church-yard  to  go  home  again,  (I  lay  in  the  Strand,)  I  per- 
ceived the  church-yard  full  of  muskets  and  pikes  upon  the 
ground,  and  asked  some  soldiers  that  were  there  what  was  the 
business?  They  told  me  they  were  guarding  the  Parliament 
that  were  keeping  a  fast  at  St  Margaret's;  Who  preaches? 
said  I.  They  told  me  Mr  Peters  is  just  now  gone  up  into 
the  pulpit ;  I  must  needs  have  the  curiosity  to  hear  that 
man,  having  heard  many  stories  of  the  manner  of  his  j)reach- 
ing ;  (God  knows  I  did  not  do  it  out  of  any  manner  of  devo- 
tion ;)  I  crowded  near  the  pulpit,  and  came  near  the  Speaker's 
pew ;  and  I  saw  a  great  many  members  there,  whom  I  knew 
well :  I  could  not  guess  what  his  text  might  be,  but  hearing 
him  talk  much  of  Barabbas  and  our  Saviour,  and  insisting 
altogether  upon  that,  I  guessed  his  text  was  that  passage 
wherein  the  Jews  did  desire  the  release  of  Barabbas  and  cruci- 
fying of  Christ;  and  so  it  proved;  the  first  thing  I  heard 
him  say  was,  it  was  a  very  sad  thing  that  this  should  be 
a  question  amongst  us,  as  among  the  old  Jews,  whether  our 
Saviour  Jesus  Christ  must  be  crucified,  or  that  Barabbas  should 
be  released,  the  oppressor  of  the  people  :  "  O  Jesus,"  saith  he, 
"where  are  we,  that  that  should  be  a  question  amongst  us?" 
Says  he,  And  because  that  you  should  think,  my  Lords  and 
Gentlemen,  that  it  is  a  question,  I  tell  you  it  is  a  question;  I 
have  been  in  this  city,  which  may  very  well  be  compared  to 
Hierusalem  in  this  conjuncture  of  time,  and  I  profess  those 
foolish  citizens  for  a  little  trading  and  profit  they  will  have 
Christ  (pointing  to  the  redcoats  on  the  pulpit-stairs)  crucified, 
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and  the  great  Barabbas  at  "Windsor  released;  but  I  do  not 
much  heed  what  the  rabble  says:  I  hope,  says  he,  that  my 
brethren  of  the  clergy  will  be  wiser,  the  lips  of  the  priests  do 
use  to  preserve  knowledge ;  I  have  been  with  them  too  in  the 
assembly,  and  having  seen  and  heard  what  they  said,  I  perceive 
they  are  for  crucifying  of  Christ,  and  releasing  of  Barabbas; 
O  Jesus,  what  shall  we  do  now  ]  With  such  like  strange  ex- 
pressions, and  shrugging  of  his  shoulders  in  the  pulpit. 

Counsel,  How  long  was  this  before  the  King  was  mur- 
dered ? 

Beaver,  It  was  a  few  days  before  the  House  of  Commons 
made  that  Act  for  his  trial. 

Counsel.     What  did  he  say  to  the  members  ? 

Beaver.  I  am  coming  to  it ;  says  he.  My  Lords,  and  you  noble 
Gentlemen  of  the  House  of  Commons,  you  are  the  Sanhedrim, 
and  the  great  Council  of  the  Nation,  therefore  you  must  be 
sure  to  do  justice,  and  it  is  from  you  we  expect  it :  you  must 
not  only  be  inheritors  of  your  ancestors,  but  you  must  do  as 
they  did ;  they  have  opposed  tyrannical  Kings,  they  have  de- 
stroyed them  ;  it  is  to  you  chiefly  that  we  look  for  justice  from. 
Do  not  prefer  the  great  Barabbas,  murderer,  tyrant  and  traitor, 
before  these  poor  hearts,  [pointing  to  the  red-coats,]  the 
army,  who  are  our  saviours :  and  thus  for  two  or  three  hours 
time  that  he  spent,  he  nothing  but  rak'd  up  all  the  reasons, 
arguments  and  examples  he  could,  to  persuade  them  to  bring 
the  King  to  condign,  speedy  and  capital  punishment. 

Peters.  I  do  not  know  you,  are  you  sure  you  saw  me  at 
at  that  time  1     Do  you  know  me  ? 

Beaver.     Yes,  Sir. 

Peters.     I  did  not  preach  there  at  that  time. 

Counsel.  Praj',  my  Lord,  will  you  call  Mr  Jessop,  who 
hath  the  records  of  the  Parliament,  and  can  produce  the  order, 
whereby  the  prisoner  was  appointed  to  carry  on  the  work  of  that 
fast ;  there  was  the  order  for  his  preaching,  and  order  for 
thanks  for  his  work. 

Mr  Jessop  produced  the  Journal,  wherein  was  the  order 
following,  which  was  read  by  the  Clerk  of  the  Court. 

"Die  Jovis  7.  September  1648.  Resolved,  that  there  be 
a  day  of  publick  humiliation  for  this  House  to  seek  God  in 
these  times  of  difficulty,  and  that  to  morrow  be  the  day, 
and  kept  here  in  this  House.  Resolved  that  Mr  Peters, 
Mr  Marshal,  and  Mr  Caryll,  be  desired  to  perform  the  duty 
on  the  day  of  humiliation  with  the  House  to  morrow." 

Counsel.  That  is  not  what  we  meant,  there  was  one  after 
that,  in  December  1648. 
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Clerk  reads.  20  December  1648.  "Ordered,  That  Mr 
Peters  be  desired  to  preach  ou  Friday  next,  the  day  of  publick 
humiliation,  at  Margaret's  Westminster,  in  the  place  of  "  — 

Chace.  My  Lord,  I  heard  the  Prisoner  at  the  Bar  preaching 
before  Oliver  Cromwell  and  Bradshaw,  who  was  called  Lord 
President  of  the  High- Court  of  Justice,  and  he  took  his  text  out 
of  the  Psalms,  **Bind  your  kings  with  chains,  and  your  nobles 
with  fetters  of  iron ; "  ^  that  was  part  of  thQ  text :  but  says  he 
in  his  sermon,  Beloved,  it  is  the  last  Psalm  but  one,  and  the 
next  Psalm'  hath  six  verses,  and  twelve  Hallelujahs,  praise  ye 
the  Lord,  praise  God  in  his  sanctuary,  and  so  on ;  for  what  1 
look  into  my  text,  there  is  the  reason  of  it,  that  kings  were 
bound  iu  chains.  He  went  on  with  a  story  of  a  mayor  and  a 
bishop  and  his  man ;  the  bishop's  man,  saith  he,  being  drunk, 
the  mayor  laid  him  by  the  heels;  the  bishop  sends  to  the 
mayor  to  know  by  what  authority  he  imprisoned  his  servant ; 
the  mayor's  answer  was,  there  is  an  Act  of  Parliament  for  it^ 
and  neither  the  bishop  nor  his  man  are  excepted  out  of  it. 
Peters  applied  this  thus :  Here  is,  said  he,  a  great  discourse 
and  talk  in  the  world,  what,  will  ye  cut  off  the  king's  head? 
the  head  of  a  Protestant  prince  and  king?  Turn  to  your 
Bibles  and  you  shall  find  it  there,  **  Whosoever  sheds  man's 
blood,  by  man  shall  his  blood  be  shed^ ;"  (says  Peters)  I  will 
even  answer  them  as  the  mayor  did  the  bishop,  here  is  an  Act 
of  God,  Whosoever  sheds  man's  blood,  by  man  shall  his  blood 
be  shed ;  and  I  see  neither  King  Charlen,  nor  Prince  Charles, 
nor  Prince  Rupert,  nor  Prince  Maurice,  nor  any  of  that 
rabble  excepted  out  of  it.  And  further,  Tliis  is  the  day  that 
1,  and  many  saints  of  God  besides,  have  been  praying  for  these 
many  years. 

Peters.     Ask  him  whether  he  took  notes  of  his  sermon. 

CJvace.  No  Sir,  but  it  being  so  memorable  a  sermon  I 
took  special  notice  of  it;  I  came  to  my  brother's  house  in 
Shoe-Lane,  and  told  him ;  said  I,  "  Brother,  I  have  been  at 
White-Hall,  and  have  heard  the  most  execrable  business  that 
ever  was  heard  in  the  world  by  a  minister  of  the  Gospel,"  and 
I  told  him  the  words :  I  observed  that  Oliver  Cromwell  did 
laugh  at  that  time  wben  you  were  preaching. 

Thx>mas  Tongue.  Upon  January  21st,  1648,  I  was  at 
White  Hall,  where  this  gentleman  preaclied,  and  he  preached 
upon  this  text,  "  To  bind  their  kings  in  chains,  and  their 
nobles  in  links  of  iron*;  in  which  text  this  Peters  did 
much,  applaud  the  soldiers  there ;  he  said  he  hoped  to  see  such 
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another  day  following  as  the  day  before,  and  that  blessed  be 
God  (says  this  Parson  Peters)  the  House,  the  Lower  House,  is 
purged,  and  the  House  of  Lords  themselves  they  will  come  down 
suddenly ;  this  is  all  that  I  well  remember  at  that  time.  Upon 
the  28th  of  January,  1648,  the  day  after  sentence  on  the  king, 
I  heard  Peters  preach  upon  this  text  in  St  James's  Chapel, 
**  Let  the  high  praises  of  God  be  in  their  mouth,  and  a  two- 
edged  sword  in  their  hands,  to  execute  vengeance  upon  the 
heathen,  and  punishment  upon  the  people,  to  bind  their  kings 
with  chains,  and  their  nobles  with  fetters  of  iron,  to  execute 
upon  them  the  judgment  written,  this  honour  have  all  his 
saints ;  praise  ye  the  liord  ^ : "  And  there  he  did  so  saint  the 
redcoats,  and  so  reprobate  the  poor  King's  friends  !  And  in  the 
middle  of  his  sermon  he  took  occasion  to  produce  this  text. 
"  All  the  kings  of  the  nations,  even  all  of  them,  lie  in  glory, 
every  one  in  his  own  house.  But  thou  art  cast  out  of  thy 
grave  like  an  abominable  branch,  and  as  the  raiment  of  those 
that  are  slain,  thrust  through  witli  a  sword,  that  go  down  to 
the  stones  of  the  pit,  as  a  carcass  trodden  under  feet;  thou, 
shalt  not  bo  joined  with  them  in  burial ;  because  thou  hast 
destroyed  thy  land,  and  slain  thy  people,  the  seed  of  evil- 
doers shall  never  be  renowned  ' : ''  Says  he.  This  I  did  intend  to 
insist  and  preach  upon  before  the  poor  wretch,  and  the  poor 
wretch  would  not  hear  me. 

Counsel,     Who  did  he  mean  ] 

Tongue,  His  Majesty,  who  was  the  day  before  con- 
demned; said  he,  ''Look  in  your  lesser  Bibles,  and  you  shall 
find  the  title  is,  The  Tyrant's  Fall.'' 

Cownael,  That  that  was  spoken  of  the  King  of  Babylon, 
the  ignominy  that  was  cast  upon  him,  he  applies  it  to  the  King 
of  England. 

Peters,     Ask  him  where  it  was  1 

Tongue.  It  was  in  St  James's  Chapel,  Sunday  the  28th  of 
January,  1648,  in  the  forenoon. 

Beynold  Bowdler.  I  did  hear  Peters  a  few  days  before  the 
King  was  murdered,  preach  in  St  Sepulchre's  church,  he  com- 
pared the  King  that  was  then  to  die,  to  Barabbas  a  murderer, 
in  this  manner ;  said  he,  Thei*e  is  a  great  company  amongst 
us  like  the  Jews,  they  cry  out  let  Christ  be  crucified,  and  let 
Barabbas  be  released;  still  comparing  the  King  to  Barabbas 
the  murderer;  these  were  his  words,  with  many  more  to  the 
same  purpose. 
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WUlia/m  Rider,  About  the  time  the  High-Court  of  Justice 
sat  I  was  at  St  Sepulchre's.  My  Lords  as  soon  as  ever  Peters 
had  read  the  words  of  his  text,  which  was,  ''He  shall  call 
his  name  Emmanuel/'  he  presently  shook  hands  with  his  text, 
and  fell  (as  he  was  wont)  to  news,  and  said,  The  great  inquiry 
now  is  to  know  what  should  become  of  the  King;  let  that 
alone,  said  he;  and  presently  he  falls  to  it  again,  and  was 
pleased  to  style  the  King,  Barabbas ;  said  he,  There  is  a  great 
many  people  had  rather  Christ  should  be  crucified  than  Bar- 
abbas; and  here  he  was  applauding  the  soldiers;  and  said 
that  Emmanuel  was  written  upon  the  bridles  of  their  horses ; 
he  was  speaking  of  the  King's  soldiers,  said  he,  I  have  known 
eighty  thousand  of  them,  and  not  one  of  them  a  gracious 
person. 

Mr  Walker,  On  Sunday  after  the  King  was  first  brought  to 
his  trial,  out  of  curiosity  I  went  to  hear  Mr  Peters  at  White- 
Hall  ;  after  he  had  made  a  long  prayer,  said  he,  I  have  prayed 
and  preached  these  twenty  years,  and  now  I  may  say  with 
old  Simeon,  "Lord,  now  let  test  thou  thy  servant  depart  in 
peace,  for  mine  eyes  have  seen  thy  salvation."  Afterwards  he 
Hpeaks  of  the  text,  of  binding  their  kings  in  chains,  then 
much  reviled  the  King:  But  soft  there,  said  he,  I  must  not 
talk  so  here,  I  am  in  the  King's  Chapel;  there  is  a  very 
remarkable  passage  in  Amos ;  Amos  went  to  preach,  and 
Amaziah  would  not  let  him,  but  Amos  would  preach ;  the  poor 
wretch  would  not  hear  me,  but  yet  I  will  preach.  Afterwards 
he  speaks  of  the  mayor  of  Exeter  that  committed  the  bishop's 
servant  for  being  drunk ;  said  the  mayor,  "  Here  is  an  Act  of 
Parliament  for  it,  and  I  do  not  see  that  the  bishop  nor  his 
man  are  either  of  them  excepted  out  of  the  act ;''  and,  said  he, 
in  Scripture  it  is  said,  "  Whosoever  sheddeth  man's  blood,  by 
man  shall  his  blood  be  shed;"  and  I  do, not  find  that  either 
Kling  Charles,  Prince  Charles,  Prince  Rupert,  Prince  Maurice, 
or  any  of  that  rabble  are  excepted. 

This  concluded  the  case  for  the  Crown.  Petei*s  called  his 
witnesses. 

Gortielius  Glover, 

Lord  Chief  Baron,     Where  do  you  dwell  ] 

Glover,     In  Paul's  church-yard. 

Lord  Chief  Baron,     What  is  your  quality  of  life  1 

Peters.     A  servant  of  the  Eling's. 

Lord  Chief  Baron,     I  do  not  ask  you,  Mr  Peters. 

Glover,     1  belong  to  the  post-house. 

Peters,     Pray  hear  him  speak. 

Lord  Chief  Baron,     What  would  you  have  him  asked  t 
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Peters,  Whether  I  was  out  of  my  chamber  that  day  the 
King  suffered  ? 

Lord  Chief  Baron,     What  say  you  to  that? 

Glover,  I  was  come  to  Mr  Petei-s  a  little  before  that  time, 
to  live  with  him  as  a  servant ;  it  fell  out  that  day  he  was  ill 
in  his  chamber  all  the  morning ;  the  soldiers  in  St  James's 
House,  were  all  gone  away;  I  had  a  desire  to  go  to  see  the 
meeting,  where  they  were  at  White-Hall;  said  he,  "Thou 
seemest  to  have  a  great  desire  to  go  and  look  about  thee,  it  is 
very  sad,  but  if  you  will  go,  you  may."  I  did  .go  over  the 
Park. 

Counsel,     What  time  ? 

Glover,     About  noon. 

Counsel.     What  hour  ] 

Glover,  I  do  not  know ;  I  did  not  stay  there ;  the  soldiers 
and  the  people  iilled  the  place,  and  I  went  back  again  to  the 
chamber;  I  came  back  again  within  a  matter  of  an  hour's 
time. 

Counsel,     Was  the  King  dead  before  you  came  back  again  ? 

Glover,  They  said  he  was  not :  when  I  went  home  Peters 
asked  me  what  was  doing?  I  told  liim  there  was  a  great 
crowd,  I  could  not  come  near ;  I  staid  there  an  hour,  and  then 
went  out  again,  and  still  there  was  a  crowd  ;  and  I  came  back 
again,  and  Mr  Peters  was  in  his  chamber  then. 

Counsel,     Was  he  in  bed,  or  up  ? 

Glover,     I  do  not  remember. 

Counsel,     How  old  were  you  then  ] 

Glover,     I  am  not  above  32  or  33. 

Counsel,     Was  Mr  Peters  sick  % 

Glover.     Yes,  he  was  melancholy  sick,  as  he  used  to  be. 

Lord  Chief  Baron,  How  long  have  you  been  at  the  post- 
house? 

Glover.     About  five  years. 

Lord  Chief  Baron,  Mr  Peters,  have  you  any  more  to  ask 
him? 

Peters,  I  brought  him  to  testify  that  I  was  not  out  of  my 
chamber  that  day,  and  that  I  was  sick. 

Lord  Chief  Baron,  Did  you  desire  to  go,  or  did  he  send 
you? 

Glover,     I  did  desire  to  go,  being  newly  come  to  London. 

Lord  Chief  Baron,  This  gentleman,  though  not  upon 
oath,  is  examined,  and  it  is  only  to  one  particular,  nothing  at 
all  to  the  main  proofs. 

Peters,  I  bring  him  only  to  vindicate  my  self  from  that 
asperaion  of  my  being  upon  the  scaffold. 
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Lord  Chief  Baron.  They  do  not  lay  the  weight  of  their 
evidence  upon  that:  the  King's  counsel  have  done  with  their 
evidence,  if  you  have  any  thing  to  say,  you  have  your 
liberty. 

Peters.  May  it  y)leaRe  your  Lordships,  I  will  give  you  an 
account  of  the  business:  I  lived  fourteen  years  out  of 
England,  when  I  came  over  I  found  the  wars  begun ;  I  began 
no  war,  my  Lords,  nor  have  been  the  trumpeter;  when  I 
came  out  of  the  West-Indies,  I  fled  from  the  war  into  Ireland, 
to  the  western  part;  and  it  was  after  the  Rebellion,  when 
some  of  the  Irish  had  been  stirring  there,  I  went  and  spent  my 
time  there.  I  was  neither  at  Edge-Hill,  nor  Naseby;  but, 
my  Lords,  after  I  came  over  was  war  that  the  people  were 
engaged  in;  I  was  not  here  in  the  beginning  of  it,  but  was  a 
stranger  to  the  carriage  of  it.  When  I  came  into  the  nation 
I  looked  after  three  things :  one  was,  that  there  might  be 
sound  religion;  the  second  was,  that  learning  and  laws 
might  be  maintained  ;  the  third,  that  the  poor  might  be  cared 
for ;  and  I  must  confess  I  have  spent  most  of  my  time  in  these 
things,  to  this  end  and  purpose :  there  was  a  noise  in  all 
parts  of  some  miscamages  in  matters  of  religion,  after  it  was 
settled  I  lived  in  Ireland ;  I  must  profess  for  my  own  part, 
solemnly,  that  my  carriage  hath  been  upon  these  heads.  For 
religion,  I  have,  through  God's  mercies,  spoke  the  tniths  of 
the  Protestant  Church,  upon  this  account  I  did  stay  to  see 
what  God  might  do :  I  was  sent  over  to  his  Majesty  that  we 
might  have  a  little  help  in  point  of  excise  and  customs,  and 
encouragements  in  learning.  My  Lords,  this  is  true,  that  I 
being  here  in  the  nation,  and  being  sent  over  upon  the 
occasions  of  the  country,  and  not  upon  any  design ;  that 
after  I  came  over,  and  had  seen  the  state  of  England,  in 
some  measure  I  did  stir,  by  strong  importunities,  the  ministers 
of  London  deeper:  I  am  very  sorry  to  hear  of  my  carriage 
towards  the  King;  it  is  my  great  trouble;  I  beg  pardon  for 
my  own  folly  and  weakness;  I  thought  God  had  a  great  con- 
troversy with  the  nation,  and  the  Lord  was  displeased  on  all 
hands ;  that  which  some  people  took  to  I  did  take  unto ;  I 
went  into  the  army ;  I  saw  at  the  beginning  of  it  that  cor- 
ruptions grew  among  them :  I  suppose  none  can  say  I  have 
gone  aside  from  any  orthodox  truth  of  the  Lord :  and  now  to 
take  off  the  scandal  upon  me,  and  to  the  business,  let  me  beg 
of  your  Lordships  to  consider  whatever  prejudices  or  revenge 
may  take  up  men's  hearts,  there  is  a  God  that  knows  all ;  God 
has  a  regard  to  the  people  of  England  ;  I  look  upon  this  nation 
as  the  cabinet  of  the  world.     That  that  doth  concern  the  busi- 
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ness  is  this,  my  Lords,  that  after  this  time  hither  I  came,  and 
did  bear  witness  to  all  the  world,  that  there  was  amongst 
us  sometliing  that  was  better,  and  something  worse,  for  the 
nation;  I  took  advice  of  some  great  persons  concerning  the 
weightiness  of  it,  I  had  neither  malice  nor  mischief  in  my 
heart  against  the  King;  upon  this  I  did  engage  so  far,  being 
invited ;  I  went  into  the  wars,  and  there  I  found  very  stiunge 
and  several  kinds  of  providences,  as  this  day  hath  been  seen ; 
I  do  not  deny  but  that  I  was  active,  but  not  to  stir  in  a  way 
that  is  not  honourable.  I  challenge  a  great  part  of  the  nation 
to  manifest  my  carriage  among  them ;  I  shall  make  it  good 
divers  ways ;  I  had  so  much  respect  to  his  Majesty,  p«rticularly 
at  Windsor,  that  I  propounded  to  his  Majesty  my  thoughts 
three  ways  to  preserve  himself  from  danger,  which  were  good, 
as  he  was  pleased  to  think,  though  they  did  not  succeed,  and 
the  work  died ;  as  for  malice,  I  had  none  in  me.  It  is  true, 
there  was  a  difference  amongst  us,  an  army,  and  an  army';  I 
never  had  a  groat  or  penny  from  Cromwell  since  I  knew  liiis 
place  :  I  profess  I  have  had  no  ends  for  honour  of  gain  since 
I  set  foot  upon  this  shore ;  I  challenge  any  man  that  belouged 
to  that  party  whether  they  had  not  the  same  respect  from 
me  as  my  own  partj*^ ;  I  have  not  persecuted  any  with  malice ; 
I  will  only  take  off  malice. 

Lord  Chief  Baron,     Your  business  is  matter  of  fact. 

Peters,  I  am  unskilful  in  law,  this  that  I  offer  is  to  shew 
that  I  had  no  malice  in  me ;  I  was  so  far  from  malice,  that  I 
have  a  certificate,  if  woi-th  the  reading,  from  one  of  the  emi- 
nentest  persons  in  the  nation,  to  shew  I  had  no  malice :  it  is 
concerning  the  Marquiss  of  Worcester,  under  his  Lady's  hand, 
beginning  with  these  words,  "  I  do  here  testify  that  in  all  the 
sufferings  of  my  husband,  Mr  Peters  was  my  great  friend." 
I  h3.ve  hei'e  a  seal,  [and  then  produced  it]  that  the  Earl  of 
Norwich  gave  me  to  keep  for  his  sake  for  saving  his  life,  which 
I  will  keep  as  long  as  I  live. 

Lord  Chi^  Baron,  I  am  not  willing  at  all  to  interrupt 
you,  or  hinder  you ;  that  which  you  speak  of  doing  good  services 
is  not  at  all  to  the  point ;  we  do  not  question  you  for  what 
good  you  have  done,  but  for  the  evil  you  have  done;  I  hope 
there  is  no  malice  in  your  heart,  nor  upon  the  Court  nor  Jury, 
we  and  they  are  upon  our  oaths;  and  you  hear  the  matter 
alleged  against  you ;  pray  come  to  the  matter. 

Peters,     My  Lord,  1  cannot  remember. 

Lord  Chief  Baron,  Then  I  will  remind  you :  you  are 
charged  by  this  indictment  for  compassing  and  imagining  the 
death  of  the  King,  and  there  is  set  forth  sundry  particulars  to 
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prove  the  overfc-act,  that  you  with  other  persons  named  in  that 
indictment,  did  consult  and  meet  together  how  to  bring  about 
the  King's  death.  Then  you  are  charged  with  several  acts  of 
contriving  and  endeavouring  the  King's  death.  Ovei-t-acts 
that  tend  to  the  compassing  and  imagining  the  King's  death, 
or  any  one  of  these,  to  encourage  the  bringing  the  King  to 
his  death,  the  consulting  or  meeting  together  about  it,  though 
you  did  not  sit  or  sentence ;  yet  if  you  did  any  thing  tending 
to  that  encouragement,  or  otherwise  abet  it,  comfort,  or  any 
wise  aid  those  tmiterous  persons  that  did  it,  in  the  doing  of 
ib  you  are  by  law  guilty  of  the  whole  fact :  the  proposing 
and  determining  the  King  shall  die,  though  you  were  not  he 
that  actually  put  him  to  death,  yet  notwithstanding  if  you  did 
the  other,  you  are  guilty  of  all ;  if  you  shall  speak  any  sedi- 
tious speeches,  be  they  in  the  pulpit,  or  out  of  the  pulpit, 
if  you  shall  utter  any  thing  that  tends  to  sedition,  these  are 
open  acts,  which  prove  the  imagination  of  the  heart :  though 
imagination  of  the  heart  be  treason,  yet  it  cannot  be  proved 
but  by  open  acts,  yet  the  imagination  it  self  is  treason.  First 
you  did  conspire,  all  the  witnesses  go  along  to  prove  thi8. 
Dr  Young  says,  you  came  over  from  Ireland  to  his  house, 
and  after  five  days  you  were  recovered  of  the  flux,  you  staid 
there  ten  weeks ;  you  said  yourself  there  was  enough,  if  it  were 
true,  to  condemn  you  or  any  msm :  I  will  repeat  it  to  you ; 
you  told  him  a  narrative,  that  you  came  from  New-England, 
from  thence  to  Ireland,  and  then  you  came  to  Holland,  with  an 
intent  to  see  how  you  might  bring  on  the  kingdom  to  be 
a  Commonwealth :  next  he  says,  you  spoke  very  often  against 
the  King  by  way  of  disgrace,  against  him  and  his  family, 
against  the  King  and  his  ofiT-spring,  this  you  said  very  often : 
then  you  spake  in  vilification  of  monarchical  government, 
that  this  Commonwealth  would  never  be  at  peace  till  150,  or 
three  L's,  Lords,  Levites,  and  Lawyers  were  taken  away,  at 
which  he  replied,  then  they  must  be  all  Switzers,  tinkers  or 
traitors;  he  swears  you  were  a  colonel,  and  had  a  commission; 
that  you  would  have  had  him  xiccept  a  commission;  and  that 
you  had  two  companies  come  from  the  west;  you  told  him 
the  parliament  had  an  intent  to  secure  Cromwell  and  yourself, 
but  that  you  rode  hard  for  it;  and  then  you  confessed  you 
agreed  upon  the  King's  death,  to  bring  him  to  trial,  and  to  cut 
off  his  head;  you  did  agree  together,  and  he  believes  it  was 
your  advice  to  Cromwell ;  your  answer  was  this,  that  he  was 
more  violent  than  yourself;  that  he  took  upon  him  to  be  a 
spy ;  and  that  he  was  no  competent  witness,  because  he  was 
under  a  temptation,  because  you  did  not  help  hxm  to  his  living, 
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and  80  conceived  it  to  be  malice ;  you  say  he  was  used  to  take 
up  such  courses  in  his  own  country  ;  the  matter  is  not  whether 
you  had  malice  to  him  but  to  Hihe  King's  life  or  monarchy.  For 
the  next,  one  Gunter,  swears  that  he  was  a  servant  to  Mr 
Hildesley,  at  the  Star  in  Coleman-street,  and  this  was  in  1648; 
he  says  that  many  of  the  party  of  Cromwell  did  use  to  resort 
thither,  among  the  rest  he  saw  you,  he  said  he  came  in  to 
them,  and  their  discourse  was  about  Charles  Stewart,  and 
you  did  guess  it  was  about  the  King;  that  you  were  privy 
to  it  then;  he  said  this  was  three  days  before  Oliver 
Cromwell  went  out  of  Town;  the  effect  of  that  is  urged  no 
further  than  this,  that  you  were  so  far  of  the  cabal,  that  you 
were  present  with  those  persons,  Cromwell,  Ireton,  Rich,  and 
otliers ;  you  said,  I  was  there  once  with  Mr  Nathaniel  Finnes. 
Starkey  said  that  at  his  father's  house  Ireton  lay,  and  was 
quartered  there  at  Windsor,  before  and  when  the  King  was 
prisoner;  that  you  had  your  quarters  there,  and  Cromwell 
too,  in  that  town :  the  general  meeting  of  the  council  of 
war  was  at  his  father's  house;  that  Ireton  and  his  wife  lying 
there,  you  came  and  resorted  thither  very  often;  he  says 
that  it  appeared  that  after  the  council  of  war  had  done,  many 
timea  Rich,  and  you,  and  Cromwell,  and  Ireton,  were  there 
together,  sometimes  till  two  a  clock  in  the  morning ;  he  says 
then,  that  he  did  observe  there  was  a  fifth  person,  he  did 
not  remember  his  name)  and  you  sat  up  usually  till  two  cr 
three  in  the  morning ;  you  had  guards  about  you  ;  further, 
that  Ireton  being  a  domestic,  he  often  discoursed  with  him, 
and  you  came  sometimes  to  be  there  too ;  and  there  being  some 
discourse  concerning  the  King,  many  times  he  did  assert  the 
law  concerning  him,  that  he  was  aolvius  legibuSy  as  to  his 
person;  that  you  did  say,  that  it  was  an  unequal  law,  and 
that  you  did  discourse  fully  against  the  King's  government; 
you  said  he  was  a  tyrant,  not  fit  for  that  office ;  that  the  office 
was  useless,  chargeable  and  dangerous;  these  very  words  he 
observed,  which  afterwards  were  printed  when  they  took  away 
monarchy.  He  says  further,  that  was  their  full  and  whole 
discourse ;  that  his  father  at  supper  used  to  say  that  usual 
grace,  *God  save  the  King,  Prince,  and  Realm;'  but  after- 
wards that  he  heard  the  King  was  made  a  prisoner,  that  his 
father  altering  the  grace,  said,  'God  save  his  most  excellent 
Majesty,  and  deliver  him  out  of  all  his  enemies  hands,'  you 
rose  up  and  said,  ''Old  gentleman,  your  idol  will  not  stand 
long;"  that  he  did  observe  you  often  with  them;  further, 
when  Bacon  was  coming  out,  and  speaking  some  words  con- 
cerning your  frequent  afi&onting  the  King,  you  took  up  a  staff, 
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and  were  ready  to  beat  him,  and  made  an  uproar.  It  appears 
also  of  your  being  privy  to  Cromwell's  actious.  The  next  wit- 
ness is  Walkeley,  and  he  swears  this  against  you,  that  he  was 
in  the  Painted-Chamber  the  next  day  after  the  proclamation 
was  made,  and  there  he  saw  John  Goodwin  and  you;  there 
was  an  assembly,  and  at  the  middle  of  the  table  John  Good- 
win was,  and  made  a  long  speech  or  prayer ;  that  Cromwell 
would  have  had  the  people  stay  there,  but  it  was  ordered  they 
should  be  turned  out ;  at  the  end  he  saw  you  come  out  with 
the  rest ;  there  it  appeared  you  were  in  the  consultation ;  he 
said  he  met  the  army  at  St  James's,  and  there,  when  they 
were  half  past,  he  saw  the  King  in  his  coach,  and  there  he  saw 
Mr  Peters  like  bishop  almoner  riding  inmiediately  before  the 
King;  and  at  St  James's  Park  he  saw  you  marshalling  the 
soldiers,  that  he  was  forced  thereupon  to  go  about ;  that  within 
a  year  or  two  after  the  army  was  raised  he  heard  you  say  these 
words,  "If  we  can  keep  up  our  army  seven  years  longer  we 
need  not  care  for  the  King  and  all  his  posterity." 

Peters,  My  Lord,  I  must  deny  abundance  of  this;  the 
King  commanded  me  to  ride  before  him,  that  the  Bishop  of 
London  might  come  to  him. 

Lord  Chief  Baron,     But  this  was  three  weeks  after 

The  next  witness  against  you  is  one  Proctor;  he  says,  that 
day  (as  the  other  witness  did)  he  saw  you  riding  just  before 
the  King's  coach,  and  because  he  did  his  duty  the  soldiers 
threw  him,  horse  and  all,  into  a  ditch.  The  next  witness  is 
one  Hard  wick,  he  says  that  when  the  proclamation  was  read 
he  saw  you  in  Westminster-Hall,  and  that  you  said,  they  had 
done  as  good  as  nothing,  unless  it  was  proclaimed  in  Cheapside 
and  at  the  Old-Exchange ;  this  you  said  to  some  of  the  officers 
there. 

Peters,     My  Lord,  I  cannot  acknowledge  it. 

Lord  Chief  Ba/ron,  The  next  witness  against  you  is  Sim- 
son,  he  swears  he  saw  you  in  consultation  with  Oliver  Crom- 
well, and  take  Sir  William  Brereton  by  the  hand,  and  come  to 
Bradshaw's,  and  this  during  the  time  of  the  King's  trial ;  he 
further  says,  that  one  day  when  the  King  was  at  his  trial  you 
commanded  Colonel  Stubbers  to  bid  his  soldiers  cry  out  "Justice," 
"Justice/'  which  they  cried,  and  afterwards  some  of  the  soldiers 
spat  upon  the  King. 

Peters,  I  do  believe  that  he  that  sware  that  cannot  say 
I  was  there. 

Lord  Chief  Ba/rorh,  Another  witness  is  one  Richardson, 
who  saw  you  the  first  day  in  the  court ;  and  he  said  further, 
that  you  commended  Bradshaw  and  Cook  for  their  carriage 
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in  the  trial  of  the  King ;  that  you  held  up  your  hands,  and 
said,  "  This  is  a  most  glorious  beginning  of  the  work." 

Peters.     Whereabouts  in  the  court  ? 

Richardson.  In  the  body  of  the  court,  called  the  High- 
Court  of  Justice. 

Peters.  My  Lord,  I  do  not  know  that  ever  I  was  in  the 
Body  of  the  Court. 

Lord  Chief  Baron.  The  next  witness  is  Sir  Jeremy  Which- 
cot,  he  said  he  heard  you  often  speak  scunilously  of  the  King ; 
and  making  a  narrative  of  Cromwell's  escape,  you  said  thei-e 
was  a  meeting,  and  there  we  resolved  to  set  aside  the  King ; 
remember  what  the  other  witness  said,  we  agreed,  and  here 
we  resolved ;  you  said,  I  cannot  but  reverence  the  High- Court 
of  Justice,  it  doth  resemble  the  judging  of  the  world  at  the 
last  day  by  the  saints ;  so  it  was  the  saints  that  sat  there  ;  I 
would  have  preached  before  the  wretch,  but  the  poor  wretch 
would  not  hear  me;  you  often  called  him  tyrant;  I  cannot 
possibly  remember  the  place,  things,  or  words  that  are  alleged. 
Then  you  have  another  witness,  Nunnelly,  he  says  he  came 
with  a  warrant  to  Oliver  Cromwell  for  some  money,  and  that 
he  should  say,  Go  and  see  the  beheading  of  the  King  at 
Whibe-Hall ;  there  he  met  with  you  (though  you  said  you 
were  not  there  that  day)  going  to  the  Banqueting-House;  that 
you  spoke  to  Tench,  and  whispered  in  his  ear,  and  that  Tench 
went  and  knocked  staples  on  the  scaffold ;  he  meeting  Tench, 
said,  **What,  are  you  a  hangman T'  Said  Tench,  "this  day 
will  be  a  happy  day;"  he  said,  after  all  this  Hugh  Peters 
was  upon  the  scaffold,  and  that  he  went  out  with  the  hang- 
man— 

Pet&rs.  I  do  profess  to  your  Lordships  before  angels  and 
men  that  I  did  not  stir  out  of  my  chamber  that  day. 

Lord  Chief  Ba/ron.  The  Counsel  doth  not  put  reliance 
upon  that,  because  of  what  your  witness  said,  though  his  evi- 
dence is  not  at  all  satisfactory.  The  next  is  Clough,  and  be 
swears  this,  that  he  saw  you  in  the  Painted  Chamber  with  the 
Council  of  officers,  and  there  you  desired  them  to  call  on  God 
for  a  blessing  upon  their  business,  and  there  you  said,  O  Lord, 
what  a  mercy  it  is  to  see  this  great  city  fall  down  before  us  1 
and  what  a  stir  is  there  to  bring  this  great  man  to  trial, 
without  whose  blood  he  will  turn  us  all  into  blood,  if  he  reign 
again  !  Aud  this  was  about  a  month  before  the  King  was 
murdered.     You  hear  it,  Mr  Petens. 

Peters.  Some  part  I  did,  but  it  is  impossible  for  me  to 
bear  down  so  many  witnesses;  indeed  my  Lord,  I  say  this, 
they  are  marvellous  uncharitable,  and  speak  many  false  things. 
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Lord  Chief  Ba/ron,  The  next  is  this,  the  testimony  con- 
several  sermons  of  yours ;  and  let  me  tell  yon  the 
pulpit  ouglit  not  to  be  a  place  where  men  with  impunity  may 
speak  any  thiugj  what  they  list,  of  sedition,  and  treason. 

Peters,     I  am  of  the  same  judgment  myself,  my  Lord. 

Lord  Chief  Baron.  And  there  was  a  solemn  day  to  seek 
God,  then  you  preached  at  St  Margaret's  Church ;  there  were  Mr 
Bever ;  in  he  came,  and  heard  you  talk  much  of  Barabbas  and 
and  our  Saviour ;  there  you  fell  upon  this,  speaking  of  the 
King,  it  is  a  sad  thing  that  it  should  now  be  a  question,, whether 
we  should  crucify  our  Saviour  Jesus  Christ,  or  that  great 
Barabbas,  speaking  of  the  King ;  you  called  him  traitor,  tyrant, 
murderer  of  his  subjects,  and  the  like,  you  went  on  in  a  way 
of  a  story,  these  citizens  for  a  little  trading,  they  will  have  Christ 
crucified,  and  the  great  Barabbas  at  Windsor  released ;  and 
said  you,  the  clergy,  the  assembly,  they  are  all  for  crucifying 
Christ,  and  releasing  Barabbas ;  you  made  that  expression, 
"  O  Jesus,  what  shall  we  do  1"  The  King  was  a  prisoner  then 
at  Windsor ;  you  made  your  application  to  the  Parliament  that 
was  then  present;  you  told  them  the  people  did  expect  justice 
from  them ;  they  must  not  prefer  the  great  tyrant,  and  traitor, 
naming  the  King,  to  these  poor  hearts,  (the  redcoats  standing 

by-) 

Peters.     I  must  protest  against  most  of  that. 

Lord  Chief  Baron.  There  is  the  same  by  others.  It  is 
further  proved  by  the  order  that  you  were  appointed  to  preach. 

Peters.     I  do  not  deny  I  preached,  but  not  these  things. 

Lord  Chief  Baron.  The  next  thing  is  this,  there  was  one 
Mr  Chase,  this  was  during  the  trial,  he  said  you  preached 
at  White-Hall  upon  this  text,  "  To  bind  their  kings  in  chains, 
and  their  nobles  in  fetters  of  iron^:"  you  had  two  or  three 
other  verses  more ;  then  you  made  a  discourse  of  a  mayor  and 
a  bishop's  man,  the  bishop's  man  being  drunk,  the  mayor  com- 
mitted him  to  prison ;  the  bishop  being  angry,  asked  by  what 
authority  %  The  mayor  paid,  there  was  an  Act  of  Parliament 
for  it ;  he  did  not  find  that  either  the  bishop  or  his  man  was 
excepted ;  you  applied  that  to  the  King ;  said  you,  I  will  shew 
you  an  act  of  the  Bible,  whosoever  sheds  man's  blood,  by  man 
shall  his  blood  be  shed ;  this  doth  not  exc^t  the  King,  Prince, 
Prince  Rupert,  Prince  Maurice,  or  any  of  that  rabble. 

Peters,     It  is  felse. 

Lord  Chief  Baron,  You  said  further,  this  is  the  day  that  I 
and  many  other  saints  of  God  have  prayed  for  these  many  years ; 

1  Psalm  cxlix. 
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and  Oliver  Cromwell  laughed  at  that  time.  The  next  witness 
was  Tongue,  he  heard  you  preach,  and  he  swears  the  same  with 
the  former ;  that  you  applauded  the  soldiers,  and  that  you 
hoped  to  see  such  another  day  following'  as  the  day  before ;  and 
that  blessed  be  God  the  house  is  purged,  and  the  Lords  will 
be  shortly  pulled  out ;  and  the  twenty-eighth  day  of  January, 
which  was  the  day  after  the  King  was  sentenced,  at  St  James's 
chapel,  you  took  for  your  text  these  words,  "  To  bind  their 
kings  in  chains,  and  their  nobles  with  fetters  of  iron*;"  there 
in  the  middle  of  that  sermon,  having  spoken  before  of  the  King, 
you  said  you  did  intend  to  preach  before  the  poor  wretch, 
speaking  of  all  the  kings  of  the  nations,  "  Thou  art  cast  out 
of  thy  grave  like  an  abominable  branch*,''  <fec.  He  said  further, 
you  said.  Look  upon  your  lesser  Bibles  and  you  will  find  the 
title  is.  The  Tyrant's  Fall.  There  is  another  witness,  one 
Bowdler,  a  few  days  before  the  King's  death,  at  St  Sepulchre's, 
thei'e  you  fell  upon  the  old  compwirison;  all  along  you  compared 
the  King  to  Barabbas ;  and  that  a  great  many  would  have 
Christ  crucified,  and  Barabbas  released;  all  along  comparing  the 
King  to  Barabbas.  One  more  was  Ryder,  he  heard  this  text, 
"He  shall  call  his  name  Emmanuel;"  you  fell  to  speak  of  news; 
what  shall  become  of  the  King  ?  And  you  said  the  King  was 
Barabbas,  and  a  great  many  would  rather  have  Christ  cruci- 
fied than  Barabbas.  And  then  Mr  Walker  said  that  after  the 
King  was  first  brought  to  his  trial  he  heard  you  say  this, 
I  have  prayed  and  preached  this  twenty  years,  and  now  may  I 
say  with  old  Simeon,  "Lord,  now  lettest  thou  thy  servant  depart 
in  peace,  for  mine  eyes  have  seen  thy  salvation  : "  he  mentions 
that  you  made  use  of  other  comparison  of  the  mayor  and  the 
bishop's  man,  and  inferred  from  thence,  that  the  King  and 
Prince,  <fec.  were  not  excepted  out  of  the  Scripture,  where  it  is 
said,  "Whosoever  sheds  man's  blood,  &c."  You  have  heard  all 
this  witnessed  against  you:  what  have  you  to  say  for  yourself? 

Peters.     Thes«  are  but  single  witnesses. 

Lord  Chief  Baron.  The  statute  is  two  witnesses  for  trea- 
son, but  not  two  to  one  individual  thing,  though  several 
witnesses  have  proved  the  same  thing  about  Barabbas,  and  our 
Saviour,  bind  their  kings  with  chains,  (fee.  and  of  your  other 
actions  there  is  a  whole  jury  of  witnesses.  Two  witnesses 
expressly,  as  to  agreeing  upon  the  King's  death,  and  resolving 
to  set  the  King  aside. 

Fetera,     I  do  not  know  the  witnesses. 


^  Psalm  cxlix. 
'  Isaiah  ziv.  18. 


Id60. 

Rstjicideif 
east. 

Peters*  trial. 

Dtfenot. 

Lord  Chief 

Baron*M 

speech. 


vdtnesH*. 


236 


State  Ti^ls. 


1660. 

RegiciduT 

COM. 

Peten^  trial 


Solicitor 
reply. 


Cowoieted. 


SenUnee, 


yotthstame 
John  Cook. 


Overt  actt 
not  men- 
tioned. 


Lord  Chief  Baron,  One  is  Sir  Jeremy  Whichcot,  the  other 
is  Doctor  Young;  you  shall  do  well  if  you  have  any  thing 
to  invalidate  these  witnesses  to  speak  it,  else  the  Jury  will  be 
sent  together  to  deliver  up  their  verdict. 

Peters,  My  Lords,  if  I  had  time  and  opportunity*  I  could 
take  off  many  of  the  witnesses,  but  because  their  testimony  is 
without  control  T  cannot  satisfy  my  self;  I  have  no  still  in 
the  law,  else  I  might  have  spoke  for  my  self ;  I  do  not  know 
what  to  say  more,  unless  I  had  more  time  and  counsel. 

Mr  Solicitor  General.  If  the  prisoner  can  say  no  more, 
here  is  this  in  it;  here  are  five  places  where  he  did  consult 
about  the  King's  death,  at  Windsor,  at  Ware,  in  Coleman- 
street,  in  the  Painted  Chamber,  and  in  Bradsha\i9's  house;  and 
four  witnesses  to  prove  this ;  there  are  two  witnesses  to  his 
comparison  of  the  King  and  Barabbas,  and  two  witnesses  to 
his  text  of  binding  their  kings  in  chains,  proof  that  he 
hath  been  in  action  in  New-England  ;  that  he  came  from  it  with 
that  intent,  and  then  went  to  Holland ;  that  he  had  been  in 
arms ;  that  he  called  the  day  of  his  Majesty's  trial  a  glorious 
day,  resembling  tlie  judging  of  the  world  by  the  saints ;  he 
prays  for  this  in  the  Painted-Chamber,  preaches  for  it  at  White- 
Hall,  St  James's  chapel,  St  Sepulchre's ;  what  man  could  more 
contrive  the  death  of  the  King  than  this  miserable  priest  has 
done  ?  The  honour  of  the  pulpit  is  to  be  vindicated  ;  and  the 
death  of  this  man  will  preach  better  than  his  life  did ;  it  may 
be  a  means  to  convert  many  a  miserable  person,  whom  the 
preaching  of  this  person  hath  seduced ;  for  many  come  here  and 
say  they  did  it  in  the  fear  of  the  Lord;  and  now  you  see  who 
taught  them ;  and  I  hope  you  will  make  an  example  of  this 
carnal  prophet. 

The  jury  retired,  and  soon  after  found  Peters  guilty. 

Cook  and  Peters  were  then  brought  up  for  sentence. 

Clerk,  John  Cook,  hold  up  thy  hand;  what  hast  thou 
to  say  why  the  Court  should  not  pronounce  judgment  for  thee 
to  die  according  to  law  ? 

Cook.  I  have  a  few  words,  matter  of  law:  first,  there  is  no 
averment  in  the  indictment,  that  John  Cook  mentioned  in  the 
Act  of  Indemnity,  is  the  same  with  the  John  Cook  mentioned 
in  the  indictment,  and  that  I  am  the  John  Cook  mentioned  in 
both. 

Lord  Chief  Baron,  This  will  not  help  you  in  this  case, 
you  have  owned,  and  have  pleaded  by  the  name  of  John  Cook. 

Cook.  The  second  is  this,  that  the  overt  acts  should  be  par- 
ticularly expressed  in  the  indictment. 

Lord  Chief  Baron,    .This  cannot  be  alleged  in  arrest  of 
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judgment,  the  jury  have  found  you  guilty  of  compassing 
and  imagining  the  death  of  the  King  by  the  Statute  of 
25  Edward  III.  and  this  cannot  help  you. 

Cook,     I  say  it  was  professionally. 

Lord  Chief  Baron,  That  hath  been  over- ruled  already ;  we 
have  delivered  our  opinions;  the  profession  of  a  lawyer  will 
not  excuse  them,  or  any  of  them,  from  treason,  and  this  hath 
been  over-ruled,  and  is  over-ruled  again. 

Cook.  I  humbly  conceive  that  the  remaining  part  of  the 
House  of  Commons  were  to  be  judges  whether  there  was  a  force 
or  not. 

Lord  Chip/  Baron.     This  is  all  past  and  over-ruled. 

Cook,     Then  I  have  no  more. 

Clerk.  Hugh  Peters,  hold  up  thy  hand  ;  what  hast  thou  to 
say  for  thyself  why  judgment  should  not  pass  against  thee  to 
die  according  to  law  1 

.    Peters,     I  will  submit  myself  to  God,  and  if  I  have  spoken 
any  thing  against  the  Gospel  of  Christ  I  am  heartily  soriy. 

Lord  Chief  Baron.  You  are  both  persons  of  that  ingenuous 
and  liberal  education  as  I  hope  I  shall  not  need  to  tell  you  what 
it  is  to  die,  you  have  had  a  great  deal  of  time  to  think  of  it ; 
you  could  not  but  think  of  this  issue  of  your  doings  long  ago, 
and  therefore  I  shall  spare  my  labour  of  telling  you  what  it  is 
to  die,  and  of  that  eternity  that  you  are  to  enter  into ;  only 
give  me  leave  in  a  few  words,  in  relation  to  both  your  pro- 
fessions, to  say  something  to  shew  the  nature  and  heinousness 
of  this  offence,  the  murder  of  the  King.  If  you  were  not 
actually  guilty  of  putting  the  King  to  death ;  nay,  admitting 
(in  charity)  you  had  no  intent  to  go  as  far  as  you  did,  you  are 
by  the, laws  of  Christ  and  this  nation,  guilty  of  high-treason,  in 
that  you  that  are  a  lawyer  know  very  well,  (and  I  speak  it  that  you 
may  lay  it  to  your  heart  in  the  convictions  of  your  conscience. 
I  must  say  to  you  as  Joshua  said  to  Achan,  "My  son,  give  glory 
to  God,  and  confess ;"  and  it  would  become  you  so  to  do,)  you 
know  very  well  it  is  the  law  of  this  nation,  that  no  one  House, 
nor  both  Houses  of  Parliament,  have  any  coercive  power  over 
the  King,  much  le?s  to  put  him  to  death ;  you  know,  (as  you 
cited  very  well,)  that  the  imprisoning  of  the  King  is  treason. 
You  know  both  of  you,  this  is  an  undoubted  truth ;  the  rule  of 
law  is,  that  the  King  can  do  no  wrong;  that  is,  the  King 
can  do  no  wrong  in  the  estimation  of  law ;  he  may  do  some 
particular  acts  as  a  private  person,  but  he  can  do  little  prejudice 
in  his  own  person;  if  he  would  hurt  any  it  must  be  by  minis- 
ters, in  that  case  the  law  provides  a  remedy ;  if  he  doth  it  by 
ministei's  they  must  answer  for  it     The  King  of  England  is 
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one  of  those  princes  who  has  an  imperial  crown;  what  is  thatt 
It  is  not  to  do  what  he  will ;  no,  but  it  is  that  he  shall  not  be 
punished  in  his  own  person  if  he  does  that  which  in  itself 
is  unlawful.  Now  remember  when  you  took  the  oaths  of 
allegiance  and  supremacy ;  (I  presume  you  both  did  so ;)  what 
was  your  oath  of  supremacy )  It  was  this,  that  the  King  was 
the  only  supreme  governor  of  these  realms ;  it  goes  further,  as 
he  was  supreme  governor,  so  he  was  the  only  supreme  gover- 
nour ;  that  excludes  co-ordination ;  you  sware  farther,  that  you 
will  to  the  utmost  of  your  power  defend  the  King  against  all 
conspiracies  and  attempts  whatsoever;  truly  you  that  were 
a  lawyer  when  you  had  thus  sworn,  your  fee  could  be  nd  excuse 
against  what  you  had  sworn  to.  We  know  that  the  King,  in 
his  politick  or  natural  capacity,  is  not  only  salus  poptUi,  but 
scUns  reipublicce.  The  law  hath  taken  care  that  the  people 
shall  have  justice  and  right;  the  King's  person  ought  not  to  be 
touched;  the  King  himself  is  pleased  to  judge  by  the  law;  you 
see  he  doth  by  law  question  the  death  of  his  father ;  he  doth 
not  judge  it  himself,  but  the  law  judges  it  Mr  Peters  knows 
very  well  he  subscribed  the  39  Articles  of  Religion  that  were 
confirmed  in  1552,  and  those  Articles  that  were  confirmed  in 
13th  Elizabeth ;  the  King  is  there  acknowledged  to  have  the 
chief  power  in  these  nations;  the  meddling  with  the  King 
was  a  Jesuitical  doctrine:  this  I  speak,  not  that  the  King 
should  or  ought  to  govern  but  by  the  fundamental  laws  of  the 
land  ;  they  that  keep  within  the  bounds  of  the  law  are  happy  ; 
you  that  are  a  lawyer  know  this  in  point  of  law,  and  you  that 
are  a  divine  know  this  in  point  of  divinity.  You  both  know 
the  truth  of  it,  and  when  you  have  thought  upon  it,  1  hope 
you  will  reflect  upon  that  horrid  crime,  the  shedding  of  royal 
blood.  You  see  he  had  granted  all  those  grievances  of  the 
people,  taken  them  away,  secured  them,  for  the  future ;  and 
at  that  very  time,  when  this  horrid  act  was  done,  you  see  he 
bad  granted  all  at  the  desire  of  the  people ;  he  had  made  those 
concessions,  such,  as  (were  it  not  in  respect  of  others  more 
than  those  that  ti-eated  themselves)  they  thought  was  more 
than  could  be  expected  by  the  nation.  Sentence  was  then 
pronounced, 

Axtell  was  the  next  tried :  he  was  told  by  the  judge  he 
could  challenge  thirty-five  peremptorily  and  more  for  cause. 
The  overt  acts  alleged  against  him  were  thus  stated  by  the 
counsel  for  the  crown  : — ^He  was  commander  of  that  black  guard, 
that  cruel  and  bloody  guard :  the  indictment  is,  that  he  did 
imagine  and  compass  the  death  of  the  King ;  there  be  several 
overt  acts  that  are  mentioned  in  the  indictment  as  evidences  of 
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that  imagination,  as  the  consultation  to  bring  him  to  trial,  the 
actual  bringing  him  to  trial,  and  the  bloody  execution  upon  the 
scaffold  ;  our  evidence  shall  be  this,  that  during  the  time  of  the 
trial  the  prisoner  at  the  bar  did  command  the  soldiers  in  West- 
minster-Hall, did  himself  keep  the  entrance  into  the  court; 
and  when  Bradshaw  did  speak  to  the  King,  and  told  him  he 
trifled  away  time,  and  required  his  answer  to  the  charge  ex- 
hibited in  the  name  of  the  Commons  of  England  assembled  in 
Parliament,  and  the  good  people  of  England,  that  a  noble  per- 
son in  the  gallery  there  cried  out,  "It  was  a  lie,  half  the 
Commons  disowned  it;"  saying,  "where  are  these  good  peo- 
ple ?  It  is  a  lie  ;  Oliver  Cromwell  is  a  traitor ;"  this  bloody 
fellow  commanded  the  soldiers  to  shoot  her;  several  times  he 
commanded  and  encouraged  the  soldiera  to  cry  out,  "Justice, 
Justice ;"  and  the  last  day  of  that  horrid  trial,  called  by  them 
the  day  of  judgment,  he  likewise  commanded  them  to  cry  out, 
"Execution,  Execution;'*  and  when  some  of  them  would  not 
do  it,  he  had  the  valour  to  beat  them.  My  lords,  and  gentle- 
men of  the  jury,  if  we  prove  any  of  these  particulars  to  de- 
monstrate unto  you  that  he  was  guilty  of  compassing  and 
imagining  the  King's  death,  it  is  equal  as  if  we  had  proved 
he  did  actually  cut  off  the  King's  head. 

Mr  Simpson^  tell  my  Lords,  and  the  jury,  who  had  the 
command  of  the  soldiers  during  the  tiial  of  the  King  in  West- 
minster-Hall. 

Simpson,  My  Lords,  (as  I  said  before  in  the  case  of  Mr 
Peters,)  Col.  Stubberd  and  Col.  Axtell  had  the  command  of  the 
soldiers  below  stairs,  near  what  was  called  the  High-Court 
of  Justice. 

Axtell.     I  desire  to  know  his  name,  my  Lord. 

Simpson.     My  name  is  Holland  Simpson. 

Counsel.     Did  you  see  him  there  commanding  the  soldiers  1 

Simpson.  There  was  a  kind  of  hubbub  in  the  court ;  there 
was  a  lady  (they  said  it  was  the  Lady  Fairfax)  who  at  the  exhi- 
biting of  the  charge  against  the  King,  said  to  be  in  the  name 
of  the  Commons  and  people  of  England,  spoke  out  aloud,  and 
said,  "  it  was  a  lie,  not  of  half,  nor  a  quarter  of  the  people ; 
Oliver  Cromwell  is  a  rogue  and  a  traitor;"  they  called  for  a 
guard,  this  gentleman  was  called,  and  brought  up  some  mus- 
queteers,  and  commanded  his  soldiers  to  present  and  give  fire 
against  the  lady,  and  commanded  her  to  unmask. 

Axtell.     What  lady  was  it  1  I  desire  to  know. 

Simpson.  She  went  by  the  name  of  the  Lady  Fairfax;  I 
know  not  whether  it  was  so  or  no,  it  was  the  common  re|)ort 
it  was  she. 
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Mr  Hwacks,  pray  tell  my  Lord  what  you  know  of  the 
prisoner  at  the  bar. 

Huncks.  My  Lords,  to  say  positively  any  thing  of  the  man 
touching  his  command  I  cannot,  but  only  on  the  morning  the 
King  died  he  came  into  the  door  of  the  room  where  Colonel 
Phayre,  Colonel  Hacker,  Cromwell,  and  myself,  were,  (Ireton 
and  Harrison  lying  in  bed  together  in  the  same  room,)  and 
he  stood  at  the  door  half  in  and  half  out;  I  refused  to 
sign  an  order  for  executing  the  King,  as  Cromwell  ordered 
me,  and  some  little  cross  language  having  passed,  the  prisoner 
at  the  bar  said,  ^^  Colonel  Huncks,  I  am  ashamed  of  you,  the 
ship  is  now  coining  into  the  harbour,  and  will  you  strike  sail 
before  we  come  to  anchor  ]"  but  for  crying  out,  "  Knock  them 
down,  shoot  them,"  I  know  not  who  it  was ;  the  officers  cried, 
"  Justice,"  and  some  of  the  soldiers,  but  1  know  not  who ;  but 
they  cried,  **  Justice,"  and  I  fell  a  trembling,  for  I  was  afraid 
for  the  King ;  but  these  were  the  words  he  used  to  me,  "  will 
you  strike  sail,  ko,V* 

AxteU,     My  Lords,  I  desire  to  ask  him  a  question* 

Lord  Chief  Ba/ron,     Ask  him  what  you  will. 

AxtelL     Colonel  Huncks,  where  was  it  ? 

Huncks,  In  a  little  room  in  White-Hall,  where  Ireton  and 
Harrison  lay  in  bed  together. 

AxtelL     Do  you  know  whereabouts  1 

Huncks,  I  think  I  can  go  to  the  room  again ;  I  appeal  to 
your  own  conscience  before  all  this  people. 

AxtelL  By  your  favour.  Sir,  the  room,  I  perceive,  you  know 
not;  and  truly,  Sir,  my  Lords,  because  he  appeals  to  my 
conscience,  I  do  appeal  to  the  great  God,  before  whom  it 
may  be  I  shall  shortly  be  arraigned  to  give  an  account  of 
all  my  words,  thoughts  and  actions,  I  do  not  remember 
that  ever  I  had  any  converse  with  this  man  there,  or  met 
him  there,  or  any  of  that  company  there,  that  day;  he 
was  a  stranger  to  me,  but  I  wish  that  you  (to  save  youi*seIf 
being  in  the  warrant  for  execution)  do  not  make  others  a  peace- 
offering  to  save  yourself ;  the  Lord  that  knows  my  heart  I 
appeal  to  him  ;  I  appeal  to  your  own  conscience,  because  you 
appeal  to  my  conscience,  I  never  met  you,  nor  saw  you  thera 

Huncks,  You  say  you  do  not  know  me ;  1  appeal  to  the  same 
God,  when  Cromwell  took  upon  him  to  have  the  crown,  did 
not  I  say,  what  have  you  got  by  beiug  Jehu-like^  Lord, 
strike  me  dead  here  if  it  be  not  true. 

AxteU,  I  will  not  reflect  upon  him;  it  is  known 
notoriously  how  Jehu-like  you  were,  when  you  were  one  of  tho 
chief  guards  of  his  Majesty,  one  of  the  forty  halberteers  that 
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did  oppose  every  person  who  was  for  the  King ;  had  I  had  time, 
and  had  not  been  a  close  prisoner  as  I  was,  there  were  witnesses 
enough. 

Lord  Chief  Baron,  Take  the  old  and  ancient  course,  let  the 
witnesses  that  are  produced  for  the  King  be  all  heard,  then  give 
your  answer  to  all  of  them  together.  Have  you  any  other 
questions  ? 

Counsel,  My  Lords,  we  have  a  few  words ;  he  objects  as 
if  Colonel  Huncks  were  under  a  danger ;  he  is  pardoned. 

Axtell.  I  desire  to  ask  him  upon  what  account  these  words 
were  spoken. 

Huncks.  My  Lords,  it  was  this;  Cromwell  having  a 
commission,  came  to  me,  and  by  virtue  of  that  commission 
he  wanted  me  to  write  a  warrant  for  executing  the  King. 
I  refused  to  write  that  warrant;  the  prisoner  then  standing 
at  the  door,  I  said,  why  should  it  be  offered  to  mel  Said 
Cromwell,  "thou  art  a  peevish  fellow;"  Cromwell  then  fell 
a  writing ;  as  soon  as  ever  he  had  done  writing,  he  ^ave 
Hacker  the  pen,  what  Hacker  wrote  I  know  not ;  upon  my 
refusing,  the  prisoner  at  the  bar  said,  "Colonel  Huncks, 
I  am  ashamed  of  you,  the  ship  is  now  coming  into  the 
harbour,  and  will  you  now  strike  sail  before  you  cast  an- 
chor?" 

Counsel.  You  observe  the  course  of  this  evidence;  there 
was  a  warrant  directed  to  three  persons,  Hacker,  Huncks, 
and  Phaire,  for  execution  of  the  King;  Cromwell  demanded 
of  this  gentleman  (Colonel  Huncks)  that  he  should  sign 
a  warrant  by  virtue  of  that  other  warrant,  and  this  gen- 
tleman refused  it :  the  prisoner  objects  to  this,  that  he  to 
eave  himself  doth  witness  this  against  him;  gentlemen,  he 
did  refuse  the  thing;  have  you  any  thing  to  ask  Colonel 
Huncks  1 

Axtell.  He  says  Colonels  Phaire  and  Hacker  were  there,  I 
do  not  doubt  but  they  will  be  so  conscientious  to  vindicate  me 
from  all  this  charge. 

Lord  Chief  Baron.  If  it  be  any  thing  that  tends  to  your 
defence  that  you  will  be  heard  afterwards;  but  have  you  any 
questions  to  ask  Colonel  Huncks  ? 

Axtell.  No  more;  I  know  nothing  of  it,  if  I  were  to  die  at 
this  bar  presently. 

Sir  Furheck  Temple.  My  Lords,  being;  engaged  by  some 
persons  of  honour,  servants  of  his  late  Majesty,  to  be  pre- 
sent when  that  horrid  murder  was  acting  before  that  court 
of  justice,  I  was  present  at  all  the  trials  of  the  King,  and 
very  near  him;   I  heard  the  King  demand   from  Bradshaw 
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bj  what  authority   and  commission  they  proceeded  to  try 
him.     Then  I  heard   Lady  Fairfax,   and   Mrs  Nelson,   (my 
sister,)  after  the  exhibiting  the  charge  in  the  name  of  the 
Commons  assembled  in  Parliament,   and   the  good  people  of 
this  kingdom,  against  Charles  Stewart,  King  of  England;  cry 
TmpJJ^  ""* !  out  from  a  gallery  over  the  Court,  "  Not  half  the  people ;  it  is 
evidence.      |  false;  where  are  they,  or  their  consents  ?  Oliver  Cromwell  is  a 
I  traitor."     Upon  which  I  heard  the  prisoner  at   the  bar  cry 
out,  '*Down  with  the  whores,  shoot  them;"  which  made  me 
!  take  farther  notice  of  him;  seeing  him  in  Westminster-Hall, 
j  commanding  the   soldiers,  I   saw   him   the   most  active   per- 
I  son  there ;  and  during  the  time  that  the  King  was  urging 
I  to  be  heard,  he  was  laughing,  entertaining  his  soldiers,  scoff- 
i  ing   aloud,   while   some   of  the    soldiers,    by   his   permission, 
I  did  fire  powder  in  the  palms  of  their  hands,  and  they  did  not 
only  offend  his  Majesty's  smell,  but  enforced  him  to  rise  up  out 
of  his  chair,  and  with  his  hand  to  turn  away  the  smoke ;  and 
after  this  Axtell  turned  about  to  the  people,  and  smiled  upon 
i  them,  and   those  soldiers  that   so   rudely  treated  the  King. 
Turning  himself  to  Bradshaw,  the  King  said  "  There  are  some 
sitting  here  (fixing  his  eyes  upon  some  persons  near  Bradshaw) 
that  well  knew  that  if  I  would  have  forfeited  or  betrayed  the 
liberties  and  rights  of  the  people  I  need  not  have  come  hither, 
but   their  libei-ties  and  rights  are   dearer  and  nearer  to  me 
than  mj  three  kingdoms,  nay,  than  my  life  itself;  therefore 
I   desire   you  to   hear   me,  and  remember   that   I   am   your 
lawful  King,   that  have  done  you  many  acts  of  grace  and 
favour."     On  which  the  prisoner  at  the  bar  commanded  his 
soldiers  to  cry  out  "  Justice ;"  which  the  soldiers  not  readily 
obeying   him,    I   saw   him  beat  four   or   ^ve  of  them   with 
his  cane  until  they  cried  out,  (with  himself,)  "Justice,  justice, 
execution,  execution,"  which  made  me  turn  to  a  noble  lord,  by 
whom  I  stood,  and  say,  "  pray,  my  lord,  take  notice,  there  is 
not  above  four  or  five  that  cry  out  justice,  justice."     I  heard 
also  of   their  spitting  in  the   King's  face;   and   I  think  no 
sufferings  have  been  so  like  those  of  our  Saviour  Christ  Jesus, 
as  his  Majesty's  were.     After  this,  the  prisoner  crying  "jus- 
tice, justice,  execution,  execution,"  a  second  time,  the  Court 
proceeded  to  pass  a  sentence ;  the  which  his  Majesty  pressed 
hard  against,  and  said,  "Sir,  before  you  pass  that  ugly  sen- 
tence, (which  I  very  well  understand  you  are  determined  to 
do,)  I  desire  you  to  hear  me ;  hear  me,  hear  me ;"  passion- 
ately, and  most  affectionately  expressing  it,  which  they  deny- 
ing the  King,  and  the  noise  of  "justice,  justice,  execution, 
execution,"  being  repeated,  they  proceeded  and  read  that  ugly 
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sentence  of  death :  after  which  his  Majesty  was  immediately 
hurried  away  from  the  bar  into  a  common  sedan,  where  he  was 
carried  by  two  common  porters ;  which  sedan  I  followed  to  the 
middle  of  King-Street,  where  I  saw  the  two  porters  in  reve- 
rence go  bare,  till  the  soldiers  (under  the  command  of  the 
prisoner  at  the  bar)  beat  them,  and  would  not  suffer  them  to  go 
bare,  when  they  carried  him.  After  this  the  people  cried  out, 
"  What,  do  you  carry  the  King  in  a  common  sedan,  as  they 
carry  such  as  have  the  plague  1  God  deliver  your  Majesty  out 
of  such  enemies'  hands."  In  which  street  I  was  forced  to  leave 
the  sight  of  his  Mnjesty,  occasioned  by  the  injuries  and  hurts 
I  received  in  my  pei-son  from  the  soldiers  under  Axtell's  com- 
mand, they  carrying  him  through  the  streets  shouting  in  tri- 
umph. A  short  time  after  I  received  an  importunate  command 
from  a  lady  of  great  honour  (a  servant  of  his  Majesty's)  that  I 
would  endeavour  to  find  out  where  the  body  of  the  martjrred 
King  was,  and  to  give  her  an  account  where  it  then  was : 
applying  myself  to  White-Hall,  after  two  or  three-score  in- 
treaties,  I  was  denied;  but  understanding  that  money  would 
do  it,  I  gave  a  person  under  the  command  of  Mr  Ax  tell,  that 
then  kept  it,  half  a  piece  to  shew  it  me,  who  in  a  scoffing  man- 
ner took  me  by  the  hand  and  said,  "  If  thou  thinkest  there  is 
any  sanctity  or  holiness  in  it,  look  here?"  where  I  saw  the  head 
of  that  blessed  martyred  King  lie  in  a  coffin  with  his  body, 
which  smiled  as  perfectly  as  if  it  had  been  alive ;  this  is  the 
sad  account  of  the  martyred  King,  and  this  horrid  prisoner, 
Mr  Axtell. 

AxttU.  My  Lords,  he  says  I  bid  the  soldiers  cry  out  for 
justice;  he  does  not  say  at  all  I  was  there  in  command,  but  he 
says  a  lady,  by  report  the  Lady  Fairfax,  spake  some  words, 
and  that  I  should  bid  the  soldiers  silence  her;  truly  I  desire 
to  know  the  certainty  of  the  place  where  I  stood. 

Sir  Purbeck  Temple.  My  Lords,  and  gentlemen  of  the  jury, 
I  saw  this  person  standing  within  a  pike  or  two's  length,  as 
I  can  guess  it,  (I  remember  the  place  within  a  yard  of  the 
ground  in  Westminster-Hall,)  I  do  not  say  this  person  sat  in 
the  Court  as  a  principal  officer,  that  did  then  hold  his  Majesty 
prisoner  at  the  bar ;  I  did  not  say  it  was  a  lady  unknown,  or 
reported  to  be  such  a  one ;  but  I  said  it  was  the  Lady  Fair- 
fax, and  my  own  sister,  Mrs  Nelson,  and  he  cried,  "  Shoot  the 
whores." 

Axtell.  He  seems  now  to  say  I  commanded  the  guards ; 
I  never  was  a  guard  to  his  Majesty,  or  had  any  thing  to  do  in 
that  business,  but  it  was  wholly  committed  to  a  company  of 
men  I  know  not  of.     That  gentleman  that  spoke  I  have  no 
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acquaintance  with  him,  I  think  he  did  not  know^  me  at  that 
time. 

Sir  Furbeck  Temple,  Mj  Lords,  another  passage  he  puts  into 
my  memory ;  when  I  did  observe  a  thousand  of  sad  faces,  I 
saw  none  laughing  but  yourself,  as  if  you  had  been  carousing 
and  entertaining  the  soldiers.  I  do  not  charge  you  that  you 
commanded  those  halberteers,  but  those  red-coats;  you  were  all 
in  red  :  I  saw  you  cane  those  four  or  five  Boldiei*s  I  mentioned, 
till  they  cried  "justice,  justice,"  with  you;  and  that  with  the 
powder  in  the  palms  of  their  hands  they  forced  the  King  to  rise 
out  of  his  chair,  which  you  were  muchi  pleased  with,  and 
laughed  at. 

Axtell,  I  say  before  the  Lord,  before  whom  I  must  be 
judge<l  again  for  this,  I  do  deny  this  whole  account. 

Mr  Bodurdo,  I  was  all  the  time  of  the  King's  trial  in 
Westminster- Hall ;  I  was  in  a  gallery  that  I  had  out  of  my 
house  where  I  then  lived,  just  under  and  besides  the  House 
of  Commons,  and  I  do  remember  I  saw  this  gentleman  there  ; 
I  do  think  he  was  then  called  Lieutenant-Colonel  Axtell,  so 
far  as  I  remember;  I  have  not  seen  him  since,  before  this 
day,  nor  have  had  any  reason  to  have  known  him,  but  that 
I  saw  him  veiy  active  in  giving  commands  to  the  soldiers 
there :  the  person  was  keeping  the  Court,  letting  some  in,  and 
putting  others  out ;  he  seemed  to  have  the  command  of  it; 
one  day  (whether  it  was  about  some  passage,  or  their  presi- 
dent's speech,  I  know  not)  there  was  a  lady  in  the  same  gallery 
where  I  stood,  and  some  muttering,  "It  is  a  lie,  not  half  the 
people,"  or  words  to  that  effect;  he  the  now  prisoner  at  the 
bar  standing  below  in  the  Court,  without  the  bar,  not  far  from 
Dendy,  with  five  or  six  soldiers,  upon  this  muttering  and 
disturbance  to  the  Court,  called  to  the  soldiers,  saying,  *'  Shoot 
them,  if  they  speak  one  word  more;"  they  did  also  present 
the  muzzles  of  thtir  muskets  up  to  the  gallery;  my  Lords, 
by  this  we  were  very  hush ;  after  that  immediately  within 
half  a  quarter  of  an  hour  Dendy  came  to  the  gallery  from 
the  Court,  to  kuow^  who  it  was  that  made  the  disturbance ; 
but  the  lady  was  withdrawn  into  my  chjimber,  and  did  not 
come  out  afterwards. 

AxtelL     Where  was  this,  Sir  ? 

Lord  Chief  Baron,  Mr  Bodurdo,  you  hear  the  ques- 
tion. 

Mr  Bodurdo.  There  was  a  gallery,  wliich  I  do  believe  is 
yet  standing,  and  the  Court  was  just  underneath  the  gallery, 
and  you  was  just  underneath  the  gallery,  and  five  or  six 
soldiers  with  you. 
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Young  was  upon  a  scaffold,  from  which  he  saw  what  was 
done  in  the  hall;  he  saw  that  Lien  tenant-Colonel  Axtell  was 
busy  and  verj  active  in  encouraging  the  soldiers  to  say,  "Let 
us  have  justice  against  the  King." 

AxtelL  I  desire  to  ask  Mr  Young  one  question;  others 
say  that  the  word  was,  **Cry  for  justice,"  this  gentleman  is 
pleased  to  make  some  addition,  "Let  us  have  justice  against  the 
King." 

Young,  No,  not  against  the  King,  but  I  conceived  you 
meant  against  the  Kiug. 

Axtell,     I  cry  you  mercy,  you  do  but  conceive  so. 

Young,  You  were  upon  the  right  hand  of  the  hall,  almost 
at  the  corner  near  the  pavement ;  it  could  not  be  otherwide 
applied. 

Jeonar  said,  I  had  the  honour  to  wait  upon  the  King  as 
a  domestic  servant,  to  the  time  of  his  death ;  that  day,  which 
was  the  first  day  the  King  was  brought  to  his  trial,  I  did  wait 
upon  him  among  other  servants ;  we  stood  close  to  the  bar 
where  the  King  was,  some  three  or  four  of  us  ;  Colonel  Axtell 
was  upon  the  right  hand  of  us  commanding  the  guard,  to  keep 
things  in  order  when  the  Court  was  to  be  withdrawn ;  (the  many 
circumstances  about  the  Lady  Fairfax  I  shall  omit;)  the 
president  commanded  the  prisoner  to  be  withdrawn ;  with  that 
Col.  Axtell  steps  down  before  me  to  draw  out  his  guard ;  then 
I  heard  him  say,  "Soldiers,  cry  for  *  Justice,  Justice;"'  I  was 
the  next  man  to  him ;  and  uj)on  the  last  day  of  the  trial  he 
did  come  down  in  the  same  manner,  and  bid  the  soldiers  cry 
out  for  "Execution,  Execution." 

Axtell,  I  desire  a  question  may  be  asked  of  that  gentle- 
man; I  must  confess  I  did  not  know  the  gentleman  at  that  time, 
though  he  said  he  knew  me ;  he  seems  to  say  that  at  the  first 
day  I  encouraged  the  soldiers  to  cry,  "  Justice,  justice,"  and 
the  last  day,  "  Execution,  execution;"  what  place  was  this  in.  Sir? 

Jeonar,  I  tell  you  the  King  was  brought  from  Cotton- 
House,  through  a  guard,  that  you  managed,  the  musqueteers, 
and  a  guard  of  partizans ;  besides,  there  was  myself  and 
others  there  :  when  we  came  up  we  got  as  close  to  the  bar  as 
we  could ;  you  were  passing  up  and  down  from  above  and  be- 
low :  when  the  Court  was  dissolved,  you  stept  down  just  before 
to  draw  your  guard  to  make  ready,  and  to  cry,  "Justice, 
justice,"  and  the  second  time,  "Execution,  execution;"  you 
were  very  near  me,  and  then  you  cried,  "Justice,  justice, 
execution,  execution." 

Axtell,  Are  you  certain  1  I  have  heard  other  men,  I  con- 
fess, accused  for  this,  some  other  officers. 
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Jeonar,     I  did  hear  you,  I  do  know  you  by  sight. 

Counsel.     You  know  him  now  to  be  the  same  person  1 

Jeonar,     Yes. 

Burden  deposed  he  was  then  under  Axtell's  own  command 
at  White-Hall;  there  were  some  cavaliers  then  in  the  regiment; 
it  was  my  fortune  I  came  into  your  company,  I  wish  I  never 
had :  you  commanded  more  besides  myself  to  be  a  witness 
against  the  King,  and  Justice  Cook  took  my  examination ;  you 
brought  me  in,  you  commanded  the  guards  that  time  at  White- 
Hall,  when  the  King  was  upon  his  trial.  And  you  com- 
manded Elisha  Ax  tell,  with  a  file  of  soldiers,  to  ta^e  a  boat 
and  go  do^vni  to  the  common  hang-man,  who  lived  beyond  the 
Tower,  to  execute  the  King ;  he  is  now  Sbeppard*s  Serjeant  in 
Ireland. 

AxteU,  My  Lords,  I  desire  to  ask  him  a  question;  he  was 
pleased  to  say  I  desired  him  to  be  a  witness. 

Bv/rden.     Yes. 

AxtelL     Where  was  it  1 

Burden.     Ifi  the  Court  at  White- Hall. 

AxteU,  My  Lords,  I  have  seen  the  printed  list  of  witnesses 
against  the  King,  and  in  that  list  you  shall  find  no  such 
name. 

Burden,  I  have  been  a  prisoner  in  Dublin  by  your 
means. 

AxtelL  My  Lords,  I  hope  you  will  take  notice  of 
that. 

Counsel,  Do  you  remember  any  of  his  commands  to 
Webb,  to  draw  up  in  the  Banqueting  House  1 

Burden,  He  commanded  Webb  to  draw  up  his  own  com- 
pany in  the  Banquetiug-House,  during  the  time  of  execution. 
I  was  one  of  his  own  company  then. 

Counsel,     In  order  to  what  1 

Burden,     For  the  execution. 

AxteU,     My  Lords,  is  Webb  herel 

Burden,     He  is  in  Dublin. 

AxteU,     I  wish  he  were  here. 

Cook  proved  that  on  the  last  day  of  the  trial  of  His  Majesty 
he  came  into  Westminster-Hall,  coming  where  the  Court  was, 
he  saw  Col.  AxteU,  the  prisoner  at  the  bar,  there  with  some 
musqueteers. 

Counsel.     What  day  was  this  1 

Cook,  The  last  day  of  His  Majesty's  triaL  Standing 
thiere  a  little  while,  his  Majesty  came  guarded  by  some  hal- 
herteers,  when  he  came  by  the  soldiers  that  stood  with  Colonel 
Axtell,  his  Majesty  bowed,  and  afterwards  put  off  his  hat. 
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and  went  up  to  the  Court ;  I  could  not  know  what  Bradshaw 
said  to  Mm,  as  I  stood  below;  I  heard  him  say  ''he  was 
brought  bj  the  consent  of  the  Commons  and  people  of  Eng- 
land;" there  stood  a  lady  above  iu  a  gallery,  crying  out, 
"it  is  a  lie,  where  are  the  people?  or  their  conseutsl  Crom- 
well is  a  traitor :"  whereupon  Colonel  Axtell  standing  by, 
said,  "What  drab  is  that  that  disturbs  the  Court)  Come 
down,  or  I  will  fetch  you  down." 

Nelson  stated  that  upon  a  discourse  with  the  prisoner  at 
the  bar  in  Dublin,  five  or  six  years  since,  upon  the  platform  in 
that  castle  of  the  late  King's  having  heard  several  reports ;  I 
desired  to  know  of  him  who  it  was  that  executed  the  King, 
thinking  l^e  might  inform  me;  said  he,  the  persons  that 
were  employed  in  that  service,  you  know  them  as  well  as  I 
do;  truly  Sir,  not  I,  said  I,  I  saw  them  in  vizards,  but  not 
their  visage,  as  I  know  of;  yes,  said  he,  "  you  do  know  them ;" 
it  is  true,  said  he,  myself  and  others  were  employed  in  that 
affair,  in  order  to  the  execution ;  but  there  were  several 
persons  came  and  offered  themselves,  out  of  a  kind  of  zeal, 
to  do  the  thing,  but  we  did  not  think  it  proper  to  employ 
persons  whom  we  did  not  know,  but  we  made  choice  of  a 
couple  of  stout  persons;  pray  let  me  hear  their  names,  said 
I;  said  he,  it  was  Hewlet  and  Walker;  I  desired  to  know 
their  reward;  truly,  said  he,  I  do  not  know  whether  30Z. 
apiece,  or  between  them ;  I  said  it  was  a  small  reward  for  a 
work  of  that  nature ;  truly,  said  he,  that  was  all 

AxteU,  You  named  one  man,  I  did  not  hear  the  other 
named. 

NeUon,  I  named  Hewlet  and  Walker;  he  was  one  that 
managed  the  execution,  he  told  me  so,  and  it  pleased  you, 
Sir. 

Axtell.  He  is  pleased  to  say  that  in  Ireland  there  was  such 
conference ;  was  any  body  by  1 

Nelson,     No,  Sir. 

Aastell.  .  Did  I  name  any  body  to  you  ] 

Nelson.     You  named  those  two  persons. 

Axtell.  Certainly  I  must  invent  them  then,  for  I  had  no 
more  knowledge  of  them  than  any  one  here. 

Nelson.  You  told  me  you  were  one  of  them  that  had  the 
managing  of  that  affair. 

Counsel.  My  Lords,  we  have  done  with  our  evidence;  those 
particulars  that  were  first  opened  to  you  have  rendered  the 
prisoner  much  a  blacker  person  than  we  thought;  we  leave' 
him  to  his  defence. 

Axtell,    May  it  please  your  Lordships  in  the  first  place^ 
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because  I  am  iguorant  in  the  laws,  I  desire  to  know  upon 
what  statute  this  indictment  is  grounded. 

L(yrd  Chief  Baron,  It  is  grounded  upon  the  Statute  of  the 
25th  Edward  III. 

Axtell.  My  Lords,  I  must  acknowledge  my  ignorance  of 
the  laws,  being  a  thing  I  never  studied,  nor  have  the  knowledge 
of,  but  I  have  heard  it  is  the  duty  of  your  Loixlships  and  the 
Judges  to  be  of  counsel  for  the  prisoner  in  things  wherein  he 
is  ignorant  in  matter  of  law,  to  make  his  just  defence;  and 
therefore,  my  Lords,  the  indictment  itself  being  matter  of  law, 
if  your  Lordships  please  not  to  grant  me  counsel  to  speak  to 
matters  of  law,  I  humbly  pray  that  your  Lordships  will  be 
pleased,  that  for  want  of  knowledge,  formalities,  punctilioes, 
and  niceties  of  the  law,  I  may  not  undo  myself :  I  have  heard 
from  a  learned  Judge,  that  though  the  Judge  be  of  counsel 
to  the  King,  yet  by  his  oath  he  is  also  to  be  counsel  for 
the  prisoner,  and  stands  as  mediator  between  the  King  and 
prisoner;  and  therefore,  my  Lords,  I  shall  beg  that  humble 
favour,  that  wherein  I  shall  fall  short  to  make  the  best  im- 
provement of  my  plea  in  matter  of  law,  that  your  Lordships 
will  help  me,  and  not  take  advantages  against  me,  as  to  the 
niceties,  formalities,  and  punctilioes  of  the  law;  and  my  Lords, 
this  is  a  resemblance  of  that  great  day,  w^here  Christ  will  be 
Judge,  and  will  judge  the  secrets  of  all  hearts,  and  of  all  words, 
and  of  all  persons,  and  by  him  all  actions  are  weighed,  he 
knows  all  our  hearts  whether  there  be  malice,  or  how  it  stands 
in  the  frame  of  each  heart  before  him  in  this  place;  and 
therefore  I  hope  there  will  be  nothing  by  pre-judging,  or  any 
thing  by  pre-cluding,  to  be  so  black  a  person  as  is  seemed  to 
be  said  against  me.  My  Lords,  I  must  shorten  the  time,  and 
come  to  speak  as  to  the  authority. 

Lord  Chief  Baron,     As  to  what.  Sir  1 

Axtdl.  I'  speak  as  to  the  authority  by  which,  or  under 
which,  I  acted ;  I  humbly  conceive,  my  Lords,  under  favour, 
that  I  am  not  within  the  compass  of  that  Statute  of  the 
25  Edward  III.  for  that  questionless  must  intend  private  per- 
sons, counselling,  compassing,  or  imagining  the  death  of  the 
King.  But  you  know,  my  Lords,  the  war  was  first  started  by 
the  Lords  and  Commons,  the  Parliament  of  England,  and  by 
virtue  of  their  authority  was  forced  to  be  raised,  and  they  pre- 
tended by  law  that  the  right  of  the  militia  was  in  them ;  and 
your  Lordships  will  remember  in  several  Declarations  and 
Acts  that  was  mutually  exchanged  between  his  Majesty  and 
Parliament ;  and,  my  Lords,  that  was  the  authority,  the  Lords 
and  Commons  assembled  in  Parliament  raised  a  force,  and 
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made  the  Earl  of  Essex  General,  and  after  him  the  Earl  of 
Manchester,  of  the  Eastern  Association,  and  after  that  Sir 
Thomas  Fairfax,  Lord  General  of  the  forces ;  by  this  authority 
I  acted,  and  this  authority  I  humbly  conceive  to  be  legal, 
because  this  Parliament  was  called  by  the  King's  writ,  chosen 
by  the  people,  and  passed  a  bill  they  should  not  be  dissolved 
without  their  own  consents^ ;  that  the  Parliament  was  in  being 
when  this  trial  was,  and  a  question  arose  whether  it  was 
legally  dissolved. 

In  the  fourth  place,  they  were  not  only  owned  and  obeyed 
at  home,  but  abroad,  to  be  the  chief  authority  of  the  nation, 
and  also  owned  by  foreign  States  and  Kingdoms,  who  sent 
ambassadors  for  that  purpose ;  under  them  did  all  the  Judges 
of  the  land  act,  who  ought  to  be  the  eye  of  the  land,  and  the 
very  light  of  the  people,  to  guide  them  in  their  right  actions ; 
I  remember  the  Judges  upon  a  trial,  (I  have  read  it  of  high- 
treason^)  Judges  Thorpe,  Nicholas  and  Jermin  have  declared 
it  publicly,  that  it  was  a  lawful  justifiable  thing  by  the  law 
of  the  land  to  obey  the  Parliament  of  England.  My  Lords,  it 
further  appears  as  to  their  authority  over  the  people  of  this 
nation,  petitioning  them  as  the  supreme  and  lawful  authprity  : 
and,  my  Lords,  as  I  have  heard  it  hath  been  objected,  that  the 
Houses  of  Lords  and  Commons  could  make  no  Act,  truly  my 
Lords,  if  you  will  not  allow  them  to  be  Acts,  tho'  they  intitle 
them  so,  call  them  so,  and  are  obeyed  as  so,  by  the  Judges, 
Ministers,  and  Officers  of  State,  and  by  all  other  persons  in 
the  nation,  yet  I  hope  they  cannot  be  denied  to  be  orders  of 
Parhament ;  and  were  they  no  more  but  orders,  yet  were  they 
sufficient,  as  I  humbly  conceive,  to  bear  out  such  as  acted 
thereby.  And,  my  Lords,  the  Parliament  thus  constituted,  and 
having  made  their  General,  he,  by  their  authority,  did  "consti- 
tute and  appoint  me  to  be  an  inferior  officer  in  the  army, 
serving  them  in  the  quarters  of  the  Parliament,  and  under  and 
within  their  power;"  and  what  I  have  done,  my  Lords,  it  has 
been  done  only  as  a  soldier,  deriving  my  power  from  the 
General;  he  had  his  power  from  the  fountain,  to  wit,  the 
Lords  and  Commons ;  and,  my  Lords,  this  being  done,  as  hath 
been  said  by  several,  that  I  was  there,  and  had  command  at 
Westminster-Hall,  truly,  my  Lords,  if  the  Parliament  command 
the  General,  and  the  General  the  inferior  officers,  I  am  bound 
by  my  commission,  according  to  the  laws  and  customs  of  war, 
to  be  where  the  regiment  is;  I  came  not  thither  voluntarily, 
but  by  command  of  the  General,  who  had  a  commission  from 

1  See  Vol.  I.  p.  487. 
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the  Parliament.  I  was  no  counsellor,  no  contriver,  I  was  no 
Parliament  man,  none  of  the  Judges,  none  that  sentenced,  or 
signed,  none  that  had  any  hand  in  the  execution,  only  that 
which  is  charged  is,  that  I  was  an  officer  in  the  army;  if  that 
be  so  great  a  crime,  I  conceive  I  am  no  more  guilty  than  the 
Earl  of  Essex,  Fairfax,  or  the  Lord  of  Manchester. 

Judge  MaUet,  You  are  not  charged  that  you  were  an  officer 
of  the  army. 

Axtell.  My  Lords,  that  is  the  main  thing  they  do  insist 
upon :  my  Lords,  I  am  no  more  guilty  than  his  Excellency 
the  Lord  General  Monk,  who  acted  by  the  same  authority, 
and  all  the  people  in  the  three  nations;  and  my  Lords, 
if  that  authority  had  been  only  an  authority  in  fact,  and 
not  right,  yet  those  that  acted  under  it  ought  not  to  be 
questioned;  but  if  the  authority  commanded,  whatsoever 
oifence  they  committed,  that  especially  guided  me,  as  no  less 
than  the  declared  judgment  of  the  Lords  and  Commons  sitting 
in  Parliament;  they  declared  that  was  their  right  as  to  the 
militia ;  and  having  explained  several  Statutes  of  Henry  VII. 
wherein  the  King  having  interchanged  declarations  with  the 
Parliament,  the  Parliament  made  an  explanation  on  that 
Statute;  and,  my  Lords,  they  do  positively  expound  it,  and 
declare  it  as  their  allowed  judgment.  To  clear  up  all  scruples 
to  all  that  should  take  up  arms  for  them,  said  the  Parliament 
there,  as  to  the  Statute  of  11  Henry  VII.  c.  1,  comes  there  to 
explain  it  in  general,  and  comes  here,  and  gives  this  judgment ; 
it  is  not,  say  they,  agreeable  to  reason  or  conscience,  that  any 
one's  duty  should  be  known,  if  the  judgment  of  the  High-Court 
of  Parliament  be  not  a  rule  or  guide  to  them.  In  the  next 
place,  this  is  the  guidance,  rule,  and  judgment  of  Parliament^ 
upon  the  exposition  of  this  Statute,  as  they  have  said  in 
several  places,  they  are  the  proper  Judges  and  expounders  of 
the  laws.  The  High  Court  of  Parliament  has  taken  upon  them 
to  expound  the  law,  and  said  that  we  lawyers  will  give  the 
meaning  of  the  text  contrary  to  what  they  have  expounded  the 
meaning  under  their  hands :  in  the  same  Declaration  his 
Majesty  is  pleased  to  quit  that  Statute  upon  which  I  stand 
indicted,  the  25th  of  Edward  III.,  where  they  do,  my  Lords, 
expound  that  very  Statute  in  the  Declaration  made  in  1643. 
I  come  to  the  declared  judgment,  wherein  they  did  positively 
say,  that  the  persons  that  do  act  under  their  authority  ought 
not  to  be  questioned  as  persons  guilty,  that  is  the  exposition 
that  the  Lords  and  Commons  assembled  in  Parliament  do 
make  upon  this  Statute. 

Counsel,    My  Lords,  this  is  an  argumentation  of  discourse 
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in  justification  of  his  proceedings,  we  desire  to  know  what  he 
will  answer  as  to  the  plea. 

AxtelL  My  Lords,  I  have  this  further  to  say,  that  if  a 
House  of  Commons  assembled  in  Parliament  may  be  guilty  of 
treason,  (for  the  truth  is,  if  I  acted  treason,  that  acted  under 
the  authority  of  tbe  Lords  and  Commons  in  Parliament,  and 
of  the  Commons  in  Parliament,  then  doubtless  they  must  begin 
the  treason :)  if  the  House  of  Commons,  who  are  the  collective 
body  and  representation  of  the  nation  be  guilty,  all  the  people 
of  England,  who  chose  them,  are  guilty  too ;  and  then  where 
will  there  be  a  jury  to  try  this?  Concerning  the  Commons 
alone  I  have  been  over-ruled. 

Lord  Chief  Baron,  If  you  have  any  thing  to  say  to  the 
Lords  and  Commons,  answer  to  your  charge;  your  charge  is 
nothing  of  the  Lords  and  Commons,  but  what  you  acted  when 
the  House  was  broke  and  forced. 

Counsel.  You  cannot  but  know  that  there  is  nothing 
charged  against  you,  for  which  you  can  so  much  as  pretend 
an  authority  of  the  Lords  and  Commons;  ^ou  know  before 
you  could  do  this  horrid  murder,  you  were  the  persons  that 
destroyed  the  Lords  and  Commons  both;  indeed  you  revel  in 
a  business,  to  make  people  gaze  upon  you  without  any  ground. 

Axtell,  I  am  upon  my  life,  I  hope  you  will  hear  me 
patiently. 

Lord  Chief  Baron,     God  forbid  but  we  should. 

Axtell,  I  do  desire  to  assert  my  authority;  if  any  thing 
was  done  upon  the  House  of  Lords  and  Commons  I  do  not 
come  here  to  justify  their  actions,  I  was  not  concerned  in  it. 
My  next  plea  is  this ;  that  if  a  House  of  Commons  can  be 
found  as  guilty  of  high-treason  as  a  community,  the  distribu- 
tive body  must  needs  be  guilty. 

Court,  If  there  should  have  been  twenty  or  forty  men 
come  out  of  the  House  of  Commons,  and  should  murder  a 
man,  they  must  answer  for  that ;  it  is  not  the  community  that 
can.  do  such  an  act  of  treason :  these  persons  that  you  call  a 
House  of  Commons,  there  was  but  twenty-six  of  them,  and 
these  must  be  the  people ;  this  is  the  state  of  the  case ;  and 
when  you  have  thrust  out  thrice  the  number  of  those  remaining, 
only  those  can  serve  your  turn. 

Lord  Annealy,  Mr.  Axtell,  it  troubles  me  to  hear  you 
vent  that  for  an  authority,  which  you  know  yourself  was  no 
authority;  you  would  now  for  your  defence  for  life,  shelter 
yourself  under  that  authority,  which  I  am  sorry  I  must  say 
you  were  one  of  the  greatest  violators  of.  You  cannot  forget 
how  near  a  close  of  this  bloody  war,  by  the  mercy  of  God, 
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this  nation  was,  when  the  army  interposed,  whose  trade  it  was 
to  live  by  war,  they  had  felt  so  much  of  the  sweet  of  war,  they 
would  not  suffer  the  people  to  enjoy  peace,  though  the  Lords 
and  representatives  in  Parliament  had  agreed  to  it;  a  treaty 
was  begun,  terms  of  peace  propounded  and  agreed  to  ;  then 
came  the  army,  who  were  servants  to  the  Parliament  till  that 
time,  taking  upon  them  the  authority ;  (you  were  one  of  the 
number  that  came  to  offer  accusations  against  the  majority  of 
the  House  of  Commons,  calling  them  rotten  members ;)  the 
House  of  Lords  was  not  suffered  to  sit,  as  they  would  not  join 
in  that  ordinance  for  the  trial  of  the  King ;  when  the  Lords 
had  refused,  they  were  no  longer  fit  to  be  Lords;  then  came 
in  a  new  authority,  never  heard  of  before ;  a  remnant  of  the 
House  of  Commons  joining  with  the  army  that  had  driven 
away  the  greatest  part  of  the  House  of  Commons ;  then  the  act 
is  set  on  foot,  they  take  upon  them  by  their  own  votes  to  be 
the  Parliament  of  England ;  that  the  supreme  power  of  the 
nation  is  in  the  representatives  of  the  people ;  the  few  that 
remained;  almost  all  the  cities,  counties  and  boroughs  of 
England  had  none  left  to  represent  them,  they  were  driven 
away  by  force  ;  then  was  this  Act  of  Parliament  passed  as  an 
Act  by  a  few  of  the  House  of  Commons ;  if  you  plead  this  for 
your  defence,  this  is  the  Act  you  must  shelter  under.  But 
yon  know  the  Lords  and  Commons  had  unanimously  resolved 
for  peace,  and  to  agree  with  the  King.  If  this  Act  will  be 
any  defence,  you  may  plead  it  to  the  full ;  and  this  is  all  you 
have  to  say,  therefore  go  upon  no  foreign  matter. 

Axtell.  If  it  please  your  Lordships,  that  worthy  Lord  that 
spoke  last  is  pleased  to  say,  that  I  was  one  of  the  persons  that 
did  accuse  some  of  those  members  of  Parliament;  truly,  my 
Lords,  I  never  did  come  to  the  Commons  bar  but  once,  pre- 
senting a  petition ;  and  for  charging  or  secluding  any  of  the 
members,  I  never  had  any  hand  in  that  matter.  Next,  I 
humbly  conceive  here  I  must  ground  my  bottom,  and  if  I 
perish,  I  perish  by  a  judgment  in  a  Parliament ;  my  commis- 
sion authorized  me  to  obey  my  General,  it  was  given  me  when 
the  Lords  and  Commons  sat  in  Parliament;  I  had  no  other 
commission  than  this :  my  Lord  Fairfax  commanded  the  army 
after  the  King's  death  by  the  like  commission ;  I  did  but  my 
duty  in  going  to  my  regiment;  the  General  said,  "go  to  such  a 
place,  stay  there ; "  if  I  refused,  by  the  law  of  war  I  die ;  if  I 
obey,  I  am  in  danger  likewise :  I  say  my  commission  was 
given  me  by  the  Lords  and  Commons,  and  therefore  I  hope,  my 
Lords,  that  what  I  have  said  and  offered  in  that  particular  is 
not  truthless,  but  of  weight 
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Court.  The  effect  of  your  commission  was  only  to  make 
you  an  officer. 

AxteU.  My  commission  bears  date  the  27th  of  March, 
1648,  ten  months  before  the  King's  death;  we  had  no  other 
commissions,  therefore  I  humbly  conceive  the  question  will  be 
this  in  point  of  law,  and  I  humbly  desire  it  mky  be  truly  and 
fairly  stated  by  your  Lordships,  and  these  honourable  Judges, 
whether  a  man  being  guided  by  the  judgment  of  the  Lords  and 
Commons  assembled  in  Parliament,  who^  have  declared  their 
judgments  and  exposition  of  that  Statute  of  the  25th  of 
Edward  III.,  and  acting  only  by  that  judgment  of  Parliament, 
and  under  that  authority,  can  be  questioned  for  treason? 
That,  my  Lords,  is  a  question  that  I  do  humbly  think  is  a 
point  of  law,  and  that  you  will  please  fairly  and  truly  to  state 
it,  whether  I  am  within  that  Statute  whereupon  I  am  indicted. 

Counsel,  My  Lords,  we  do  not  charge  him  with  any  thing 
that  he  did  do  under  the  colour  of  his  commission,  or  with  any 
thing  he  did  before  that,  but  what  we  charge  him  with  are 
the  acts  that  he  did  at  the  trial  of  the  King;  shew  us  your 
commission  from  the  Lords  and  Commons  assembled  in  Paiiia- 
ment,  for  the  trial  and  execution  of  the  King,  and  you  say 
something ;  we  do  not  charge  him  for  any  thing  done  by  virtue 
of  that  commission,  but  with  those  violent  acts  that  he  did  in 
encouraging  the  soldiers  to  cry,  "justice,  justice,  execution, 
execution,"  and  all  those  other  violent  actions  of  his  own 
malicious  heart  against  the  King.  We  humbly  beseech  you  he 
may  answer  to  that  which  is  the  charge  against  him,  and  that 
is,  the  com[)assing  and  imagining  the  death  of  the  late  King, 
and  his  declaring  that  by  those  overt-acts  that  we  have  proved. 
My  Lords,  we  desire  that  the  prisoner  at  the  bar  may  re- 
member that  he  is  not  indicted  for  levying  war  against  the 
King;  if  so,  then  that,  which  he  offers,  might  be  given  as  a 
plea,  and  we  should  have  spoken  to  it ;  but  he  is  indicted  for 
compassing  and  imagining  the  death  of  the  King;  and  what 
we  have  given  in  evidence  are  the  subsequent  overt-acts  to 
prove  the  same. 

Axtell.  My  Lords,  I  must  needs  say,  though  there  was  a 
force  on  the  Parliament,  I  am  not  to  justify  it;  I  was  no 
lawyer,  no  statesman,  no  counsellor,  but  a  soldier ;  and  if  the 
General,  who  had  a  commission  from  the  Lords  and  Commons, 
some  years  before  and  after  the  King's  death,  be  not  guilty  of 
treason,  what  I  did  was  by  command  from  my  Geneial ;  and 
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Hall,  and  at  such  and  such  a  place,  yet  it  was  not  a  volun- 
tary act,  for  I  was  bound  to  obey  my  General ;  I  do  humbly 
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pray  that  I  may  have  your  Lordships'  judgment  in  that  point ; 
I  must  say  it  was  from  the  sense  of  their  exposition  of  the  law, 
and  of  the  statutes,  and  from  the  authority,  that  every  one 
took  up  arms  for,  and  served  them,  and  obeyed  either  the 
one  General,  or  the  other ;  I  say,  it  was  under  this  very  au- 
thority, and  this  must  needs  acquit  me  from  all  the  guilt  that 
is  laid  upon  me. 

Lord  Chief  Baron,  You  put  yourself  upon  the  judgment  of 
the  Court  upon  this  which  you  call  a  point  in  law.  First,  it  is 
manifest  that  there  is  no  excuse  at  all  for  treason ;  no  man  by 
his  commission  can  warrant  the  doing  of  an  act  which  is  treason. 
You  must  take  notice  of  the  authority,  whether  it  be  good  or 
not ;  your  commission  was  not  to  put  the  King  to  death,  but  on 
the  contraiy,  to  preserve  the  King's  life.  The  Lords  and  Com- 
mons, what  they  did  we  do  not  meddle  with ;  the  reason  and 
ground  of  what  they  did  was  the  preservation  of  the  King's 
person,  as  well  as  the  maintenance  of  the  laws  and  liberties  of 
this  nation;  they  made  protestations,  declarations,  and  oaths, 
for  the  preservation  of  the  King's  person ;  and  you  could  not 
but  take  notice  of  those  things :  now  whereas  you  go  about 
to  shroud  yourself  under  the  Lord  Fairfax,  he  had  no  such 
power,  and  therefore  you  can  challenge  no  more  than  he  had ; 
and  to  what  you  say  concerning  the  judgment  of  the  Parlia- 
ment, there  is  a  great  deal  of  difference  between  a  particular 
ca.se  and  a  declaration  of  Lords  and  Commons;  there  is 
nothing  you  have  said  that  has  any  force,  and  God  forbid  you 
should  make  use  of  it ;  but  I  must  tell  you,  you  could  not  but 
notoriously  know  all  those  transactions  that  were  in  the  army, 
what  the  army  had  done,  that  they  came  up  with  swords  in 
their  hands,  and  turned  out  whom  they  would ;  you  saw  what 
the  Lords  and  Cooimons  had  done,  that  the  treaty  was  ready 
for  its  birth;  and  then  you  came  up  with  your  myrmidons, 
with  force  and  arms,  and  excluded  the  greatest  part  of  the 
members,  and  the  Lords  were  laid  aside :  it  is  true,  the  Lords 
were  not  wholly  dissolved,  but  not  suffered  to  sit,  nor  act 
at  all,  and  this  was  apparent  to  the  nation.  So  that  this 
was  but  a  colour  and  pretence  of  a  Parliament,  that  a  few 
persons,  but  an  eighth  part  of  the  House  of  Commons,  should 
take  upon  them  to  act  as  an  House,  and  of  that  eighth 
part  (which  was  but  forty-six  in  the  whole)  there  were  but 
twenty-six  that  voted  that  act  which  you  say  you  obeyed : 
but  you  say  you  obeyed  the  General;  you  are  not  to  obey 
the  General  in  this  case;  for  the  facts  that  you  have  com- 
mitted are  not  charged  as  acts  of  war ;  you  are  not  charged  for 
bringing  the  soldiers  in,  but  for  those  violent  actions  that  yon 
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were  guilty  of  there ;  you  ma^e  the  soldiers  cry  out,  **  Justice, 
justice,  execution,  execution;'*  you  sent  officiously  for  a  hang- 
man to  come  down  to  you;  your  commission  gave  you  no 
power  for  the  death  of  the  King;  you  know  how  it  was 
designed ;  you  know  the  act  for  the  bringing  in  of  that  com- 
mission to  sit  in  justice  was  after  the  House  of  Commons  was 
reduced  to  a  very  small  number,  and  some  of  those  also  dis- 
sentmg;  what  you  did  under  that  authority,  if  you  can  justify 
it,  in  the  name  of  God  do  so ;  but  do  not  engage  the  nation 
in  those  things  which  they  abhorred,  and  by  the  mercy  of  God 
are  laid  asleep. 

Mr.  Justice  Foster,  You  ought  not  to  put  in  these  long 
dilatory  pleas,  until  you  have  answered  the  matter  of  fact, 
whether  the  things  charged  on  you  be  true  or  not;  then  if  you 
have  any  thing  further  to  say  for  yourself  by  way  of  excuse,  it 
will  be  the  time  to  speak,  not  before. 

AxtelL  M.di.j  it  please  your  Lordships,  I  humbly  conceive  I 
am  upon  that  method  to  the  first  part  of  the  witnesses ;  they 
accuse  me  for  commanding  my  soldiers  in  Westminster-Hall, 
then  I.  must  prove  my  authority,  which  I  have  been  about  to 
do,  and  declared  the  judgment  of  Parliament. 

Lord  Chief  Baron,  The  Court  have  heard  you  with  a  great 
deal  of  patience,  and  what  is  not  at  all  to  the  business. 

AxteU.  I  only  refer  to  this  as  to  the  authority;  here  is 
the  commission  by  which  Lord  Fairfax  acted,  after  the  King's 
death,  and  I  acted  by  the  same  authority  he  did;  I  had  only 
been  at  Westminster- Hall  on  the  command  of  the  General. 

Court  Does  that  commission  authorize  you  to  cry  "  Jus- 
tice, Justice?"  And  to  look  up  and  down  to  get  witnesses 
against  the  King  ?     Is  that  in  your  commission  % 

AxtelL  I  am  to  serve  and  obey  all  my  superior  officers, 
that  is  my  commission ;  if  I  do  not  I  die  by  the  law  of  war. 

Court,  You  are  to  obey  them  in  their  just  commands;  all 
unjust  commands  are  invalid.  If  our  superiors  should  com- 
mand us  to  undue  and  irregular  things,  (much  more  if  to  the 
committing  of  treason)  we  are  in  each  ca,se  to  make  use  of  our 
passive,  not  active,  obedience. 

AxtelL  Under  favour,  it  is  not  proved,  that  I  did  either 
compass  or  imagine  the  King's  death ;  that  is  matter  of  fact. 

Court,     Let  us  try  that. 

AxtelL  My  Lords,  I  did  nothing  but  as  a  mere  soldier ;  I 
had  authority  from  the  General ;  I  would  have  this  before  your 
LordHhips  and  the  Jury,  that  what  I  have  done  hath  been  by 
authority  of  the  General. 

Lord  Hollis,     If  you  could  satisfy  the  Court  that  you  had 
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received  a  commission  from  the  General  to  do  the  things  of 
which  you  stand  charged  it  were  something,  it  were  proper  for 
you  to  plead,  and  the  Court  to  judge  it.  The  General  gave  you 
no  such  command;  what  you  are  charged  with  in  the  indict- 
ment is,  for  compassing  and  imagining  the  death  of  the  King, 
and  that  by  such  and  such  overt-acts,  as  making  your  soldiers 
cry  out  justice  and  execution,  being  active  and  forward  in 
sending  for  the  executioner,  and  such  other  acts ;  prove  these 
are  in  your  commission,  and  you  say  something  :  I  am  sure  you 
cannot  be  ignorant  that  that  very  authority  that  you  now  do 
urge  to  give  life  and  power  to  your  actions,  that  you  destroyed 
it,  laid  it  in  the  dust,  acted  contrary  to  it  several  ways ;  when 
the  Parliament  protested  against  fetching  the  King  from 
Holmby,  as  they  did,  when  they  went  on  proceeding  in  the 
way  of  peace,  then  came  you  up  to  the  bar,  and  charged  some 
of  the  members;  first  eleven  as  rotten  members,  and  these 
men  were  forced  away ;  this  you  know  your  General  had  no 
commission  to  do;  and  this  you  know  was  a  violation  of  that 
power  that  gave  your  General  the  commission.  After  that, 
when  the  Treaty  was  brought  on  in  the  Isle  of  Wight,  when 
there  was  great  hopes  of  peace,  then  you  know  the  King 
was  hurried  thence  by  force,  which  the  Parliament  protested 
against.  After  that,  when  both  the  House  of  Commons  and 
Lords  came  to  consider  of  one  particular  that  passed,  they 
resolved  that  it  was  sufficient  ground  to  proceed  on  for  the 
settlement  of  peace;  then  did  you  fall  upon  these  Houses,  and 
tear  them  in  pieces,  and  throwing  out  above  200,  suffered  only 
about  40  to  remain,  and  they  were  glad  to  send  for  one  member 
out  of  prison  to  make  up  a  House.  What  you  say  of  the 
supreme  authority,  by  virtue  of  which  you  did  act,  it  shews 
that  you  did  not  go  by  any  authority,  but  followed  your  own 
lusts ;  do  not  sew  those  fig-leaves  together,  which  will  stand  you 
in  no  stead ;  if  you  would  apply  yourself  to  answer  that  which 
you  are  charged  with,  it  were  something. 

AxtelL  I  do  desire  to  have  no  more  interruptions  than  is 
meet  in  making  my  own  defence.  My  Lords,  here  are  many 
things  by  way  of  motive  urged  to  the  jury  which  is  not  within 
the  charge,  I  desire  I  may  have  that  fair  play,  that  nothing  may 
be  urged  but  what  is  in  the  charge. 

Lord  Chief  Baron.  You  give  the  occasion,  Mr  Axtell ; 
keep  to  the  matter,  and  you  shall  not  be  interrupted. 

Lord  Hollis,  I  shall  be  very  sorry  to  urge  any  thing 
against  you  which  doth  not  necessarily  follow ;  for  what  you 
say  touching  your  authority,  I  will  shew  you  have  no  authority, 

Axtell.     My  Lords,  I   have  the  same  commission  as  the 
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General ;  what  I  did  was  not  of  mine  own  head,  I  had  a  com- 
mand :  as  for  all  that  hath  been  charged  against  me  I  shall  say 
this,  I  was  none  of  the  court,  I  did  not  fetch  the  King  from  the 
Isle  of  Wight,  nor  advised,  compassed,  or  imagined,  his  death, 
or  sentenced  him  to  death,  or  signed  the  warrant  for  his  execu- 
tion, or  executed  him;  I  am  none  of  them,  my  Lords;  and 
therefore  whoever  did  make  any  breach  upon  the  House  of 
Commons,  they  were  grandees,  persons  of  greater  quality ;  I 
was  an  inferior  officer ;  I  was  never  at  the  House  bar,  but  upon 
presenting  one  petition  to  the  Parliament  from  the  army.  I 
will  speak  particularly  of  the  evidence  which  hath  been  given 
against  me;  and  the  first,  my  Lords,  Mr  Simpson,  says,  I 
had  the  command  of  the  guards  at  Westminster- Hall :  my 
Lords,  I  have  told  you  already,  shewn  you  by  what  authority 
I  came  thither,  and  that  I  ought  not  to  have  refused ;  if  I 
had,  according  to  the  laws  of  war  I  must  have  suffered  death ; 
and  that  is  all  as  to  Mr  Simpson,  only  that  a  lady  spake  some- 
thing there. 

Lord  Chief  Baron.  He  says  he  heard  you  bid  the  soldiers 
fire  against  the  lady. 

Axtell,  My  Lords,  I  must  say,  if  there  was  any  lady  that  did 
speak,  who  she  was  I  know  no  more  than  the  least  child  here ; 
but,  my  Lords,  to  silence  a  lady  I  suppose  is  no  treason ;  if 
a  lady  will  talk  impertinently  it  is  no  treason  to  bid  her  hold 
her  tongue. 

Lord  Chief  Baron,  A  lady  was  speaking  pertinently  enough, 
when  she  heard  Bradshaw  say  to  the  King,  such  a  charge  is 
exhibited,  a  charge  of  high- treason  against  him  in  the  name  of 
the  Commons  assembled  in  Parliament,  and  the  good  people  of 
England.;  she  said,  "that  was  a  lie,  not  half,  nor  a  quarter  of 
the  people  of  England;"  that  Oliver  Cromwell  was  a  traitor; 
then  you  took  upon  you  to  command  the  soldiers  to  fire  at 
her,  and  accordingly  they  levelled  their  musquets  towards 
her. 

AxteU.  My  Lords,  as  to  that  particular  concerning  Oliver 
Cromwell,  or  any  other  words  concerning  the  court,  I  under- 
stand them  not ;  but  if  any  interruption  was  made,  to  desire  a 
woman  to  hold  her  tongue  is  no  treason.  Colonel  Huncks 
says,  at  a  door  of  a  certain  lodging  where  Ireton  and  Harrison 
were  in  bed  together,  upon  his  refusal  to  sign  the  warrant  for 
executing  the  King,  I  said  to  him,  "Colonel  Huncks,  I  am 
ashamed  of  you,  the  ship  is  now  coming  into  harbour,  and  will 
you  strike  sail  before  we  come  to  anchor]"  If  it  were  so, 
which  I  deny,  to  biing  the  ship  into  harbour,  what  is  that  1 
There  is  no  person  named,  fact  named,  nor  design  named;  I 
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remember  not  the  time,  place,  person,  or  words;  and  I  will 
call  for  Colonel  Phayre  and  Colonel  Hacker,  who  were  there ; 
I  desire  those  two  ^rsons  may  be  caUed  t^  give  evidence  on 
that  point. 

Lord  Chief  Baron,  They  both"  are  in  the  same  condition, 
Colonel  Hacker  in  the  prison  behind  you,  Colonel  Phayre  in 
the  Tower ;  Mr  Axtell,  you  know  the  strength  of  one  affirma- 
tive witness  ;  I  saw  such  a  man,  and  heard  such  a  man  say,  &c. 
is  more  than  if  twenty  should  witness  they  stood  by,  but  did 
not  see  him,  or  hear  him  speak. 

Axtell.  My  Lords,  he  says,  I  saw  you  at  the  door  going 
into  Iretou's  chamber,  and  said,  "Will  you  strike  sail,  &c.1" 
My  Lords,  he  doth  not  say  what,  or  how,  I  meant ;  there  must 
be  according  to  Sir  Edward  Coke,  that  oracle  of  the  law,  evi- 
dence as  clear  as  the  sun  at  noonday ;  all  that  you  can  say  is 
this,  it  must  be  a  wide  inference,  a  large  inference  ;  I  conceive 
there  is  nothing  in  these  two  witnesses,  and  if  the  two  prisoners 
were  here  they  would  clear  me  in  this. 

Lord  Chief  Baron.  If  by  law  you  could  have  had  them, 
you  should ;  but  if  they  could  be  admitted  they  would  not  be 
to  your  advantage. 

Axtell.  My  Lords,  Colonel  Temple  says,  on  Lady  Pairfax 
saying  something  against  the  Court,  I  bid  fire  against  her;  I 
did  nothing  but  what  I  was  commanded  upon  pain  of  death, 
to  preserve  peace,  and  in  pursuance  of  that  command  from 
the  superior  officers  of  the  army,  silence  was  required,  and 
that  was  all  that  was  done.  I  suppose  when  a  man  is  com- 
manded to  keep  silence,  as  the  sheriff  is  required  to  keep 
peace  in  a  court,  if  he  restrain  a  person  that  will  not  be  quiet, 
it  is  not  treason  in  him.  My  Lords,  Mr  Temple  says,  that 
I  stood  upon  the  pavement  laughing,  while  others  sighed;  I 
know  not  whether  I  saw  the  gentleman,  or  no;  certainly 
smiling  is  no  treason,  though  I  believe  I  had  as  great  a 
sense  that  day  as  many  other  persons  there ;  this  is  the  sum 
of  what  he  says ;  he  further  adds,  that  I  bid  the  soldiers  cry 
for  justice — 

Lord  Chief  Baron.  Because  it  may  be  your  notes  are  short, 
I  will  acquaint  you  there  was  a  little  more  in  it ;  he  said  you 
bid  the  soldiers  cry  out,  "Justice,  justice;"  and  they  coming 
not  very  readily  to  it,  you  struck  some  of  them,  till  they  with 
yourself  cried  out  "Justice,  justice." 

Axtell.     My  Lords,  to  that.!  answer,  that  in  the  hall  there 

was  some  kind  of  people  did  set  up  a  crying  some  kind  of 

words,  and  may  be  some  of  the  soldiers  might  cry  so  too; 

1 1  might  command  them  to  hold  their  tongues,  and  to  say  I'll 
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teach  yoii  to  cry  justice,  and  so  the  gentleman  standing  by 
might  believe  I  was  the  person  that  bid  them  do  it :  this  is  all 
that  the  gentleman  says,  which  I  humbly  conceive  is  nothing, 
because  he  does  not  say  it  against  any  person ;  and  therefore, 
my  Lords,  I  hold  that  maxim  in  the  law,  as  Sir  Edward  Coke 
holds,  that  in  matters  of  treason,  wherein  a  man  is  most 
highly  concerned  in  his  life  and  posterity,  there  ought  not  to 
be  construed  against  him  inferences  or  presumptions,  or  strains 
of  wit;  there  is  no  more  in  this.  Mr  Temple  is  also  pleased  to 
say,  that  after  the  Court  had  sentenced  his  Majesty  he  was 
hurried  away  in  a  sedan;  whether  he  was,  or  no<^  I  know 
not ;  there  was  a  guard  of  halberteers  whereof  Colonel  Huncks 
was  one,  and  several  others ;  they  were  the  selected  guards  of 
his  Majesty,  guarding  him  from  St  James's  to  other  places; 
how  he  came  to  be  hurried  I  know  not,  it  was  not  by  me ; 
and  whereas  he  says  during  the  whole  trial  I  was  there,  I 
was  only  there  by  command  of  my  General  acting  under 
order. 

Lord  Chief  Baron,  You  speak  this  that  the  jury  may 
understand  you  did  it  by  command  of  your  General.  Do  you 
mean  by  express  command  ] 

AxtelL     I  did  not  move  a  day  but  by  special  command. 

Lord  Chief  Baron,     By  whom  ? 

AxtelL  The  Lord  Faii-fax  gave  his  orders  every  morning 
to  his  Adjutant-General,  or  Major-General,  and  they  issued 
them  out  to  such  and  such  persons  as  he  appointed. 

Lord  Chief  Baron.     Who  gave  these  orders  outi 

AxtelL     The  Lord  Fairfax  :  we  did  all  under  him. 

Lord  Chief  Baron.  You  had  not  the  order  immediately 
from  him  ] 

Axtell,     The  Major-General  had. 

Lord  Chief  Bar  mi.  What  Major-General  gave  you  that 
order  % 

AxtelL     There  was  Cromwell  and  Ireton. 

Lord  Chief  Baron,  'i'he  Lord  Fairfax  gave  you  no  imme- 
diate commission. 

AxtelL     He  gave  my  superior  officers. 

Lord  Chief  Baron.    How  do  you  know  thati 

AxtelL     Because  they  told  me  it  was  by  his  command. 

Lord  Chief  Baron.     The  question  is  now  understood. 

Axtell.  The  next  person  that  speaks  is  Mr  Bodurdo,  and 
he  says  that  I  commanded  the  soldiers  at  the  King's  trial ;  and 
that  a  lady  that  was  speaking  was  commanded  silence ;  truly, 
my  Lords,  this  is  but  the  same  as  before. 

Lord  Chief  Baron.     You  said  shoot  too. 

17—2 
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Axtell,  No,  (my  Lords,)  I  said  not  any  snch  word,  or  any 
thing  like  it;  I  heard  there  was  an  oflficer  went  up  and  entreated 
her  to  be  silent ;  I  say,  it  is  the  same  with  the  former,  it  is  no 
treason  to  desire  one  to  be  silent.  My  Lords,  the  next  witness 
that  speaks  in  evidence  against  me  is  Mr  Young;  he  says, 
I  bid  the  soldiers  cry  for  justice  ;  it  is  very  like  that  person,  as 
well  as  Mr  Temple,  might  see  me  in  the  crowd  speaking  to  make 
the  soldiers  quiet,  I  might  repeat  the  words  the  people  said, 
as  the  people*s  words. 

Lord  Chief  Ba/ron,  Remember  how  he  repeats  them ;  he 
saw  you  active  in  setting  on  the  soldiers  to  cry  justice. 

Axtell,  One  says  he  heard  me  say  such  words  as  justice, 
and  that  he  saw  me  strike  two  or  three  soldiers ;  if  in  the 
tumult  such  a  word  should  be  started,  hearing  it  I  might 
strike  those  soldiers  that  said  Justice,  justice,  and  might  repeat 
the  words,  I'll  give  you  justice,  and  so  strike  them ;  that  is  a 
good  evidence  tliat  it  might  be  a  repetition  of  their  words,  and 
not  any  of  mine  own :  they  both  speak  as  to  the  word  justice, 
but  justice  was  not  mentioned  to  any  person  ;  I  might  repeat 
their  own  words,  and  chastise  them  for  those  words ;  besides 
this,  (though  I  do  not  say  the  word  was  spoken  by  me,)  if  the 
word  justice  had  been  spoken,  my  Lords,  I  hope  it  is  no 
treason  to  say,  I  desire  justice ;  justice  is  God's  great  attribute, 
it  is  God's  ordinance,  and  that  can  be  no  treason.  I  have  read 
in  law  books,  and  I  cannot  find  that  the  word  justice  should 
be  made  treason ;  there  is  no  person  to  whom  that  adjunct 
doth  belong.  The  next  evidence,  my  Lords,  is  Captain  Jeonar, 
he  says  I  commanded  a  guard ;  truly  several  regiments  took 
their  turns  as  they  were  commanded  by  the  General,  and  I, 
as  an  inferior  officer,  was  there ;  but  that  is  no  more  than  what 
was  said  before,  it  was  done  by  the  authority  of  the  General ; 
if  I  had  not  done  it  I  had  died  by  the  law  of  war:  he  says, 
there  was  a  cry  for  justice ;  I  can  say  nothing  more  than  I 
have  formerly  said;  it  may  be  in  the  tumult  the  soldiers  might 
say  so,  and  I  chastising  them,  and  repeating  it  in  my  chastise- 
ment, they  might  think  they  were  my  own  words. 

Lord  Chief  Baron,  Mr  Axtell,  I  would  help  your  memory ; 
he  swears  the  last  day  you  encouraged  the  soldiers  to  ciy, 
*'  Execution,  execution." 

Axtell.  I  am  coming  to  it,  my  Lords,  for  that  of  execu- 
tion, I  cannot  say  whether  I  was  there  on  that  day  or  no ; 
one  day  I  was  commanded  to  be  there  with  some  companies 
in  Westminster  Hall,  but  whether  I  was  there  more  than 
that  once  is  the  question :  if  I  was  there  that  day,  I  was 
I  only  there  when  I  was  commanded ;   when  the  Colonel  who 
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commanded  the  regiment  was  there,  I,  as  an  inferior  officer, 
ought  to  be  there :  I  was  there  by  a  special  order,  and  not  by 
a  voluntary  act  of  mine  own,  and  so  it  cannot  be  compassing 
the  death  of  the  King.  For  as  to  the  word  execution,  what 
can  be  the  sense  of  that  word  ?  Execution  is  a  single  word ; 
those  people  that  started  the  word  justice  might  put  it  in  the 
heads  of  the  soldiers,  which  I  might  strike  to  C(»mmand  silence; 
they  likewise  might  upon  the  same  account  cry  out  execution, 
to  hinder  all  tumults,  and  hubbubs,  and  the  like,  in  the  place ; 
I  might  repeat  their  words  in  correcting  them  for  it,  I  might 
say,  I'll  justice  you,  I'll,  execution  you:  but  my  Lords,  this 
word  "execution  of  justice,"  is  a  glorious  word:  not  that 
there  can  be  any  inference  that  what  they  did  I  should  say  was 
justice,  or  to  approve  of  any  thin  or  that  they  did,  but  only  in 
general  execution  of  justice,  which  relates  not  to  any  person ; 
possibly  the  rude  people  might  be  speaking  in  that  manner, 
and  the  soldiers  might  take  it  up,  »nd  I  might  reprove  them, 
and  make  use  of  their  own  words  by  way  of  repetition,  "I 
will  justice  you,  I  will  execution  you." 

My  Lords,  in  the  next  place  I  desire  to  speak  of  Mr 
Burden ;  he  observed  to  your  Lordships  and  the  jury,  my 
countrymen,  my  brethren,  with  whom  are  the-  issues  of  life 
and  death,  for  whose  life  they  must  answer  before  the  Lord 
as  to  righteousness,  judgment,  and  equity;  he  tells  you,  that 
for  my  sake  he  was  imprisoned ;  said  he,  I  have  suffered  much 
by  him ;  and  S|X)ke  it  with  much  indignation  of  spirit ;  I  have 
been  in  default,  and  been  imprisoned  by  him,  and  afterwards 
he  came  to  speak  his  evidence ;  how  much  his  evidence  may 
be  of  force  I  desire,  my  Lords,  the  jury  to  consider  that;  and 
then  he  comes  and  says,  I  commanded  a  guard  at  the  ban- 
queting-house  at  White-Hall.  Lord  Fairfax  commanded  the 
regiment  quartered  there,  I,  as  an  inferior  officer,  was  there. 
He  says,  I  sent  Axtell  to  fetch  the  hangman;  truly,  my 
Lords,  I  wonder  this  person  is  not  come  from  Ireland ;  the 
authority  there  would  send  that  person  with  his  great  evi- 
dence, as  well  as  this  person ;  it  is  evident,  Ireton,  Harrison, 
and  Cromwell,  did  all  amongst  themselves ;  I  never  was  with 
them,  amongst  them,  received  any  command  from  them,  nor 
obeyed  them ;  nor  did  any  thing  but  what  I  was  commanded 
by  the  General,  whom,  by  law,  I  was  bound  to  obey.  I 
shall  only  observe  one  thing  more ;  this  person  being  so  long 
a  prisoner,  to  extricate  himself  out  of  his  imprisonment  and 
chains,  may  say  more  than  is  trua  I  wonder  he  said  I  sent 
for  the  executioner ;  I  never  knew  of  any  circumstance  touch- 
ing consultation  about  the  King's  death,  or  took  him  prisoner. 
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When  they  sent  to  me  to  be  one  of  his  guard,  I  would  not  go ; 
I  humbly  conceive  tliere  is  nothing  sticks  upon  me  in  this, 
considering  the  circumstances,  and  the  words  of  the  person 
that  spoke  them. 

My  Lords,  the  next  person  is  Mr  Cook,  he  says  he  heard 
me  say,  "  Thinist  that  lady  down  that  made  a  disturbance  in 
the  court,"  or  words  to  that  purpose;  it  is  probable  there 
might  be  a  desire  of  silence.  The  next  witness  is  Lieutenant- 
Colonel  Nelson,  he  says — 

Lord  Chief  Baron,  I  would  put  you  in  remembrance,  lest 
you  should  forget  what  Sir  Purbeck  Temple  said,  that  by  leave 
of  persons  under  your  orders  he  saw  the  body  of  the  King. 
It  is  only  a  circumstance. 

Aoctell.  I  have  heard  there  were  chirurgions,  physicians, 
and  haiberteers,  appointed  by  whom  I  know  not;  they  had  the 
care  of  such  things,  and  had  the  keeping  of  him ;  he  was  locked 
up  by  them;  no  body  could  come  in  but  by  them;  I  never  had 
a  key;  possibly  Colonel  Temple  might  come  to  me,  being 
quartered  there,  and  desire  me  to  ask  some  of  the  persons 
that  had  the  charge  to  let  him  in;  whether  I  did  or  no  I 
cannot  remember;  but  if  it  were  so,  J  hope  it  will  not  amount 
to  treason.  The  last  thing  given  in  evidence  against  me  is  by 
Mr  Nelson,  he  says,  that  upon  some  discourse  between  us,  he 
was  asking  what  person  cut  off  the  King's  head,  and  that  I 
said  Hewlet.  I  was  never  privy;  and  I  would  appeal  to 
Mr  Rushworth,  if  he  were  here,  who  was  secretary,  if  ever 
he  saw  me  in  any  council,  advising,  or  acting,  or  any  thing  of 
that  kind,  in  relation  to  the  King's  trial,  sentence,  or  execu- 
tion; for  me  to  know  the  person  that  was  employed  about  the 
execution  is  strange,  when  they  did  it  all  among  themselves. 
I ,  had  no  knowledge  thereof,  and  meddled  not  with  any  thing 
but  in  my  own  sphere  as  a  soldier  under  Lord  Fairfax.  For 
naming  any  person,  it  would  be  a  wonder  that  I  should  name 
any  person  doing  any  person  that  wrong  and  injury,  in  saying 
he  was  the  person ;  I  must  invent  it,  for  I  knew  nothing  of  it. 
But  by  common  fame  up  and  down  the  city  it  was  said  to  be 
another  person  ;  but  who  it  was  I  cannot  say ;  to  all  that  hath 
been  said  against  me,  there  are  but  two  things  upon  two  wit- 
nesses that  are  placed  upon  me ;  the  first,  crying  **  Justice,  and 
Execution." 

Lord  Chief  Baron.  I  think  you  have  more  than  two  to 
those  words. 

Axtell,     Not  for  both  together. 

Lord  Chief  Ba/ron.     No,  but  several  for  justice. 

Axtdl,    There  is  three  to  that;  I  shall  only  say  this  to  your 
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Lordships,  and  the  jury,  in  whose  hands  this  life  of  mine  is, 
I  desire  that  they  will  well  consider  the  words  execution  and 
justice ;  admit  I  said-  them,  there  being  an  uproar  of  people, 
such  words  might  be  used,  and  possibly  soldiers  might  take 
them  up,  and  I  chastising  the  soldiers  might  repeat  the  words, 
I  will  justice  you,  I  will  execution  you. 

Lord  Chief  Baron     The  evidence  is,  that  you  beat  them 
because  they  did  not  readily  cry,  "Justice,  justice." 

AxtelL  It  is  more  probable  I  beat  them  because  they  did. 
I  might  chastise  them  for  doing  of  it,  and  repeat  the  word  as 
a  reason  for  their  chastisement;  admitting  it  was  true,  yet  I 
hope  justice,  and  execution  of  justice,  is  no  where  made 
treason,  but  mercy  attends  it,  and  judgment  attends  it;  I 
leave  it  to  the  jury  to  weigh  carefully,  how  I  could  be  guilty 
o£  compassing  and  imagining  the  death  of  the  King,  when 
nothing  is  charged  against  me  of  counselling,  sentencing  or 
signing,  or  being  at  the  execution;  only  one  man,  as  I  told  you 
before,  he  spoke  something  wrathfully,  and  that  he  had  suffered 
much,  and  therefore  he  is  come  over  now,  and  says  I  would 
send  for  the  executioner,  which  I  never  knew  of,  or  had  any 
hand  in  sending  for;  how  much  validity  that  has,  I  leave  to 
the  jury;  if  it  were  so,  it  is  not  treason;  for  worda  make  a 
heretic,  not  a  traitor;  I  speak  that  by  way  of  preface;  I 
humbly  conceive  that  the  words,  execution  and  justice,  the 
King  not  so  much  as  named,  nor  any  thing  done  to  it  by  me, 
do  not  amount  to  treason  in  law;  it  is  against  the  law  of  the 
Great  Judge,  the  Judge  of  judges;  all  of  us  that  are  now,  and 
are  to  come,  shall  stand  before  him  to  receive  our  deserts;  it 
is  against  the  law  of  God  to  make  me  an  offender  for  a  word ; 
I  have  heard  judges  say,  tiie  laws  of  England  are  grounded 
upon  the  laws  of  God,  and  the  laws  of  England  are  laws  of 
mercy,  not  of  rigour ;  my  Lords,  if  a  man  shall  be  destroyed  in 
his  life,  in  his  posterity,  for  a  word  I  leave  to  the  consciences  of 
my  jury;  it  is  only  words,  and  words  uncertain  and  Sir 
Edward  Coke  says,  plain  truth  must  be  deduced  in  matters  of 
treason;  nothing  must  be  taken  for  evidence  that  may  be  a 
presumption  or  inference,  or  strain  of  wit;  I  hope  upon  this 
consideration  that  the  word  justice,  fixed  upon  me  by  two 
witnesses,  may  be  taken  at  second  or  third  hand  from  the 
people  or  soldiers,  by  chastising  them  for  the  tumult.  Then, 
my  Lords,  these  words  were  never  put  in  writing,  and  so  are 
not  treason;  there  was  never  an  overt-act  done  by  me;  for 
that  act  of  indemnity  that  His  Majesty  and  both  Houses  of 
Parliament  passed,  wherein  they  were  pleased  the  very  last  to 
except  me,  I  wonder  why  I  came  to  be  excepted.     I  come 
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back  to  the  place  where  I  left,  and  that  is  the  overt-act.     My 
Lords,  I  would  only  bring  it  in  in  this  place;   when  I  was 
excepted  by  the  House  of  Commons,  one  of  the  twenty,  I  was 
excepted  thus,  not  extending  to  life;  I  went  up  and  down  free 
at  noon-day;  I  did  not  hide  my  self;  I  engaged  a  person  that 
was  one  of  His  Majesty's  servants,  to  do  me  a  courtesy,  he 
promised  to  do  it,  and  contrary  to  his  promise,  brought  the 
King's  warrant  to  carry  me  to  the  Tower;  and  after  that  I  came 
in  that  black  catalogue  of  excepted  persons,  and  was  brought  to 
trial  by  law.     I  return  to  the  overt-act,  as  it  was  but  words 
uncertain,  and  they  may  be  words  repeated  from  the  third  or 
the  fourth  hand,  for  they  were  not  put  in  writing,  according  to 
that  Act  of  Indemnity,  which  I  understand  the  meaning  of  to 
be  this;  that  for  their  execrable  treasons  in  sentencing,  signing, 
or  otherwise  instrumental,   they  are  excepted  out  of  the  act, 
and  are  to  be  tried  according  to  the  laws  of  this  nation.     I  un- 
derstand that  to  be  instrumental,  to  be  instrum  en  tally  the  exe- 
cutioner of  the  King,  I  never  had  any  hand  in  that.    Upon  the 
whole,  this  is  the  fact  that  is  proved  by  two  witnesses;  they 
heard  me  say,  "justice"  and  "  execution,*'  which  must  relate  to 
the  execution  of  justice,  which  by  the  law  of  God  is  not  treason, 
especially  when  there  was  not  the  word  King;  for  a  word,  to 
take  away,  and  destroy  so  many,  my  life,  wife,  children,  and 
many  fatherless  that  are  under  my  charge,  is  very  sad;  the 
words  I  do  not  admit,  but  upon  such  probabilities  as  I  have 
said  I  might  repeat  them,  I  will  justice  you,  I  will  execution 
you;   and   then  the  words  were  not   written;   I   say   as   Sir 
Edward  Coke  said,  They  may  make  a  heretic,  but  not  a  traitor. 
I  was   there   with  soldiers   at   Westminster-Ha^l;   if  that   is 
treason  to  be  guided  by  the  judgment  of  the  Lords  and  Com- 
mons in  Parliament,  if  that  be  treason  to  take  up  arms  for  a 
Parliament  upon  such  grounds  and  expositions  of  the  statute 
which  they  have  made  and  published  by  their  own  authority, 
if  I  am  guilty,  then  the  Parliament  would  be  guilty  of  treason. 
Lord  Chief  £aron»     That  you  have  spoke  to — ^I  am  loth  to 
interrupt  you. 

AxtelL  I  thank  your  Lordship  for  informing  me,  but  I  was 
commanded  to  be  there  by  my  General;  if  I  had  not  gone,  I  must 
have  died;  I  did  only  stand  there  for  preservation  of  the  peace, 
in  no  other  sense;  if  the  General  ordered  me  to  be  at  a  ren- 
dezvous, I  must  be  there;  if  I  disobeyed  he  would  have  con- 
demned me  by  the  law  of  war.  The  next  thing  against  me 
material  are  these  two  things,  that  is,  'that  I  should  send  one 
Elisha  Axtell  for  the  executioner;  I  must  say  it  is  most 
admirable  such  things  should  be  laid  to  my  charge ;  I  hope  your 
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Lordships  and  the  jury  do  observe,  he  told  you,  he  suffered  much, 
and  a  poor  man,  under  his  extremities,  and  losses,  and  sufferings, 
perhaps  might  start  some  unadvised  words,  and  being  now  sent 
over,  may  ascertain  it.  But  doubtless  this  Elisha  Axtell  being 
in  Ireland,  if  it  had  been  so,  would  have  been  sent  over ;  I  had 
no  hand  in  the  business ;  it  was  left  wholly  to  them  amongst 
themselves,  and  whatever  was  done,  or  whatever  was  said,  it 
was  said  and  done  by  them ;  I  never  was  acquainted  with  any 
thing  of  that  nature.  The  witness  said  he  heard  I  sent  Elisha 
Axtell  for  an  executioner ;  if  hear-says  may  be  treason  it  will 
be  a  hard  lessou;  and,  my  Lords,  Sir  Edward  Coke  says, 
there  must  be  two  witnesses,  here  is  but  one.  It  comes  from 
such  a  man  as  the  providence  of  God — but  I  will  say  no  more 
as  to  that,  but  pray  the  jury  will  take  notice  of  it. 

Lord  Chief  Baron,  You  need  not  doubt  of  it,  it  shall  be 
be  taken  notice  of. 

Axtell.  Now,  my  Lords,  I  have  but  two  or  three  words 
more,  the  statute  of  the  25th  of  Edward  the  Third,  doth  intend 
private  persons ;  here  is  my  commission. 

Lord  Chief  Baron.  It  is  owned  you  had  it  from  your 
General. 

Axtell.  My  Lords,  his  Majesty  is  pleased  to  say  in  his 
gracious  letter,  "  We  do  by  these  presents  declare.  That  we  do 
grant  a  free  and  general  pardon  to  all  our  subjects,  of  what 
degree  or  quality  whatsoever,  who  within  four  days  after  the 
publishing  hereof  shall  lay  hold  upon  this  our  grace  and  favour, 
excepting  only  such  persons  as  shall  hereafter  be  excepted  by 
Parliament^;'*  that  is,  a  Parliament  called  by  his  own  writ. 
You  know  this  Parliament — 

Lord  Chief  Baron.  Mr  Axtell,  I  would  not  interrupt  you, 
but  this  very  objection  was  made  by  one  of  the  prisoners 
before  ;  this  answer  was  given,  first,  the  King's  declaration 
is  not  a  pardon  in  point  of  law,  it  must  be  under  the  broad- 
seal,  but  God  forbid  but  it  should  bind  in  honour.  You  in- 
stanced in  the  word  Parliament,  what  was  meant  by  the  word 
Parliament:  you  know  this,  the  exigency  of  the  times  were 
such,  that  many  noble  persons  that  took  the  advantage  to 
assemble  themselves  together  to  reinstate  the  King ;  they  did 
that  which  was  just  and  lawful,  according  to  the  exigency  of 
the  times ;  this  declaration  the  King  sent  to  the  two  Houses, 
he  called  them  his  two  Houses;  so  that  it  appears  clearly  and 
manifestly  they  were  then  sitting,  being  accepted  by  the  King, 
and  owned  by  him  ;  they  did  sit  in  way  of  a  convention,  as  a 
Parliament,  and  his  Majesty  sent  his  letter  to  them;   and 

^  See  ante^  page  7. 
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these  are  the  persons  that  have  thought  fit  to  except  you  out  of 
that  act. 

AxteU,     My  Lord,  may  I  speak  to  that  any  further  ] 

Lord  Chip/  BcMron.     If  you  do,  it  will  be  overruled. 

Axtdl,  I  submit — with  submission  to  the  providence  of 
God;  I  applied  to  Sir  Harbottle  Grimston  the  Speaker  for  the 
mercy  and  favour  of  his  Majesty,  according  to  his  declaration ; 
and  here  is  Sir  Harbottle's  own  hand  for  a  certificate. 

Lord  Chief  Baron,  That  is  admitted  you  did  claim  that 
benefit  within  the  time,  but  you  may  remember  that  it  was 
referred  to  those  two  Houses  of  Parliament,  they  were  to 
consider  who  was  fit  for  the  pardon,  and  you  are  by  them 
excepted  out  by  name  :  the  question  now  is  whether  guilty  ]  or, 
not  guilty)  And  these  are  but  extravagant  discourses,  and 
rather  do  you  harm  than  good. 

AxtelL  I  hope  you  will  pardon  me ;  I  hope  I  have  spoken 
to  clear  the  point,  the  fact  charged  by  your  Lordships,  and 
before  the  jury;  and  I  hope  the  Lord  will  givQ  the  jury  a 
memory  of  it,  and  a  right  understanding  in  what  I  have  said 
for  my  own  defence.  My  Lords,  to  expound  that  Act  of 
Parliament,  it  was  the  intention  of  his  Majesty  and  Parlia- 
ment that  all  should  be  excepted,  but  those  guilty  of  counsel- 
ling, signing,  or  sentencing.  My  Lords,  I  being  none  of  those, 
am  not  guilty  of  treason.  I  shall  only  speak  one  word  to 
my  jury,  they  will  remember  what  I  have  said,  there  is  but 
two  things,  two  witnesses,  as  to  justice  and  execution;  that 
it  relates  to  no  person,  but  in  general ;  and  then  I  do  not 
own  the  things,  but  possibly  they  might  hear  such  words,  I 
taking  of  them  up  upon  a  rebound,  reproved  the  soldiers;  for 
the  other,  that  I  should  send  one  for  the  executioner,  and 
that  I  should  name  who  was  the  executioner,  I  would  not 
have  that  person,  or  any  other,  to  suffer  for  that. 

Lord  Chief  Ba/ron.  That  is  .not  at  all  pressed  upon  you, 
not  as  to  any  charge. 

AxtelL  I  leave  the  matter  to  the  jury,  in  whose  hands  I, 
and  my  little  ones,  and  family,  are  left ;  I  only  say  this  to  you, 
remember  your  ancestors,  remember  your  posterity.  I  never 
heard  before  that  words  were  treason.  In  Queen  Mary's 
time  Throcmorton  was  acquitted  for  words  by  the  jury.  Gen- 
tlemen of  the  jury,  I  leave  my  case,  my  life,  my  all,  in  your 
hands. 

Lord  Chief  Baron.  Gentlemen  of  the  jury,  there  have  been 
several  things  offered  by  the  prisoner  at  the  bar,  some  things 
tending  to  matter  of  law,  and  some  things  of  fact,  proper  only 
for  you  of  the  jury.     For  matter  of  law,  he  hath  urged  several 
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things  for  himself;  not  by  way  of  justification  of  the  fact,  (I 
must  do  him  that  right,)  but  in  excuse  of  himself ;  and  I  hope 
his  conscience  hath  so  wrought  upon  him,  that  he  is  of .  opinion 
the  fact  was  a  homd  fact. 

For  that  which  he  hath  said  for  himself,  first,  he  alleges 
his  commission  from  Lord  Fairfax,  Lord  Fairfax  had  his  com- 
mission from  the  two  Houses  of  Parliament,  and  this  gentle- 
man's was  in  March,  the  beginning  of  the  year  1648.  He 
says,  what  he  did  was  in  obedience  to  his  superiors,  as  a 
soldier ;  that  he  never  consulted  or  advised  about  any  thing 
of  the  trial  or  execution,  of  his  Majesty.  For  this  point,  it  has 
already  been  spoken  to,  I  will  repeat  it  here,  no  person  what- 
soever, no  community,  not  the  people,  either  collectively  or 
representatively,  have  any  coercive  power  over  the  King; 
neither  Lord  Fairfax,  the  General,  nor  he,  nor  any  other 
person,  could  be  excused  for  this  horrid  fact  of  bringing  the 
King  to  trial,  no  person,  nor  community,  having  any  such 
power.  The  law-books  which  he  has  lately  seen,  (and  truly 
he  hath  employed  his  timfr  well  in  that,)  the  law-books  tell  us, 
that  whereas  the  two  Spencers  had  broached  a  damnable  and 
detestable  piinciple,  that  homage  was  only  due  to  the  King, 
in  respect  to  his  crown;  that  if  he  did  not  demean  himself 
according  to  such  and  such  rules,  his  subjects  might  rule  him 
per  asperteef  by  asperity  and  sharpness;  but  this  was  con- 
demned by  two  Acts  of  Parliament ;  they  both  appear  in  my 
Lord  Coke,  in  Calvin's  case\  I  do  not  repeat  all  the  evidence 
to  clear  this  truth ;  I  say,  had  there  been  any  such  thing,  but 
it  has  been  told  him  there  was  no  such  thing  in  fact.  Lord 
Fairfax's  commission  was  for  the  preservation  of  the  King,  as 
well  as  for  the  liberties  of  the  people.  The  11th  of  Richard  2, 
Robert  de  Vere,  and  othei-s,  for  levying  a  war,  were  punished, 
but  this  gentleman  is  not  charged  for  levying  of  war.  If 
either  of  the  Houses  of  Parliament  should  command  such  a 
thing  as  tends  to  the  death  of  the  King,  it  would  be  void  in 
itself.  Something  he  let  fall  of  the  Parliament  not  being  dis- 
solved. My  masters,  for  that  you  have  heard  some  of  my 
Lords  declare  how,  and  in  what  manner,  this  was  an  authority 
of  Parliament,  but  it  was  clearly  none  at  all;  this  gentle- 
man goes  by  virtue  of  a  power  from  Lord  Fairfax.  The  next 
thing  he  urges  in  point  of  law  was  this,  either  I  must  obey 
my  General,  or  die  by  the  law  of  war.  He  goes  further, 
and  urges  the  statue  of  11  Henry  7*.  He  goes  further,  and 
says  the  25th  Edward  IIL  only  concerns  single  persons,  truly 
it  concerns  every  man.  The  indictment  you  see  is  laid  for 
1  7  Rep,  p.  1.  s  Vol.  I.  p.  38. 
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imagining  and  compassing  the  death  of  the  King.  The  overt- 
acts  in  the  indictment,  you  have  heard  what  they  are.  There 
must  be  more  than  one  witness  for  treason,  is  very  true;  if 
one  person  prove  one  thing,  another  person  another;  if  one 
swear  he  cried,  "Justice,  justice,  execution,  execution,"  and 
another  swears  some  other  part,  this  was  an  overt-act.  It  is 
any  thing  that  opens  and  makes  it  appear  to  the  jury  that  he 
did  do  the  things  for  which  he  is  indicted ;  I  say,  any  one  of 
these,  that  they  meet  together,  and  consulted  in  order  to  put 
the  King  to  death,  that  they  meet  in  a  traitorous  assembly 
about  the  King's  death ;  I  shall  say  no  more ;  you  need  not,  I 
think,  go  from  the  bar. 

The  jury  at  once  found  Axtell  guilty. 

Hacker  was  the  next  tried  :  he  was  charged  with  being  on 
the  scaffold  with  the  axe. 

Mr  Serjeant  Keeling  opened  the  case,  Hacker  who  was 
one  of  the  persons  that  were  on  the  guard,  kept  the  King  a 
prisoner,  that  he  might  be  brought  to  that  mock  court  of 
injustice.  It  will  appear  to  you  that  this  prisoner  at  the  bar 
was  highly  trusted  by  all  those  miscreants  that  thirsted  for 
the  King's  blood,  by  their  bloody  warrant  directed  to  him 
and  others,  to  take  the  King's  person  into  custody,  and  to 
see  execution  done.  He  was  the  person  that  kept  him  till  he 
was  brought  to  that  fatal  stage.  The  warrant  was  lately 
brought  from  his  own  house  by  his  own  wife  to  the  House 
•  of  Lords.  We  shall  shew  you  that  he  set  his  hand  to  the 
warrant  to  the  executioner  for  execution.     That  he  did  not  do 

« 

it  ignorantly  nor  unwillingly,  for  he  heard  the  wairant  read. 
We  shall  prove  he  was  upon  the  scaffold,  and  had  the  axe  in 
his  hand. 

Before  the  witnesses  were  called  Hacker  said:  my  Lords, 
I  will  confess  what  I  know  in  this  case,  to  save  your  Lordships 
certain  trouble.  I  confess  I  was  upon  the  guard,  and  had  a 
waiTant  to  keep  the  King  for  his  execution.  [The  warrant 
being  shewn  to  the  prisoner,  he  confessed  that  to  be  the 
warrant.] 

Counsel,  After  you  had  the  warrant  brought  to  you,  did 
you  by  virtue  of  that  direct  another  warrant  for  execution  of 
the  King  1  Did  you  not  take  the  King  (then  prittoner)  ixoni 
the  custody  of  Colonel  Tomlinson  1 

Hacker,     No,  sir. 

Counsel,  We  shall  prove  it ;  [the  warrant  was  read].  "  At 
the  high-court  of  justice  for  trial,  &c.*"  My  Lords,  at  the  time 
this  warrant  was  signed,  the  person  of  the  King  was  in  the 

1  See  Vol.  I.  p.  679. 
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custody  of  Colonel  Tomlinson;  did  you  not  take  and  demand 
from  Col.  Tomlinson  the  person  of  the  King,  as  soon  as  you 
received  that  warrant  1 

Hacker.     No,  sir,  I  demanded  him  not. 

Col.  Tomlinson.  I  had  indeed  to  do  with  the  guard  that 
had  to  do  with  the  person  of  the  King  about  St  James's, 
being  an  officer  of  the  army,  a  Colonel  of  horse.  When  the 
king  came  to  St  James's,  it  was  observed  that  there  was  too 
great  an  access  of  people  admitted  to  the  King ;  and  within  a 
day  or  two  after,  a  party  of  halberteers  were  appointed,  for  the 
stricter  observing  the  guard;  they  were  commanded  by  three 
gentlemen,  of  whom  the  prisoner  at  the  bar  was  one;  the 
orders  every  day  for  removing  the  person  of  the  Kjng  were 
commonly  directed  to  four  persons,  and  those  were  myself 
Lt.-Col.  Cobbet,  Capt.  Merry  man,  and  one  more;  but  the 
guards  that  still  went  along  were  the  halberteers.  So  that 
every  day  when  the  King  did  go  to  Westminster,'  he  went  to 
Sir  Hobert  Cotton's  house,  and  so  far  I  went  with  him,  and 
no  further;  I  never  went  with  him,  nor  saw  him  at  the  high- 
court  of  justice.  When  he  used  to  go  to  the  high-court  of 
justice,  Serjeant  Dendy  used  to  come  and  demand  that  the 
King  should  go  to  the  high-court  of  justice,  and  Col.  Hacker 
ordinarily  went  with  him,  with  the  halberteers.  It  was  my 
custom  to  stay  in  the  room  till  he  came  back  again;  these 
orders  continued  during  the  time  of  his  triaL  After  the  sen- 
tence was  given,  on  the  day  whereon  the  execution  was  to  be 
done,  it  was  ordered,  (which  order  may  be  produced,  if  neces- 
sary) that  the  guards  which  were  for  the  security  of  the  person 
of  the  King  should  cease,  when  a  warrant  from  the  high-court 
of  justice  should  be  produced.  The  night  before  the  execu- 
tion, the  King  called  me  into  his  chamber,  and  told  me  several 
things;  he  told  me  of  some  legacies  he  had  given;  he  told  me 
he  had  prepared  something  that  he  would  speak  the  next  day ; 
and  at  the  close  of  it  he  desired  me  that  I  would  not  leave 
him;  there  were  many  times  several  incivilities  offered  to  him; 
and  though  I  was  upon  a  duty  that  was  of  a  harsh  and  un- 
pleasing  nature  to  me,  and  did  desire  several  times  to  be  re- 
leased from  it,  yet  I  did  not  admit  any  time  that  any  incivility 
should  be  offered  to  him;  people  would  take  tobacco  before 
him,  and  keep  their  hats  on  beibre  him,  I  always  checked 
them  for  it;  he  was  pleased  to  have  a  consideration  of  that 
care  that  I  had  in  that  capacity  I  then  stood.  That  very 
night  before  his  death  he  was  pleased  to  give  me  a  legacy, 
which  was  a  gold  tooth-pick  and  case  that  he  kept  in  his 
|K>cket.     The  next  day,  when  the  warrant  came,  the  guard  of 
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halberteers  went  with  him  through  St  James's  Park,  I  was 
present,  walking  near  the  King,  the  Bishop  of  London,  (now 
of  Canterbury,)  was  with  him,  and  some  others.  As  we  were 
going  through  the  Park,  he  was  pleased  to  discourse  some- 
thing of  what  he  had  been  discoursing  before,  touching  his 
buiial;  he  wished  that  the  Duke  of  Richmond,  and  some 
others  that  the  Duke  would  bring,  should  take  care  of  it. 
That  morning,  in  the  Park,  he  told  me  he  had  been  thinking 
of  what  he  had  said  the  night  before.  He  had  some  thoughts 
that  his  son  might  come  to  bury  him,  and  desired  he  might 
not  suddenly  be  buried;  I  gave  him  assurance  I  would  com- 
municate his  desire,  and-  so  I  did :  when  he  came  to  White- 
Hall,  he  went  into  a  room  in  the  gallery,  the  guard  stood  in 
the  outer  room  there.  Mr  Henry  Seymour  came  to  me  there, 
and  told  me  he  was  endeavouring  to  present  a  letter  from  the 
Prince  to  the  King,  and  told  me  he  could  not  get  an  oppor- 
tunity ;  I  said  he  would  not  want  an  opportunity,  if  I  could 
help  him ;  it  was  delivered,  and  the  King  read  it,  and  he  gave 
several  things  in  charge  to  Mr  Seymour,  to  acquaint  the  Prince 
with,  and  was  pleased  to  mention  to  him  the  civility  that  I 
had  shewn  him  in  his  imprisonment;  the  effect  and  fruit  of 
it  I  find,  and  do  humbly  acknowledge  before  all  the  world  my 
thanks  to  his  most  gracious  Majesty  the  King,  and  to  the 
Lords  and  Commons.  After  Mr  Seymour  was  gone  from  him, 
Col.  Hacker  came  in,  and  with  him  the  two  other  gentlemen 
that  were  named  in  the  warrant,  I  am  sure  Col.  Hacker  pro- 
duced the  warrant.  Myself,  and  those  gentlemen  that  were 
concerned  in  the  former  orders,  looked  upon  this  warrant  by 
the  orders  which  we  had  our  duties  were  then  at  an  end. 
I  confess  I  did  not,  nor  none  of  those  did  tell  him,  that  the 
orders  for  the  secuiity  of  his  person  were  at  an  end ;  but 
Col.  Hacker  did  go  to  him,  and  after  a  little  while  Col.  Hacker 
came  to  the  door,  and  the  King  was  coming  forth,  and  he  told 
me  that  the  King  desired  I  should  go  along  with  him;  and 
indeed  the  night  before,  when  the  King  told  me  that  he  had 
prepared  something  to  speak,  he  desired  I  would  not  leave 
him.  So  Col.  Hacker  led  him  forth,  the  Bishop  of  London 
followed  him,  and  I  followed  the  Bishop  of  London ;  the  guards 
were  prepared  without,  and  they  went  on  to  the  scaffold ; 
when  we  came  to  the  scaffold,  I  went  as  far  as  to  the  entrance 
upon  it ;  the  King  was  upon  it,  and  had  looked  a  little  while 
about  it,  and  was  thinking  to  have  spoken,  but  he  turned 
about  to  me,  and  began  to  direct  his  speech  to  me.  I  can- 
not trouble  you  with  what  the  King  said,  for  I  cannot 
remember  it ;  but  that  Colonel  Hacker  was  there  in  prosecu- 
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tion  of  that  warrant,  and  upon  that  warrant  our  orders  were 
at  an  end. 

Counsel,     You  delivered  him  upon  that  warrant,  did  you  ? 

Tomlinson.  Hacker  received  the  King  upon  that  warrant; 
it  was  a  chamber  that  was  known  then  bj  the  name  of  the 
Horn-Chamber,  and  there  the  King  was  in  the  inner  room; 

Counsel,  Mr  Tomlinson,  did  Mr  Hacker,  or  his  soldiers, 
take  tobacco  to  the  offence  of  the  King  ? 

Tomlinson.  I  do  not  say  that  any  tobacco  was  taken  there 
by  Mr  Hacker;  but  the  soldiers  would  be  stepping  in,  and  take 
tobacco  at  his  chamber  in  St  James's,  and  committed  other 
incivilities. 

Counsel,  We  have  proved  that  the  prisoner  did  demand, 
and  had  the  person  of  the  King :  now  we  will  prove  to  you  that 
himself  had  the  boldness  to  make  a  warrant  in  pursuance  of  the 
former,  for  the  execution  of  the  King. 

Huivcks,  On  the  day  the  King  died,  a  little  before  the  hour 
he  died,  I  was  in  Ireton's  chamber,  where  Ireton  and  Harrison 
were  in  bed  together,  there  was  Cromwell,  Col.  Hacker,  Lieut.- 
Col.  Phayre,  Axtell,  and  myself,  standing  at  the  door;  this 
warrant  for  the  execution  was  produced,  and  Hacker  was 
reading  it,  but  Cromwell  addressed  himself  to  me,  command- 
ing me,  by  virtue  of  that  warrant,  to  draw  up  an  order  for  the 
executioner;  I  refused,  and  upon  refusing  there  happened  some 
cross  passages.  Cromwell  would  have  no  delay.  There  was  a 
little  table  that  stood  by  the  door,  and  pen,  ink,  and  paper 
being  there,  Cromwell  stepped  and  wrote,  (I  conceive  he  wrote 
that  which  he  would  have  had  me  to  write  :)  as  soon  as  he  had 
done  writing,  he  gave  the  pen  to  Hacker;  Hacker  stooped  and 
wrote,  (I  cannot  say  what,)  away  goes  Cromwell,  and  then 
Axtell ;  we  all  went  out ;  afterwards  they  went  into  another 
room.     Immediately  the  King  came  out,  and  was  murdered. 

Mr  Secretary  Morrice,  Mr  Huncks,  you  did  tell  us  in  the 
Tower,  (when  we  were  sent  by  his  Majesty's  council  to  examine 
you,  and  others  there,)  that  Colonel  Hacker  did  then  sign  that 
warrant  for  nominating  and  appointing  the  execution. 

Huncks.  My  Lords,  Cromwell  came  to  me,  and  bade  me 
wiite  a  warrant  for  that  jjurpose;  1  refused,  Cromwell  wrote 
it  himself,  and  Hacker  wrote  on  the  same  paper,  what  I 
conceive  was  the  warrant  (the  King  presently  after  coming  to 
the  scaffold). 

Counsel,  Did  Cromwell  give  you  no  bad  names  because  you 
would  not  write  that  order  '\  Did  not  he  say  you  were  a 
coward  1 

Uuncks,     He  said  I  was  a  froward  peevish  fellow. 
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Counsel,  Did  Hacker  only  write  his  name,  or  give  direc- 
tions in  the  drawing  up  of  the  order  1 

Huncka,     I  conceive  he  only  wrote  his  name. 

Counsel,     My  Lords,  we  have  only  that  eye-witness. 

Huncka,  Hacker  confessed  to  the  gentleman  jailor  of  the 
Tower,  that  if  he  did  do  it  he  did  it  by  order. 

Morrice  came  from  the  Bench  and  went  into  the  Box  : 
When  Colonel  Huncks  was  brought  over  out  of  Ireland,  and 
committed  to  the  Tower  of  London,  there  were  three  of  the 
council,  by  order  of  the  Board,  sent  to  examine  him,  Sir 
Anthony  Ashly-C^oper,  Mr  Annesly,  and  myself.  In  obedience 
to  that  order  we  repaired  to  the  Tower,  and  Col.  Huncks 
was  brought  before  us ;  we  told  him,  that  he  as  one  of  those 
which  were  appointed  by  warrant  from  High-court  of  justice  to 
carry  on  the  execution  of  the  King,  and  see  it  done,  must 
needs  know  who  was  the  executioner :  whereunto  he  an- 
swered, that  he  did  not  know  who  was  the  executioner,  for 
the  warrant  whereby  the  executioner  was  nominated  and  ap- 
pointed was  refused  to  be  signed  by  him,  but  Colonel  Hacker 
signed  it,  and  therefore  Colonel  Hacker  must  know  it  Ac- 
cordingly upon  our  return  we  made  our  report  to  the  Board, 
and  upon  this  there  was  an  order  that  Col.  Hacker  should  be 
sent  for,  taken  into  custody,  and  brought  before  the  lords  of 
the  council :  accordingly  he  was  apprehended,  and  the  same 
three  counsellors  were  sent  down  to  examine  him.  We  took 
him  into  a  private  room,  and  examined  him,  and  told  him,  that 
he  being  the  man  that  signed  the  warrant  nominating  and  ap- 
pointing the  executioner,  must  needs  know  who  that  was ;  at 
first  he  said  he  did  not  sign  the  warrant :  I  told  him  I  would 
have  him  well  advised  what  he  said ;  for  if  he  denied  it,  it 
would  be  proved  by  Colonel  Huncks,  which  would  do  him 
great  prejudice;  he  said,  I  do  believe  I  did  sign  the  warrant 
for  appointing  the  executioner ;  that  is  all  I  can  say. 

Lord  Annesly  said :  I  was  amongst  those  that  the  Council 
sent  to  the  Tower  of  London,  to  examine  Colonel  Huncks, 
Cook,  Hulet,  and  some  other  prisonera.  We  did  examine 
Colonel  Huncks,  and  he  by  his  examination  acquitted  himself 
from  signing  that  warrant,  being  one  of  the  three  appointed 
to  see  execution  done ;  but  they  appointed  another  to  sign  the 
warrant,  upon  Huncks  refusing,  Cromwell  urged  him  to  it, 
said  he  was  a  cowardly  fellow,  or  something  to  that  purpose  : 
when  we  examined  him  about  the  person  in  the  frock,  he  said 
he  knew  nothing  of  that,  that  Colonel  Hacker  signed  the 
warrant  for  execution ;  this  examination  being  reported  to  the 
Council,   the   Lords  sent  for  Hacker.     Upon  notice  Colonel 
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Hacker  came;  he  had  been  in  the  army,  and  continued  till 
that  time  an  officer.  When  he  came  thither,  the  Lords  of  the 
Council  commanded  the  same  persons  formerly  appointed  to 
examine  him ;  we  had  him  into  a  little  room  belonging  to  the 
clerks  of  the  Council,  and  examined  him  concerning  the  man 
that  cut  off*  the  Kin^r's  head,  whether  he  knew  anything  of  it  % 
He  affirmed  positively  he  did  not ;  we  told  him  that  by  testi- 
mony he  was  the  man  that  signed  a  wari'ant  for  execution  of 
the  King,  and  certainly  he  must  know  the  person  he  appointed 
by  his  warrant ;  he  said,  "If  I  did  sign  any  warrant  it  was  by 
command  of  the  general ;"  that  being,  but  hypothetical,  we 
thought  it  better  to  make  it  more  positive,  whereupon  we 
asked  him  "  whether  he  was  the  man  that  signed  the  warrant, 
or  no  ? "  Thereupon,  he  said  he  believed  he  signed  a  warrant ; 
he  was  asked  further,  how  could  it  be  possible  that  he  could 
forget  the  man,  if  he  signed  the  warrant;  he  knew  who  the 
man  appointed  was;  he  said  he  believed  the  warrant  was  read 
to  him,  and  therein  the  man's  name  might  be,  but  he  could  not 
now  remember  his  name. 

Francis  swore  he  saw  Hacker  as  a  principal  commander 
there  :  1  was  coming  out  of  Westminster  into  London,  about  half 
an  hour  before  the  King  came  upon  the  scaffold ;  conning  near 
the  scaffold,  as  soon  as  I  was  in  the  throng,  (when  I  had 
passed  about  eight  or  ten  yards),  T  could  not  pass  backward 
nor  forward  ;  I  was  forced  to  stand  there  :  during  that  time  I 
saw  the  scaffold,  and  the  axe,  and  the  block  taken  up  by 
divers  people ;  and  principally  I  saw  a  man  that  is  not  here, 
he  is  in  custody,  I  saw  him  take  up  the  axe,  and  try  it  with 
his  thumb,  and  lay  it  down ;  that  was  James  Berry,  he  came 
off,  and  came  not  upon  the  scaffold  again,  unless  disguised. 

Counsel,  Did  you  see  Hacker  there  ?  Did  you  see  him 
upon  the  scaffold  when  the  King  came  on  ] 

Francis,  I  saw  him  there ;  his  Majesty  came  to  the  side 
of  the  scaffold  next  to  St  James's ;  he  looked  that  way  and 
smiled ;  after  a  while  the  block  and  axe  lying  down  about  the 
middle  of  the  scaffold,  there  was  a  black  cloth  hung  about  the 
rails  of  the  scaffold. 

Gownsel.  We  have  another  witness,  the  prisoner  hath 
confessed  enough ;  but  we  have  proved  that  he  had  the  King 
in  custody;  he  confessed  that  he  believed  he  signed  the 
warrant,  and  that  at  the  time  of  execution  he  was  there  to 
manage  it.     What  do  you  say  for  yourself  ] 

Uaxiker,  Truly,  my  Lords,  I  have  no  more  to  say  for  myself, 
but  that  I  was  a  soldier,  and  under  command,  and  what  I  did 
was  by  that  commission  you  have  read. 
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Lord  Chief  Baron,  Can  you  deny  any  thing  that  Mr  Secre- 
tary and  Mr  Annesly  have  declared  % 

Hasher,  I  cannot  tell  what  I  might  have  said  then,  the 
gentlemen  were  very  strict  with  me;  I  have  been  no  counsellor, 
nor  advisor,  nor  abettor,  but  in  obedience  to  the  command  over 
me  I  did  act.  My  desire  has  been  ever  for  the  welfare  of  my 
country,  and  that  civil  power  might  stand. 

Lord  Chief  Baron,  Have  you  yet  resolved  to  whom  you 
gave  the  warrant  for  execution  ? 

Hacker.     No,  my  Lord,  I  delivered  none. 

Lord  Chief  Baron,  But  you  know  to  whom  it  was  di- 
rected. 

Hatcher,  No  indeed,  my  Lord;  be  pleased  to  ask  Col. 
Huncks  whether  I  read  the  warrant  or  no. 

Lord  Chief  Baron,     This  is  all  you  have  to  say  for  yourself? 

Hacker,     Fes,  my  Lord. 

Lord  Chief  Baron,  Then,  CoL  Hacker,  for  that  which 
you  say,  that  you  did  it  by  command,  you  must  understand 
that  as  no  power  on  earth  could  authorize  such  a  thing,  no 
command  in  such  a  case  can  excuse  you.  There  is  a  twofold 
obedience,  a  passive  obedience,  to  suffer  rather  than  do  things 
unlawful;  and  an  active  obedience,  to  do  that  only  which  is 
lawful ;  and   therefore   this  will   not  excuse  your  obedience 

to  those  unlawful  commands. Gentlemen  of  the  jury,  the 

prisoner  at  the  bar  stands  indicted  for  compassing  and  ima- 
gining the  death  of  the  late  King ;  and  there  are  several  open 
acts  set  forth  in  the  indictment,  which  tend  to  prove  that 
matter;  one  is  assembling  and  meeting  together,  another  is 
sitting  upon  the  King,  another  sentencing,  and  the  last  con- 
cludes with  the  murder  of  the  King,  as  the  consequence  of  all. 
Any  thing  that  tends  to  the  proving  of  this  compassing 
and  imagining  his  death  in  any  one  of  these  particulars,  is 
evidence  to  you  to  prove  the  whole  indictment.  This  gentle- 
man commanded  the  halberteers;  CoL  Tomlinson  says,  that 
though  he  kept  the  guards  that  were  about  the  King's  person, 
this  gentleman,  with  two  other  persons,  brought  halberteers, 
that  there  might  not  be  such  frequent  access  as  formerly  to 
the  King ;  that  is  one  act.  He  commanded  these  halberteers 
at  that  time,  when  the  business  was  in  agitation,  before  that 
High-Court,  as  they  called  it.  You  see  after  the  sentence  was 
given  that  he  was  one  of  the  persons  to  whom  the  warrant 
for  execution  was  directed;  you  see  afterwards  there  was  a 
consulting  together,  Cromwell,  Ireton,  Harrison,  and  Axtell, 
were  in  the  chamber,  when  Col.  Huncks  refused  to  sign ;  the 
prisoner  signed  the  warrant,  but  knows  not  the  person  to 
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whom  it  was  directed  :  you  see  besides  Col.  Tomlinson's  testi- 
mony, who  says  further,  that  wheu  they  were  discharged, 
Col.  Hacker  went  in,  and  the  King  was  brought  out  pre- 
sently to  that  fatal  place.  Col.  Huncks  swears  that  when 
the  warrant  was  offered  to  him  he  refused  it;  that  Hacker, 
the  prisoner  at  the  bar,  signed  a  warrant,  though  he  does 
not  remember  the  name  of  the  person  to  whom ;  it  appears 
by  two  witnesses  (honourable  persons)  he  confessed  he  signed 
it,  but  he  did  not  know  the  person  to  whom  directed.  You 
see  another  witness,  Benjamin  Francis,  he  says  he  saw  Hacker 
upon  the  scaffold  with  the  King.  He  doth  not  deny  the  fact ; 
you  need  go  no  further,  it  is  very  plain  he  had  a  hand  in  this 
business,  a  principal  agent  in  it;  he  that  brought  the  King 
to  the  scaffold,  he  that  had  the  care  in  managing  that  busi- 
ness, he  that  signed  the  warrant  to  the  executioner,  either  ho 
is  guilty  of  comparing  the  death  of  the  King,  or  no  man  can 
be  said  to  be  guilty. 

He  was  at  once  convicted. 

The  following  note,  as  to  Secretary  Morris  and  Lord  An- 
nesly's  evidence,  is  given  in  Kelyng\ 

"Memorandum  that  Sec.  Morris  and  Mr  Annesly,  pre- 
sident of  the  Council,  were  both  in  the  commission  for  the 
trial  of  the  prisoners,  and  sat  xipon  the  bench,  but  there  being 
occasion  to  make  use  of  their  testimony  against  Hacker,  one 
of  the  prisoners,  they  both  came  off  from  the  bench  and  were 
sworn  and  gave  evidence,  and  did  not  go  up  to  the  bench  again 
during  that  man's  trial,  and  it  was  agreed  by  the  Court  that 
they  were  good  witnesses  though  in  commission,  and  might  be 
made  use  of." 

Hulet  was  the  next  tried;  he  was  charged,  with  as  being 
one  of  those  who  came  with  a  frock  on  his  body,  and  a  vizor 
on  his  face,  to  do  the  work.  The  counsel  for  the  crown  said 
the  course  of  our  evidence  will  be,  we  shall  prove  by  wit- 
nesses that  saw  him,  and  knew  him,  that  he  was  so  disguised ; 
he  has  confessed  that  he  was  upon  the  scaffold,  that  he  has 
had  several  preferments ;  and  I  fear  it  will  appear,  that  it  was 
he  that  gave  that  fatal  blow ;  for  he  has  confessed  he  had  an 
hundred  pounds  given  him  for  his  service  therein;  and  we 
doubt  not  but  to  pluck  off  his  vizor  by  and  by. 

Giltena  swore  that  he  and  the  prisoner  were  both  in  the 
same  regiment  in  one  company  as  Serjeants  about  twelve  or 
thirteen  years  together.  About  a  day  or  two  before  the  King 
came  to  the  scaffold,  Colonel  Hewson  gave  notice  to  a  lieute- 
nant that  we  should  come  to  him,  about  thirty-eight  of  us,  and 
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he  put  US  all  to  our  oaths,  that  we  should  say  nothing  of  what 
they  did ;  he  swore-  us  to  the  book ;  after  he  had  sworn  us,  he 
asked  us  if  we  would  undertake  to  do  such  an  act ;  if  we 
would  we  should  have  an  hundred  pounds  down,  and  prefer- 
ment in  the  army  as  long  as  it  and  the  Parliament  stood. 
Afterwards  we  refused  every  person,  we  thought  Captain 
Hulet  did  refuse ;  after  all  refused,  it  seems  he  did  undertake 
to  do  the  deed.  When  the  King  was  brought  on  the  scaffold, 
we  were  in  Scotland-yard,  and  they  were  upon  the  guard  in 
the  bail  que  ting-chamber ;  when  they  were  there  I  laid  down 
my  arms,  and  got  into  the  company ;  Captain  Webb  kept  the 
guard,  with  his  halbei*t  in  his  hand,  by  the  scaffold,  and  I  did 
bustle  to  com6  near  to  them ;  then  I  returned  back.  Hulet 
is  the  man  when  the  King  came  on  the  scaffold  for  his  execu- 
tion, and  said.  Executioner,  is  the  block  fast?  then  he  fell 
upon  his  knees. 

Counsel,     Who  did? 

Gittena,  Hulet,  to  ask  him  forgiveness ;  by  his  speech  I 
thought  it  was  he;  Captain  Atkins  said,  who  would  under- 
take to  do  this  fact ;  I  told  him  I  would  not  do  it  for  all  the 
city  of  London ;  no,  nor  for  all  the  world.  Said  Atkins  you 
shall  see  Hulet  quickly  come  to  preferment;  and  presently 
after  he  was  made  captain-lieutenant. 

Cotmsd,     Was  he  with  his  regiment  that  day  ? 

Gittens,  We  could  not  see  him  with  the  regiment  all  that 
day ;  he  was  never  absent  at  any  time  before. 

Counsel,     Did  you  know  his  voice  ? 

Gittent,     Yes,  sir. 

Counsel.  Did  you  mark  the  proportion  of  his  body,  or  his 
habit,  what  disguise  he  was  in  % 

Gittens,  He  had  a  pair  of  freeze  trunk  breeches,  and  a 
vizor,  with  a  gray  beard ;  after  that  time  Colonel  Hewson 
called  him  Father  Gray-beard,  and  most  of  the  army  besides. 

Hulet,  I  desire  as  to  this  witness ;  he  doth  allege  that 
he  and  I  were  Serjeants  in  one  company,  which  I  deny;  he 
was  not  in  that  company  I  was  in ;  I  desire  to  know  of  him 
how  he  comes  to  know  that  I  was  there  at  that  time. 

Gittens,     By  your  voice. 

Hulet,  I  will  swear  that  this  man  was  with  the  regiment 
under  the  scaffold ;  where  were  you  at  that  time  when  the  act 
was  done  ? 

Gittens,     Where  was  1 1     By  Captain  Webb. 

Hulet.    Where  was  he  1 

Gittens,     At  the  door  of  the  banqueting-housa 

Hulet,     Were  you  on  the  scaffold,  or  no  sir  1 
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Gittens.     t  was  on  the  scaffold  end. 

Unlet  My  Lords,  I  desire  you  to  -  consider  what  this 
person  says,  that  he  was  upon  the  guard  in  Scotland-yard, 
and  at  the  scaffold  with  Captain  Webb.  My  Lords,  whereas 
he  said  I  had  a  gray  beard,  let  any  man  besides  himself  say 
that  ever  I  was  called  by  that  name  Gray-beard,  throughout 
the  regiment. 

Stammers  swore  that  Hulet  was  a  captain-lieutenant  to 
Colonel  Hewson's  troop  ;  when  he  had  entered  into  that  troop 
he  was  a  while  in  Dublin,  and  he  was  commanded  by  the 
prisoner  at  the  bar,  to  march  to  a  place  called  Lutterers 
Town,  about  five  miles  beyond  Dublin;  the  prisoner  came  to 
us  two  days  after ;  being  in  his  chamber  he  sent  for  me  up ; 
I  went  up  and  sat  down ;  he  asked  where  I  had  served :  I 
told  him  I  formerly  belonged  to  the  Lord  Inchiquin ;  he  asked 
if  I  was  ever  in  the  King's  army?  With  that  he  walked 
about  the  room  two  or  thi-ee  turns ;  said  he,  "  1  was  the  man 
that  beheaded  King  Charles,  and  for  doing  it  I  had  an  hun- 
dred pounds,  I  was  a  Serjeant  at  that  time." 

Hulet  I  desire  to  ask  him  a  question ;  Stammers  was 
under  my  command  :  I  think  I  have  not  seen  him  these  eight 
years :  I  desire  to  know  when  and  where  these  words  were  spoken. 

Stammers,  I  say  in  Lutterel's  Town,  in  your  own  chamber, 
nine  or  ten  years  ago. 

Hvlet  It  is  about  eight  years  ago  since  I  left  that  com- 
mand :  who  was  by  at  that  time  1 

Stammers.     Nobody. 

Unlet  'Tis  strange  :  how  long  had  you  been  in  the  troop 
before  % 

Stamrfters,  I  was  in  Dublin  about  a  fortnight's  time,  then 
you  sent  for  me,  and  I  came  to  Lutterel's  Town ;  the  first  time 
that  I  came  to  the  troop  was  at  Dublin,  you  came  to  me  with 
two  orders  from  Hewson,  you  did  pretend  you  was  brother  to 
one  Mr  Chambers,  and  then  we  went  and  quartered  in  Lut- 
terel's Town. 

Unlet  My  Lords,  his  examination  in  Ireland  and  this 
does  not  agree ;  you  denied  this  before  Baldwin  a  trooper ; 
I  desire  his  examination  may  be  read,  (which  was  done  and 
agreed  with  the  testimony  now  given).  I  desire  he  may 
mention  what  man  that  was,  that  I  sent  for  him. 

Stam^msrs.     I  cannot  tell  what  man. 

Unlet  My  Lords,  I  desire  that  servant  may  be  either 
named  or  produced. 

Stammers.  I  cannot  remember  the  man,  it  was  seven  years 
ago. 
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Hulet,  Then  again  on  another  account,  as  he  speaks 
before,  that  I  should  examine  him  where  he  had  been,  and 
that  he  should  say  at  the  Lord  Inchiquin's. 

Toogood  stated  :  I  shall  fii-st  give  your  Lordships  and  the 
jury  what  I  have  heard  others  say  concerning  the  prisoner  at 
the  bar,  and  first  Colonel  Hewson;  I  was  in  the  year  1650, 
about  September,  in  Dublin  Castle,  about  some  business  with 
Hewson  ;  Hulet,  the  prisoner  at  the  bar,  came  into  the  room, 
he  talked  with  Col.  Hewson  a  little  while ;  I  observed  them 
very  familiar,  and  I  asked  Hewson  who  he  was,  he  told  me 
he  was  his  captain-lieutenant  of  horse ;  I  desired  to  know 
where  he  had  himi  he  told  me  he  made  him  so  from  a  Ser- 
jeant, and  a  very  mettled  fellow  he  was;  it  was  he  that  did 
the  King's  business  for  him  upon  the  scaffold.  In  the  year 
1653  there  was  a  disbanding  of  the  army  in  Ireland;  this 
gentleman  was  then  continued  captain-lieutenant  in  Pretty's 
regiment :  I  discoursed  with  Pretty  concerning  him,  and  one 
part  of  it,  I  remember,  was  about  the  King's  death ;  and  he 
told  me  he  was  assured  by  Colonel  Hewson,  that  Hulet  either 
cut  off  the  King's  head,  or  held  it  up,  and  said,  "  Behold  the 
head  of  a  traitor;"  Col.  Pretty  would  not  tell  me  which  of 
the  two  it  was;  but  I  saw  the  person  that  did  it,  and  me- 
thought  he  did  resemble  this  person.  About  twelve  months 
after  I  came  to  live  near  the  prisoner  in  Ireland;  I  re- 
members meeting  him  at  one  Mr  Smith's  at  the  White-horse  in 
Carlow,  and  I  asked  the  prisoner  at  the  bar  the  question, 
whether  he  was  the  man  that  cut  off  the  King's  head,  or  not  ? 
said  he,  Why  do  you  ask  me  this  question  ?  I  told  him  I  had 
heard  so  from  several,  namely,  by  Hewson  and  Pretty;  upon 
that  he  said,  "Well,  what  I  did  I  will  not  be  ashamed  of;  if 
it  were  to  do  again,  I  would  do  it."  Once  since  that  time, 
about  half  a  year  afterwards,  I  was  in  the  same  place,  and 
talking  with  him  about  the  King's  death ;  he  was  telling  me 
it  was  true,  he  was  one  of  the  two  persons,  that  were  dis- 
guised upon  the  scaffold.  I  desired  to  know  if  the  King  had 
refused  to  submit  to  the  block  ]  Said  he,  there  were  staples 
placed  about  the  scaffold,  and  I  had  that  about  me  that  would 
have  compelled  him;  or  words  to  that  effect;  other  times  I 
have  heard  him  speak  something  to  this.  November  last,  in 
the  Queen's  County  at  Maryborough,  Col.  Jones  took  upon 
him  to  be  Governor,  and  to  choose  two  out  of  a  regiment 
that  might  be  the  rulers  of  the  people,  legislators  I  think  they 
called  them ;  I  did  discourse  about  the  business  again,  and 
did  oppose  it  all.  After  a  while  he  began  to  be  very  hot  in 
the  business  about  Lambert.     Said  I,  you  were  heretofore  too 
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forward ;  ^^  said  be,  If  it  be  the  business  of  the  King's  head  I 
will  never  deny  it,  call  me  to  an  account  when  you  will:"  I 
have  observed  in  Ii-eland,  that  it  has  been  generally  reported 
that  he  was  either  the  man  that  cut  off  the  King's  head,  or 
that  held  it  up,  as  I  said  before,  and  I  have  heard  them  some- 
times call  him  Grandsire  Gray-beard. 

Hulet,  My  Lord,  I  do  confess  I  know  the  gentleman  very 
well,  we  were  in  a  regiment  together ;  I  never  discoursed  with 
any  concerning  this,  but  only  once  at  a  place  going  ivoxn  Cullen 
to  Munster  we  did  drink  at  a  place  called  Goran,  we  were 
discoursing  about  the  business  of  the  King,  the  justification 
of  the  cutting  off  his  head;  said  Stammers,  I  did  hear  that 
you  were  one  of  the  persons  for  that  purpose ;  said  I,  They 
that  say  so,  do  me  wrong:  said  he,  It  is  no  matter  if  you 
were  so,  for  it  was  a  just  act :  said  I,  Whether  it  was  or  no  I 
have  nothing  to  do  to  justify  it  j  he  said,  as  I  hope  to  be 
saved,  "I  would  have  done  it." 

Davis  said:  In  January  last  was  two  years  I  was  at  Dublin, 
I  met  Captain  Hulet,  he  invited  me  to  take  share  of  a  pint 
of  wine,  I  went  with  him  to  a  tavern ;  when  we  were  in  the 
tavern  he  called  for  a  pint  of  wine,  and  I  called  for  another ; 
before  we  had  drank  the  last  pint  of  wine,  I  said  to  Captain 
Hulet,  I  pray  resolve  me  this  one  question ;  it  is  reported  that 
you  took  up  the  King's  head,  and  said  "  Behold  the  head  of  a 
traitor;"  Sir,  said  he,  it  was  a  question  I  never  resolved  any 
man,  though  often  deifianded;  yet,  said  he,  whosoever  said 
it  then  matters  not,  I  say  it  now,  it  was  the  head  of  a  traitor. 

Hulet.  I  confess  we  did  meet  together,  as  you  say,  but  I 
must  and  do  deny  the  words. 

Netson  swore  that  Axtell  one  day,  about  six  years  since, 
fell  to  discourse  about  the  death  of  the  late  King ;  I  suppos- 
ing he  had  been  acquainted  with  that  affair,  desired  him  to  tell 
me  those  two  persons  disguised  upon  the  scaffold ;  he  told  me 
I  knew  the  persons  as  well  as  himself;  said  he.  They  have 
been  upon  service  with  you  many  a  time ;  Pray,  sir,  said  I,  let 
me  know  their  names ;  Truly,  said  he,  we  would  not  employ 
persons  of  low  spirits  that  we  did  not  know,  and  therefore  we 
pitched  upon  two  stout  fellows ;  Who  were  those,  said  I  ]  It 
was  Walker  and  Hulet,  they  were  both  Serjeants  in  Kent 
when  you  were  there,  and  stout  men;  Who  gave  the  blow, 
said  I  %  said  he,  poor  Walker,  and  Hulet  took  up  the  head ; 
Pray,  said  I,  what  reward  had  they?  I  am  not  certain 
whether  they  had  thirty  pounds  apiece,  or  thirty  pounds 
between  them. 

Hvht.    Pray  let  Mr  Axtell  speak  to  this,  he  is  hard  by. 
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Tomlinson  stated  he  could  not  punctually  remember  what 
their  habits  were;  they  had  close  garments  to  their  bodies, 
they  had  hair  on  their  faces,  one  was  gray  to  the  best  of  my 
remembrance,  the  other  was  flaxen. 

Counsel.     Can  you  tell  who  struck  the  blow  1 

Tomlinson.  My  Lords,  I  cannot  remember,  but  I  think  he 
with  the  gray  hair  on  his  face  did  it. 

Nelson.  My  Lords,  I  will  not  positively  say  it,  but  it 
came  lately  to  my  mind,  that  I  did  hear  in  Ireland  from 
Colonel  Pretty  that  Hulet  did  it;  my  Lords,  this  Colonel 
Pretty  is  alive  in  Ireland. 

Francis  swore  that  Hulet  was  very  active  in  that  horrid 
act;  there  were  two  of  them  who  had  clothes  alike,  their 
frocks  were  close  to  their  bodies,  they  were  rather  in  butchers' 
habits  of  woollen;  one  had  a  black  hat  on  his  head  cocked  up, 
and  a  black  beard,  and  the  other  had  a  gray  grisled  periwig 
hung  down  very  low ;  he  that  cut  off  the  King's  head  was  in 
the  gray  periwig,  and  I  believe  this  (pointing  to  Mr  Hulet,) 
was  aboxit  the  man's  stature,  and  his  beard  was  of  the  same 
colour,  if  he  had  any.  I  was  coming  from  Westminster,  the 
scaffold  was  encompassed  within  with  a  great  guard  of  soldiers 
of  redcoats,  I  think  commanded  by  Biscoe. 

Hulet.     Was  you  upon  the  scaffold  ] 

Francis.  No,  sir,  none  of  my  constitution  were  upon  the 
scaffold. 

Counsel.  Fuller  evidence  I  think  cannot  be  expected ; 
yoxi  have  heard  all  the  witnesses ;  what  can  you  say  for 
yourself  1 

Hulet  My  Lord,  here  are  several  witnesses  examined 
concerning  the  business,  for  my  part  I  do  not  understand  the 
law;  I  must  leave  it  to  the  Court.  I  can  upon  the  other 
account  prove  where  I  was  at  that  very  time ;  I  can  in  the 
next  place,  my  Lord,  since  I  came  into  London,  for  I  did  not 
hear  it  before,  I  can  tell  you  who  was  the  person,  that  did 
that  act ;  I  can  bring  forty  and  forty  witnesses  that  will  prove, 
who  they  were  that  did  it,  as  I  have  been  informed  by  several 
witnesses,  that  they  know  who  was  the  person  that  did  it: 
upon  the  other  account,  I  can  prove  where  I  was  that  day,  but 
I  did  not  know,  when  I  was  arraigned,  what  was  laid  to  my 
charge ;  here  were  some  examinations  taken  before  my  Lord 
Mayor  concerning  the  person  or  persons,  that  did  that  act. 
[Here  he  offered  a  paper,  a  copy  of  the  said  examinations,  sub- 
scribed Mary  Brandon,  and  divers  others.] 

Mr  Secretary  Morrice.  Were  you  not  examined  in  the 
Tower] 
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Hulet     Yes,  sir. 

Mr  Secretary  Morrice,  Did  not  we  tell  you  that  you  were 
charged  with  cutting  off  the  head  of  the  King  ] 

Unlet     Yes,  sir,  you  did  tell  me  so. 

Lord  Chief  Baron,  Then  you  had  time  to  provide  your 
witnesses. 

HvZet     I  was  a  close  prisoner. 

Lord  Chief  Baron,  Where  were  you  on  the  day  of  execu- 
tion % 

Hrdet.     I  was  a  prisoner  then  at  Whitehall. 

Lord  Chief  Ba/ron,     For  what  1 

Hvlest,  Upon  this  account  we  were  taken  up,  about  seven 
or  nine  of  us  were  taken  up,  we  were  all  Serjeants,  three  of 
Colonel  Hacker's,  the  rest  of  Pride's  and  Fairfax's,  and  about 
ten  o'clock  at  night  were  discharged. 

Lord  Chief  Baron,     For  what  were  you  imprisoned? 

Hulet.     For  refusing  to  be  upon  the  scaffold. 

Burden,  It  was  a  common  speech  among  the  soldiers,  that 
Hulet  cut  off  the  King's  head. 

Lord  Chief  Baron,  How  long  before  did  you  see  Hulet 
upon  the  guard  1 

Burden,  The  day  before,  but  not  that  day,  nor  the  day 
after. 

Lord  Chief  Baron,  William  Hulet,  the  evidence  against 
you  is  twofold,  one  concerning  the  cutting  off  the  King's  head, 
the  other  that  you  were  in  a  frock ;  if  it  be  proved  that  you 
did  not  cut  off  the  King's  head,  yet  if  you  were  in  a  frock  in 
that  place,  it  will  not  excuse  you ;  if  you  have  anything  to  say 
I  will  be  glad  to  hear  it. 

Ilvlet,  I  desire  the  persons  may  be  examined  upon  oath, 
both  prisoners  and  others,  as  to  who  was  the  person  that  did 
it ;  I  mean  Hacker,  Huncks  and  Phayre. 

Lord  Chief  Baron,  You  that  are  the  prisoner,  for  that 
which  concerns  Hacker  and  Phayre,  you  know  what  conditions 
they  are  in,  one  already  tried  for  his  life,  the  other  a  prisoner 
in  the  Tower;  and  Hacker  said  himself  he  knew  not  the 
person  at  all ;  you  prisoner  at  the  bar,  the  court  conceives  you 
have  had  time  to  get  your  witnesses  here ;  you  were  informed 
of  the  business  before  you  came  here,  yet  notwithstanding,  it 
is  conceived  there  are  some  here  that  can  say  something  tend- 
ing to  the  information  of  the  jury,  but  they  are  not  to  be 
admitted  upon  oath  against  the  King. 

A  Sheriffs  Officer  was  called :  My  Lords,  all  that  I  can 
say  in  this  business  is  this ;  one  of  our  fellows  that  belong  to 
our  master,  the  sheriff,  John  Booten  by  name,  he  and  I  were 
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talking  about  this  verv  story,  and  he  did  acquaint  me  with 
this,  that  he  was  in  Kosemary  Lane,  a  little  after  the  execu- 
tion of  the  King,  drinking  with  the  hangman,  that  he  urged 
him  whether  he  did  this  act ;  God  forgive  me,  said  the  hang- 
man, I  did  it,  and  I  had  forty  half-crowns  for  my  pains. 

Abraham  Smith  stated :  My  Lords,  as  soon  as  that  fatal 
blow  was  given  I  was  walking  about  Whitehall,  down  came 
a  file  of  musketeers ;  the  first  word  they  said  was  Where  be 
the  bargemen  1  answer  was  made,  Here  are  none ;  away  they 
directed  the  hangman  into  my  boat;  going  into  the  boat  he 
gave  one  of  the  soldiers  a  half-crown ;  said  the  soldiers, 
Watermen,  away  with  him,  be  gone  quickly;  but  I  feaiing 
this  hangman  had  cut  off  the  King's  head,  I  trembled  that  he 
should  come  into  my  boat,  but  dared  not  to  examine  him  on 
shore  for  fear  of  the  soldiers ;  so  out  I  launched,  and  having 
got  a  little  way  in  the  water,  said  I,  Who  the  devil  have  I 
got  in  my  boat  ]  says  my  fellow  says  he,'  Why  1  I  directed  my 
speech  to  him,  saying.  Are  you  the  hangman  that  cut  off  the 
King's  head]  No,  as  I  am  a  sinner  to  God,  said  he,  not  I ; 
he  shook  every  joint  of  him  ;  I  knew  not  what  to  do ;  I  rowed 
away  a  little  further,  and  fell  to  a  new  examination  of  him, 
when  I  had  got  him  a  little  further :  Tell  me  true,  said  I,  are 
you  the  hangman  that  cut  off  the  King's  head  ?  I  cannot  carry 
you,  said  1;  No,  said  he,  I  was  fetched  with  a  ti'oop  of 
horse,  and  I  was  kept  a  close  prisouer  at  Whitehall,  and 
truly  I  did  not  do  it ;  I  was  kept  a  close  prisoner  all  the  while, 
but  they  had  my  instruments.  I  said  I  would  sink  the  boat 
if  he  would  not  tell  me  true ;  but  he  denied  it  with  several 
protestations. 

WUliam  Cox  said :  When  my  Lord  Capel,  Duke  Hamilton, 
and  the  Earl  of  Holland,  were  beheaded  in  Palace-yard  in 
Westminster,  my  Lord  Cap^l^  asked  the  common  hangman, 
sai<i  he.  Did  you  cut  off  my  master's  head]  Yes,  said  be. 
Where  is  the  instrument  that  did  it  ]  He  then  brought  the 
axe.  Is  this  the  same  axe,  are  you  sure  ]  said  my  Lord.  Yes, 
my  Lord,  saith  the  hangman,  I  am  very  sure  it  is  the  same. 
My  Lord  Capel  took  the  axe,  and  kissed  it^  and  gave  him  five 
pieces  of  gold.  I  heard  him  say.  Sirrah,  wert  thou  not  afraid  ] 
said  the  hangman.  They  made  me  cut  it  off,  and  I  had  thirty 
pounds  for  my  pains. 

Hichard  Ahell  said:  My  Lords,  in  the  house  of  one  Mr 
Bramston  I  beared  Gregory  himself  confess  that  he  cut  off  the 
Eling's  head. 

Lord  Chief  Baron,     You  that  are  the  prisoner  at  the  bar, 

1  See  Vol.  I.  p.  597. 
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the  couii;  is  willing  to  give  all  full  scope,  as  far  as  may  be,  to 
examine  the  ti'uth  of  the  fact;  as  they  would  not  condemn 
the  innocent,  they  would  not  acquit  the  guilty :  Do  you  desire 
further  time  to  examine  the  truth  of  it,  before  it  be  put  upon 
the  jury  1 

Hukt  I  do  confess  I  do  not  understand  the  laws,  I  desire 
a  little  further  time ;  I  desire  the  jury  may  be  withdrawn ;  I 
desire  a  fortnight's  time,  but  submit  to  the  court. 

A  person  described  as  a  stranger  was  called :  My  Lord,  I 
was  with  my  master  in  the  company  of  Brandon  the  hangman, 
and  my  master  asked  Brandon  whether  he  cut  off  the  King's 
head,  or  no  %  He  confessed  in  my  presence  that  he  was  the 
man  that  cut  off  the  King's  head. 

Lord  Chief  Baron.  Prisoner  at  the  bar,  the  Court  are 
willing  to  give  you  as  much  time  as  they  could  by  law  j  the 
jury  hath  beeu  charged,  and  evidence  given;  all  those  wit- 
nesses have  been  examined  that  we  could  hear  of  now  for  your 
advantage;  I  will  say  something  to  you.  It  was  here  said, 
and  given  in  evidence,  that  Ax  tell  did  send  a  boat  to  fetch 
the  common  hangman :  if  we  knew  more  that  might  tend 
to  your  advantage  it  should  be  repeated.  You  gentlemen 
of  the  jury  mark  it;  there  is  first  Gittens,  he  swears  that 
he  was  in  the  same  regiment  that  you  were  in  twelve  or 
thirteen  years  together;  he  said  .that  he  and  others  were 
calfed  together  upon  their  oaths,  and  you  amongst  the  rest ; 
and  there  was  an  oath  of  secrecy,  asking  them  if  they  would 
do  such  an  act ;  they  all  refused  it,  so  did  you ;  but  he  said, 
the  day  of  execution  of  the  King  this  Gittens  got  among 
til  em,  and  one  Captain  Webb  kept  the  door,  and  he  saw  you 
fall  before  the  King,  and  ask  the  King  forgiveness ;  he  said  he 
heard  your  voice,  and  so  knew  you ;  that  the  day  after 
Captain  Atkins  said.  You  shall  see  Hulet  shortly  come  to  pre- 
ferment ;  and  he  said  he  did  not  see  you  in  the  regiment  that 
day ;  and  that  Hewson  and  all  the  regiment  used  to  call  you 
Father  Gray-beard.  Stammers  says,  that  you  were  captain- 
lieutenant  to  Col.  Hewson' s  troop;  and  on  coming  to  Lutterel's 
Town  you  asked  him  several  particulars,  whether  he  had  been 
in  the  King's  armyl  Walking  up  and  down,  you  said  you 
were  the  man  that  beheaded  King  Charles,  and  for  that  you 
had  one  hundred  pounds;  this  he  swears  positively.  Toogood, 
he  swears  he  saw  you  come  to  Col.  Hewson's  in  1650,  you 
talked  to  him  very  familiarly ;  when  you  were  gone  he  asked 
who  you  were  ?  he  told  him  you  were  a  captain-lieutenant  of 
horse ;  and  he  said  that  you  were  a  very  mettled  fellow,  and 
did  the   King's  business  upon  the  scaffold;  that  afterwards 
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Col.  Hewson's  regiment  being  discharged,  you  came  to  be  of 
Pretty's  regiment,  and  that  he  told  this  gentleman  that  he  was 
assured  by  Col.  Hewson  that  it  was  you  that  either  cut  off  the 
King's  head,  or  took  it  up,  and  said,  Behold  the  head  of  a 
traitor.  He  said  afterwards,  in  1654  in  Carlow  he  asked  you 
the  same  question,  and  you  asked  him  who  told  him;  he 
answered  he  was  told  by  several  persons,  namely,  Hewson 
and  Pretty;  you  said,  "What  I  did  I  will  not  be  ashamed 
of,  and  if  it  were  to  do  I  would  do  it  again ;"  he  says  again 
you  were  one  of  the  two  persons  who  were  upon  the  scaffold, 
and  that  there  were  staples  to  enforce  the  King  to  submit,  if 
he  struggled ;  I  liad  that  about  me  which  would  have  done 
the  business.  And  he  says,  in  November  last  you  came  to  a 
meeting  upon  a  summons  of  Col.  Jones,  and  then  did  avouch 
Lambert's  quarrel;  he  said  you  were  too  forward  heretofore; 
you  said,  If  it  be  the  business  of  the  King's  head  I  will  never 
deny  it,  call  me  to  an  account  when  you  will.  He  heard  many 
call  you  Grandsire  Gray-beard.  There  is  another  witness,  I 
think  his  name  is  Davies,  he  in  discourse  with  you  drinking 
two  pints  of  wine ;  said  It  is  reported  you  took  up  the  King's 
head,  and  said,  "Behold  the  head  of  a  traitor ;"  and  he  desired 
you  to  resolve  him  whether  it  was  so  or  no ;  you  said  again,  it 
had  been  demanded  often,  but  you  never  resolved  any  man ; 
you  said.  Whosoever  said  it  then,  I  say  now,  it  was  the  h»ead 
of  a  traitor.  Nelson,  swears,  that  about  six  years  since  he 
was  in  discourse  with  Axtell  about  it,  and  Axtell  told  him 
they  were  a  couple  of  stout  men  in  your  knowledge,  (speaking 
to  Nelson ;)  I  was  one  to  do  in  that  affair ;  we  made  choice  of 
two.  Walker  and  Hulet;  who  gave  the  blow]  Walker;  but 
Hulet  took  up  the  head.  Colonel  Tomlinson,  says,  that  there 
were  two  on  the  scaffolJ,  one  had  a  gray  beard,  and  the  other 
somewhat  flaxen.  Nelson  also  heard  from  Col.  Pretty,  that 
you  did  it.  Francis,  says,  they  had  both,  irocks  alike,  one  a 
black  beard,  a  gray  grisled  periwig,  and  believes  he  was  about 
your  stature.  This  is  the  substance  of  what  the  witnesses 
have  said  against  you.  Gentlemen,  you  hear  what  has  been 
proved  on  behalf  of  the  prisoner,  that  ii»,  if  you  believe  the 
witnesses  that  are  not  upon  oath,  that  Brandon  confessed 
it,  and  denied  he  did  it :  several  witnesses  say  Brandon  con- 
fessed he  did  it,  and  that  he  told  them  of  a  sum  of  money  that 
was  given  him.  Gentlemen  of  the  jury,  you  see  the  whole 
point  in  this  case,  the  indictment  is  for  compassing  and 
imagining  the  death  of  his  late  Majesty;  the  evidence  goes 
two  ways,  part  of  the  witnesses  one  way,  part  another  way; 
if  you  believe  either  of  them,  then  you  ought  to  find   tibe 
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defendant  guilty;  if  either  he  was  in  the  frock,  though  he 
was  not  the  man  that  did  it;  or  if  you  find  he  did  it,  it 
is  a  clear  testimony  of  his  imagining  and  compassing  the 
death  of  the  King.  Now  it  rests  upon  you  to  consider  the 
evidence  that  is  given  by  the  common  hangman,  that  he 
should  be  the  man  that  did  it,  that  the  prisoner  at  the  bar  did 
not  cut  off  the  head :  on  the  other  side,  if  you  do  believe  he 
was  one  of  the  two  in  the  frocks,  upon  the  relations  of  these 
persons.  Pretty,  Hewson,  and  Ax  tell ;  if  you  believe  it  upon 
these  relations,  and  after  his  own  confession,  that  if  it  was 
to  do  it  again,  he  would  do  it ;  upon  this  evidence  that  is 
given  you,  he  is  to  be  found  guilty,  though  he  did  not  cut  off 
the  King's  head.  You  have  heard  the  evidence  on  all  sides, 
it  rests  upon  you ;  pray,  go  together,  and  consider  of  your 
verdict.  I  have  forgotten  one  thing.  God  forbid  I  should 
omit  anything  that  may  be  for  advantage,  as  against  the 
prisoner  at  the  bar :  If  you  take  it  singly,  if  you  have  nothing 
of  other  proof,  what  another  man  says  of  me  doth  not  charge 
nie,  unless  there  be  something  of  my  own;  what  you  have 
heard  from  himself,  and  what  you  have  heard  by  relations 
from  others,  that  is  to  be  left  to  you.  It  is  my  duty  to  tell 
you,  that  which  is  said  by  another  of  me,  that  alone  is  not  a 
pregnant  evidence ;  you  must  remember  withal  what  is  sworn 
positively,  what  he  said  himself ;  I  must  leave  it  to  you. 

After  some  little  time  the  jury  found  Hulet  guilty. 

At  the  next  sitting  of  the  court  the  remaining  fifteen — 
Isaac  Pennington,  Henry  Marten,  Gilbert  Millington,  Robert 
Tichburn,  Owen  Roe,  Robert  Lilburn,  Henry  Smith,  Edm. 
Harvey,  John  Downs,  Vincent  Potter,  Augustin  Garland, 
Simon  Meyne,  James  Temple,  Peter  Temple,  and  Thomas 
Wayte, — were  placed  at  the  bar  for  their  trial. 

Counsel,  May  it  please  your  Lordships,  and  you  gentle- 
men of  the  jury,  the  prisoners  at  the  bar  stand  indicted  of 
high-treason,  for  compassing  and  imagining  the  death  of  the 
late  King  Charles  the  First,  of  glorious  memory.  The  indict- 
ment sets  forth  several  overt  acts,  by  which  that  imagination 
(loth  appear,  the  treason  itself  is  the  compassing  :  our  evidence 
will  go  on  thus ;  we  shall  prove  against  them  all,  that  they  did 
sit  (in  that  which  they  called  the  High-Court  of  Justice)  upon 
the  Eling,  whilst  the  King  was  a  prisoner  at  the  bar,  most  of 
them  sentenced  him ;  all  but  Harvey  and  Pennington  did  sign 
that  bloody  wan*ant  for  his  execution;  and  that  one  of  the 
prisoners  at  the  bar  was  in  before  the  High-Court  of  Justice, 
consulting  to  bring  it  about.  "When  we  have  proved  this,  I 
think  it  is  enough, 


1660. 

Regieidef 
case. 

Huieft 
trial. 

Summing 
up. 


Convicted 
October  nth. 


286 


State  Trials. 


1660. 

Regicide^ 

Harveifa 
trial 

Harvey 

pleads 

guiUy. 


Corbie 
evidence. 


Harvey.  My  Lord,  according  to  my  duty,  I  shall  save  this 
honourable  court  all  trouble.  I  do  humbly  acknowledge  that 
I  was  and  did  sit  in  that  court,  but  I  did  not  sign  and  seal 
that  warrant. 

Lord  Chief  Baron.     It  is  very  true,  Mr  Harvey. 

Harvey.  I  hope  your  Lordships  and  this  honourable  bench 
will  give  me  leave  to  shew  you  my  reasons  that  I  did  it  not 
of  malice,  and  it  was  an  error  not  of  will,  but  of  judgment ; 
what  I  have  to  say  will  be  thought  not  for  the  annihilating, 
yet  for  the  extenuation  of  my  crimes. 

Lord  Chief  Baron.  Say  now  what  you  will,  only  consider 
with  yourself  whether  you  have  not  already  spoken  as  much 
as  you  can  for  the  extenuation  of  it;  say  what  you  can  further. 

Harvey,  My  Lords,  If  I  had  conceived  that  I  had  done 
any  treason,  I  would  not  for  all  the  world  have  been  there ; 
I  was  present  when  his  Majesty  disowned  the  court,  desiring 
that  both  the  Houses  might  meet,  that  he  might  have  a  con- 
ference with  them  for  settling  peace :  my  Lords,  heartily  and 
unfeignedly  I  did  endeavour  that  that  advice  might  be  em- 
braced, and  that  no  sentence  might  be  pronounced.  I  was  one 
of  those  that  did  so  far  promote  it,  that  what  they  called  the 
High-Court  of  Justice  did  withdraw  to  consider  it,  but  the 
major  part  dissented.  But,  my  Lords,  I  was  so  unhappy  as 
to  return  to  the  court,  though  with  reluctancy ;  I  went  with  a 
resolution  not  to  go  more  to  them,  nor  never^  did ;  I  was 
summoned  to  come  to  the  court:  I  declared  I  abhorred  the 
thing,  that  my  soul  had  reluctancy  against  it,  I  was  greatly 
grieved  and  troubled  at  it,  and  I  refused  to  come,  or  to  consult 
about  anything  that  followed,  in  order  to  his  Majesty's  death, 
and  to  sign,  and  to  seal.  And  that  I  may  make  it  appear  to 
your  Lordships,  I  pray  I  may  have  a  witness  or  two  examined. 

Lord  Chief  Baron,  Name  them.  Did  he  sit  upon  the  day 
of  sentence  1 

Counsel.     Yes  he  did ;  he  followed  it. 

Mr  Corbet,  My  Lords,  Colonel  Harvey,  the  prisoner  at 
the  bar,  upon  that  day  of  signing  the  warrant  for  that  honrid 
execution  of  his  most  excellent  Majesty,  found  me  as  I  was 
passing  to  the  duty  of  my  place  in  the  assembly  of  divines 
then  sitting,  seized  me,  and  desired  privacy  of  time  and  place, 
that  he  might  disburden  his  soul  and  spirit  unto  me ;  it  was 
then  about  nine  o  clock  in  the  forenoon  to  the  best  of  my 
remembrance.  ' 

Lord  Chief  Baron.     What  day,  I  beseech  you  ? 

Corbet.  To  the  best  of  my  remembrance  upon  the  Monday; 
he  said,  I  desire  to  make  known  unto  you  the  deep  horror 
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that  sits  upon  my  spirit,  the  sadness  and  grief,  above  all  ex- 
pression, that  my  present  case  has  cast  me  into ;  I  have 
endeavoured,  in  the  sight  of  God,  all  that  possibly  I  could,  to 
divert  them  from  the  sentence,  but  I  could  not  prevail.  I  have 
been  this  morning  solicited  with  very  much  earnestness,  that 
I  would  sign,  seal,  and  order  that  wicked  execution.  "That  I 
might  be  removed  and  withdrawn  fi*om  all  temptations  and 
solicitations  of  such  a  wicked  fact,  I  beseech  you  spare  me 
your  time  this  day;"  which  I  did,  in  the  presence  of  another 
divine,  till  four  o  clock  in  the  afternoon,  and  then  I  parted  and 
went  to  Westminster,  to  sign  and  assist  that  which  I  ap- 
prehended my  bounden  duty,  the  vindication  of  the  assembly 
of  divines,  wherein  we  testified,  that  it  was  far  from  our 
thoughts  to  advise  Parliament  to  any  such  unheard  of  un- 
natural act. 

Counsel.  We  do  admit^  that  after  he  sat,  and  sentence 
past,  that  he  did  not  sign. 

Langham.  About  the  time  that  his  Majesty  was  executed 
in  1648,  I  was  then  servant  to  Alderman  Sleigh,  who  was 
formerly  partner  with  this  colonel,  he  frequently  came  to 
Alderman  Sleigh's  every  night;  and  the  alderman  having 
some  business  with  him,  would  ask  him  what  news  there  was 
at  the  High-Court  of  Justice;  he  usually  told  him  the  passages 
upon  any  day ;  the  alderman  asked  him,  if  he  thought  his 
Majesty  might  escape?  He  told  them  this.  That  he  would 
do  what  lay  in  his  power,  that  he  might  not  come  to  have 
sentence  past :  upon  Saturday,  being  there,  he  told  him  he 
had  done  what  lay  in  his  power,  to  hinder  the  sentence,  but 
could  not  attain  his  design ;  he  was  resolved  he  would  never 
sign  nor  seal  to  his  Majesty's  death,  for  it  was  utterly  against 
his  judgment. 

Harvey.  There  is  another,  and  but  one  more,  that  is 
George  Langham. 

Lord  Chief  Baron,     To  what  purpose  ?     This  is  believed. 

Harvey,  I  shall  only  crave  and  supplicate  this  favour 
to  present  my  humble  petition  to  his  sacred  Majesty,  and  to 
intercede  for  mercy  and  favour  on  my  behalf ;  myself,  my  wife, 
and  thirteen  children,  shall  humbly  f)ray. 

[The  court  received  the  said  petition,  and  promised  to  pre- 
sent it  to  his  Majesty.] 

Fennington,  I  am  imwilling  to  be  troublesome  to  the 
court.  This  I  shall  take  the  boldness  to  say,  I  never  had  a 
hand  in  plotting,  contriving  malicious  practices  against  his 
Majesty,  I  utterly  refused  to  sign  the  warrant  for  his  execu- 
tion, though  often  solicited  thereto ;  I  cannot  deny  but  I  sat 
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amongst  them  the  day  of  the  sentence,  but  I  cannot  remember 
I  was  there  when  the  sentence  passed.  My  sitting  amongst 
them  was  out  of  ignorance,  therefore  I  hope  you  will  believe 
there  was  nothing  of  malice  in  anything  I  did.  It  was  igno- 
rance, not  malice,  that  led  me ;  if  I  had  known  what  I  had 
done  I  would  not  have  done  it ;  I  humbly  pray  that  there  may 
be  a  favourable  construction  made  of  it.  I  did  my  duty  to 
pray  for  the  King^  but  had  no  malice  to  act  willingly  against 
him. 

Clerk,     Henry  Martin. 

Counsel,  He  signed  and  sealed  the  precept  for  summon- 
ing the  court,  the  warrant  for  execution  and  sat  almost  every 
day,  and  particularly  the  day  of  sentence. 

Martin.  My  Lord,  I  do  not  decline  a  confession,  as  to 
the  matter  of  fact,  the  malice  set  aside,  maliciously,  murder- 
ously, and  traitorously. 

Counsel.  If  you  have  anything  to  say  to  that,  we  will 
prove  it. 

Lord  Chief  Baron.  There  is  malice  implied  by  law,  malice 
in  the  act  itself:  that  which  you  call  malice,  that  you  had  no 
particular  intention  or  design  against  the  King's  person,  but 
in  relation  to  the  government,  that  will  not  be  to  tbis  present 
business;  if  it  should  extenuate  any  thing,  that  would  be  be- 
tween God  and  your  own  soul ;  but  as  to  what  is  alledged  in 
the  indictment,  "  maliciously,  murderously,  and  traitorously," 
they  are  the  consequences  of  law.  If  a  man  meet  another 
in  the  street,  and  run  him  through,  the  law  implies  malice ; 
there  is  malice  bv  the  law  in  the  fact ;  if  there  was  no  such 
expressed  personal  malice,  yet  the  act  done  implies  malice  in  law. 

Mr  Solicitor-General.  My  Lords,  he  does  think  a  man  may 
sit  upon  the  death  of  the  King,  sentence  him  to  death,  sign  a 
warrant  for  his  execution,  meekly,  innocently,  charitably,  and 
honestly. 

Martin.  I  shall  not  presume  to  compare  my  knowledge 
in  the  law  with  that  of  that  learned  gentleman  ;  but  according 
to  my  poor  understanding  of  the  law  of  England,  there  is  no 
fact  that  he  can  name  that  is  a  crime  in  itself,  but  as  it  is 
circumstantiated. 

Lord  Chief  Baron.  If  a  man  kill  a  watchman,  intending 
to  kill  another  man,  in  that  case  it  is  malice  in  law  against 
him :  so  in  this  case,  if  you  went  to  kill  the  King  when  he 
was  not  doing  his  office,  because  he  was  in  prison,  and  you 
hindered  him  from  it,  the  law  implies  malice  in  this.  It  is 
true,  all  actions  are  circumstantiated,  but  the  killing  of  the 
King  is  treason  of  all  treasons. 
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Justice  Foster,  If  a  watchman  be  killed  it  is  murder ;  it 
is  in  contempt  of  magistracy,  of  the  powers  above;  the  law 
says  that  contempt  adds  to  the  malice. 

Counsel.  We  shall  prove  against  the  prisoner  at  the  bar 
he  did  this  very  merrily,  and  was  in  great  spirits  at  the  time 
of  signing  the  warrant  for  the  King's  execution. 

Martin.     That  does  not  imply  malice. 

Fwer  was  called  and  said,  I  was  pressing  to  come  near,  but 
I  was  put  off  by  an  officer,  or  soldier  there,  who  told  me  I 
should  not  be  there ;  I  told  him  I  was  ordered  by  that 
gentleman.  My  Lonls,  I  saw  a  pen  in  Cromweirs  hand,  and 
he  marked  Martin's  face  with  it,  and  Martin  did  the  like  to 
him;  but  I  did  not  see  any  one  set  his  hand,  though  I  did 
see  a  parchment  there  with  a  great  many  seals  to  it. 

Sir  Purheck  Temple.  When  that  horrid  murder  was  con- 
trived against  the  late  King,  there  came  some,  servants  of 
the  late  King,  to  my  father's  house,  to  engage  me  to  join 
with  them  to  attempt  the  King's  escape.  In  order  where- 
unto  they  told  me,  nothing  would  tend  so  much  to  his 
Majesty's  service,  as  to  endeavour  to  discover  some  part  of 
their  counsels,  for  that  it  was  resolved  by  Cromwell  to  have 
the  King  tried  at  the  High-Court  of  Justice,  as  they  called  it, 
the  next  day,  and  desired  me  to  be  there  to  discover  their 
counsels,  whereby  the  King,  and  those  that  were  to  attempt 
his  escape  might  have  notice.  The  next  day,  by  giving  money 
to  the  officer  of  the  Painted  Chamber,  I  got  by  daylight  into 
the  lobby  of  the  Lords-House;  I  esjued  a  hole  in  the  wall, 
under  the  hangings,  where  I  placed  myself  till  the  court  came, 
where  they  were  contriving  the  manner  of  trying  the  King 
when  he  should  come  before  them :  and  after  the  manner  of 
praying,  and  private  consults  amongst  themselves,  when  their 
prayer  was  ovei',  there  came  news  that  the  King  was  landed 
at  Sir  Robert  Cotton's  stairs;  at  which  Cromwell  ran  to  a 
window,  looking  at  the  King  as  he  came  up  the  garden,  he 
turned  as  white  as  the  wall :  returning  to  the  Board,  he 
spoke  to  Bradshaw,  and  Sir  Henry  Mildmay,  how  they  and 
Sir  William  Brereton  had  concluded  the  business ;  then 
turning  to  the  Board,  said :  "  My  masters,  he  is  come,  he  is 
come,  and  now  we  are  doing  that  great  work  that  the  whole 
nation  will  be  full  of ;  therefore  I  desire  you  to  let  us  resolve 
here  what  answer  we  shall  give  the  King  when  he  comes 
before  us ;  for  the  first  question  that  he  will  ask  us  will  bo, 
by  what  authority  and  commission  we  try  himi"  to  which 
none  answered  presently.  Then  after  a  little  space,  Henry 
Martin  rose  up,  and  said,  **  In  the  name  of  the  Commons  and 
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Parliament  assembled,  and  all  the  good  people  of  England;" 
which  none  contradicted,  so  all  rose  up,  and  then  I  saw  every 
officer  that  waited  in  the  room  sent  out,  by  Cromwell,  to  call 
away  my  Lord  such-a-one,  (whose  name  I  have  forgot,)  who 
was  in  the  Court  of  Wards  Chamber,  that  he  should  send  the 
instrument,  which  came  not,  so  they  adjourned  themselves  to 
Westminster-Hall,  going  into  the  Court  of  Wards  themselves, 
as  they  went  thither.  When  they  came  to  the  Court  in  West- 
minster-Hall, I  heard  the  King  ask  them  the  very  same 
question  that  Cromwell  had  said  to  them. 

Mr  Solicitor  General,  Gentlemen,  the  prisoner  at  the  bar 
confesses  his  hand  to  the  warrant  for  executing  the  King ;  you 
see  by  his  servant  how  meiTy  he  was  at  the  sport;  you  see 
by  this  witness,  how  serious  he  was  at  it,  and  gave  the  foun- 
dation of  that  advice  upon  which  they  all  proceeded ;  and  now 
he  says  he  did  it  not  traitorously,  I  humbly  conceive  he  means 
it  was  justifiable. 

Sir  Purheck  Temple,  At  another  time  I  was  in  town  on 
a  Friday,  and  wanting  horses  I  went  to  Smithfield,  where  I 
saw  the  state  horses  of  his  late  Majesty,  to  be  sold  in  the 
common  market;  at  which  I  called  the  rider,  said  I,  What 
makes  these  horses  here  1  Says  he,  I  am  to  sell  them ;  Why, 
said  I,  there's  the  King's  brand  upon  them,  C.  K.  and  he 
shewed  them  me :  said  I,  Will  you  sell  these  horses  1  What 
price  )  He  asked  me  three  or  fourscore  pound  apiece ;  says  I, 
Who  warrants  the  sale  of  these  horses?  Says  he,  Mr  Martin 
and  Sir  William  Brereton.  Afterwards  I  heard  the  horses 
were  taken  into  the  Mews  by  the  prisoner  at  the  bar,  and 
Sir  William  Brereton. 

Counsel,     Was  this  before  the  trial  ? 

Sir  Purheck  Temple,     It  was  in  1642,  or  1643. 

Counsel,     That's  nothing  to  this  business. 

Ma/rtin,  My  Lords,  the  commission  went  in  the  name  of 
the  Commons  assembled  in  Parliament,  and  the  good  people  of 
England;  and  what  matter  is  it  for  one  of  the  commissioners 
to  say,  "  Let  it  be  acted  by  the  good  people  of  England  1 " 

Mr  Solicitor  GenerdL  You  know  all  good  people  abhorred 
it.     I  am  soiTy  to  see  so  little  repentance. 

Martin,  My  Lords,  I  hope  that  which  is  urged  by  the 
learned  counsel,  will  not  have  that  impression  upon  the  Court 
and  jury  that  it  seems  to  have,  that  I  am  so  obstinate  in  a 
thing  apparently  so  ill :  My  Lords,  if  it  were  possible  for  that 
blood  to  be  in  the  body  again,  and  every  drop  that  was  shed 
in  the  late  wars,  I  could  wish  it  with  all  my  heart:  but,  I 
hope  it  is  lawful  to  offer  in  my  own  defence  that,  which, 
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when  I  did  it^  I  thought  I  might  do.  My  Lords,  there  was 
the  House  of  Commons,  as  I  understood  it,  (perhaps  your 
Lordships  think  it  was  not  a  House  of  Commons,)  but  then  it 
was  the  supreme  authority  of  England;  it  was  so  reputed 
both  at  home  and  abroad.  My  Lords,  I  suppose  he  that  gives 
obedience  to  the  authority  in  being,  de  facto ^  whether  de  jure, 
or  no,  I  think  he  is  of  a  peaceable  disposition,  and  far  from  a 
traitor.  My  Lords,  I  think  there  was  a  Statute  made  in  Henry 
the  Seventh's  time\  whereby  it  was  provided,  That  whosoever 
was  in  arms  for  the  King  de  facto,  he  should  be  indemnified, 
though  that  King  de  facto  was  not  so  de  jure :  and  if  supreme 
officers  de  facto  cau  justify  a  war,  I  presume  the  supreme 
authority  of  England  may  justify  a  judicature,  though  it  be 
but  an  authority  de  facto.  My  liords,  if  it  be  said  that  it  is 
but  a  third  estate,  and  a  small  parcel  of  that,  my  Lords,  it  was 
all  that  was  extant.  I  have  heard  lawyers  say,  that  if  there 
be  common,  appurtenant  to  a  tenement,  and  that  tenement  be 
all  burnt  down  except  a  small  stick,  the  common  belongs  to 
that  one  small  piece,  as  it  did  to  the  tenement  when  all  was 
standing.  I  shall  humbly  offer  to  consideration,  whether  the 
King  were  the  King  indeed,  such  a  one  whose  peace,  crowns, 
and  dignities,  were  concerned  in  public  matters:  he  was  not 
in  execution  of  his  offices,  he  was  a  prisoner.  I  will  not  detain 
you  long,  neither  would  I  be  offensive:  I  had  then,  and  I 
have  now,  a  peaceable  inclination,  a  resolution  to  submit  to 
the  government  that  God  has  set  over  me.  I  think  his 
Majesty  that  now  is,  is  King  upon  the  best  title  under  heaven, 
for  he  was  called  in  by  the  representative  body  of  England. 
I  shall,  during  my  life,  long  or  short,  pay  obedience  to  him : 
besides,  my  Lords,  I  do  owe  my  life  to  him,  if  I  am  acquitted 
for  this.  I  do  confess  I  did  adhere  to  the  Parliament's  army 
heartily ;  my  life  is  at  his  mercy ;  if  his  Grace  be  pleased  to 
grant  it,  I  have  a  double  obligation  to  him. 

Mr  Solicitor  General,  My  Lords,  this  gentleman,  the  pri- 
soner at  the  bar,  has  entered  into  a  discourse  that  I  am  afraid 
he  must  have  an  answer  in  Parliament  for  it.  He  hath  owned 
the  King,  but  thinks  his  best  title  is  the  acknowledgment  of 
the  people ;  and  he  that  has  that,  let  .him  be  who  he  will, 
has  the  best  title. 

Martin,  I  have  one  word  more;  I  humbly  desire  that 
the  jury  would  take  notice,  that  though  I  am  accused  in 
the  name  of  the  King,  that  if  1  be  acquitted,  the  King  is  not 
cast:  it  doth  not  concern  the  King  that  the  prisoner  be 
condemned,  it  concerns  him  that  the  prisoner  be  tried:  it  is 
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as  much  to  his  interest,  crown  and  digaity,  that  the  innocent 
be  acquitted,  as  that  the  nocent  be  condemned. 

Mr  Solicitor  General.  My  Lords,  this  puts  us  now  upon  the 
reputation  of  our  evidence;  and  you  may  see  how  necessary  it  is 
to  distinguish  between  contideiice  and  innocence ;  for  this  very 
person  that  desires  you  to  have  a  care  how  you  condemn  the 
innocent,  he  intimates  to  you,  that  he  is  an  innocent  person  at 
the  bar ;  and  yet  confesses  he  did  sit  upon  the  King,  sentence 
him  to  death ;  signed  the  wan'ant  for  the  execution ;  and  yet 
desires  you  to  have  a  care  of  condemning  innocence :  what  is 
this  at  the  bottom,  but  that  the  fact  is  such  as  I  dare  not  call 
innocence,  but  would  have  you  to  believe  it  such?  Gentlemen 
of  the  jury,  was  it  your  intention  the  King  should  be  so  tried 
as  this  prisoner  moved  ]  It  will  concern  you  to  declare,  that 
the  people  of  England  do  abhor  his  acts  and  principles ;  every 
act  the  prisoner  has  confessed,  the  sitting  in  that  court,  was 
treason ;  his  sentencing  was  treason ;  signing  the  warrant  for 
execution  was  the  highest  of  treasons :  Gentlemen,  all  that  he 
has  to  say  for  himself  is,  there  was  an  authority  of  his  own 
making,  whereby  he  becomes  innocent;  but  we  hope  out  of 
his  own  mouth  you  will  find  him  guilty. 

The  Jury  convicted  Martin. 

Millington,  Tichburn,  Roe,  Lilburn,  withdrew  their  plea 
of  not  guilty,  and  pleaded  guilty ;  Henry  Smith  after  a  little 
demur  as  to  whether  he  had  sealed  the  warrant  did  the  same. 
The  Lord  Chief  Baron  then  summed  up  directing  the  jury  to 
convict  the  prisoners,  which  they  did  at  once. 

Downes,  Potter,  Garland,  Meyne,  James  Temple,  Peter 
Temple,  Waite  and  Heveningham  were  then  put  on  their  trial, 
the  charge  against  them  was  that  they  had  sat  when  sentence 
was  pronounced  and  signed  the  death  warrant. 

After  making  a  long  speech  extenuating  his  conduct,  Downes 
pleaded  guilty.  Potter  also  confessed,  as  did  Meyne,  James 
Temple,  Peter  Temple,  Waite,  and  Heveningham. 

Garland  desired  that  evidence  might  be  brought  against 
him,  a  witness  named  Clark  swore  that  Garland  spat  in  the 
King's  face ;  thereupon  Garland  confessed  his  guilt. 

Tiie  jury  at  once  convicted  all  the  prisoners. 

Waller,  Fleetwood,  Hacker,  Axtell,  Hulet,  Pennington, 
Martin,  Millington,  Tichburn,  Roe,  Lilburn,  Smith,  and  Har- 
vey, were  then  placed  at  the  bar  to  receive  sentence. 

Waller  on  being  asked  why  sentence  should  not  be  passed, 
said.  My  Lords,  I  am  now,  it  seems,  convicted  by  law,  and  so 
adjudged  :  your  Lordships  the  other  day  on  my  desire  told  me 
I  might  have  liberty  to  speak  upon  my  trial,  I  must  now  beg 
the  like  for  a  condemned  person.     ' 


Charles  II, 


293 


Lord  Chief  Baron,  You  are  convicted,  not  condemned. 
Waller.  My  Lords,  I  was  the  first  that  pleaded  guilty,  I 
bless  God  that  he  gave  me  a  heart  to  do  it,  I  find  most  peace 
in  the  doing  it;  and  since  there  is  nothing  left  but  hope  of 
mercy,  I  humbly  submit  it  to  your  Lordships  to  hear  me  in 
this  sad  condition,  that  that  may  make  me  seem  more  capable 
of  mercy.  I  have,  my  Lords,  been  so  unhappy  to  have  been 
transplanted  out  of  my  country  these  thirty  years.  I  have 
been  but  once  these  eleven  years  in  England. 

Lord  Chief  Baron,  I  must  not  hinder  you,  because  it  is 
for  mercy  that  you  plead ;  but  consider  with  yourself  whether 
it  will  not  be  better  to  give  it  in  a  petition :  I  leave  it  to  you, 
we  can  do  nothing  in  point  of  mercy  but  judgment. 

Waller,  Only  this,  (my  Lords,)  whether  I  am  not  the  more 
capable  of  your  mercy. 

Lord  Chief  Baron..  That  you  may  understand  it,  the  Act 
of  Indemnity  of  Parliament  has  excepted  you;  yet  upon  some 
qualifications :  we  are  to  proceed  according  to  law,  that  is,  to 
go  to  conviction  and  judgment.  The  Act  says,  that  after  judg- 
ment there  shall  be  no  execution,  but  that  it  shall  be  suspended 
till  a  further  Act  of  Parliament  is  passed  for  that  purpose; 
so  that  in  the  meantime  we  are  to  proceed  no  further  than 
judgment.  That  which  concerns  mercy  is  referred  to  another 
place.  If  you  please  to  say  anything  to  satisfy  us,  or  to  go  by 
way  of  petition,  it  must  be  left  to  you,  but  what  you  say  for 
mercy  is  nothing  to  us. 

Fenningto^i  said  nothing. 

Martin  claimed  the  benefit  of  the  proclamation. 

MiUingfton  urged,  I  have  made  a  public  presentment  of  my 
sorrow  for  this  oftence  formerly,  and  many  times.  I  shall  now 
desire  no  more,  but  humbly  beg  that  I  may  have  the  benefit 
of  the  proclamation,  and  pray  his  Majesty's  most  gracious 
pardon. 

Tichhurriy  Roe,  Hacker  and  Harvey  said  nothing. 

LUburn,  Dovmes,  and  the  two  Temples  claimed  the  benefit 
of  the  proclamation. 

AxteU  said.  My  case  differs  from  the  rest  of  the  gentlemen. 

Lord  Chief  Baron,  I  would  be  loth  to  hinder  you,  but  I 
must  tell  you,  that  what  has  been  over-ruled  must  not  be 
spoken  to;  if  you  have  anything  against  the  indictment,  or 
matter  of  law,  go  on. 

Axtell,     I  have  one  thing  more  that  I  did  not  then  mention. 

Lord  Chief  Ba/ron.  If  it  tend  not  as  an  exception  to  the 
indictment  it  is  not  to  be  heard. 

AxCeU.     My  Lords,  then  I  shall  apply  myself  to  that  point  j 
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I  humbly  conceive,  that  my  overt-acts  were  not  sufficiently 
set  down  in  the  indictment,  as  might  be  sufficient  in  law  to 
attaint  me  of  high-treason ;  I  do  not  remember  that  the  overt- 
act  that  was  applied  to  me  in  evidence  was  charged  in  the 
indictment ;  I  have  only  that  exception,  because  of  the  insuffi- 
ciency of  that  point.  In  the  next  place,  there  is  not  the  right 
addition  to  my  name;  there  are  many  persons  of  the  same 
name ;  I  am  arraigned  by  the  name  of  Daniel  Axtell  of  West- 
minster, in  the  county  of  Middlesex,  gentleman.  I  think  none 
knew  me  to  live  there,  and  inhabit  there. 

Lord  Chief  Baron,  I  would  not  interrupt  you ;  this  is 
past ;  you  should  have  made  your  exception  to  that  as  Master 
Martin  did  before  concerning  his  name ;  that  should  have  been 
first  done ;  you  have  appeared  and  pleaded  to  that  name,  and 
it  was,  late  of  Westminster. 

Axtell.  My  Lords,  I  have  this  to  speak  in  arrest  of  judg- 
ment, that  the  indictment  being  grounded  upon  that  Statute 
of  the  25  Edward  III.,  it  is  either  mistaken,  or  not  pursued ;  I 
yesterday  gave  you  the  judgment  of  the  Lords  and  Commons 
concerning  the  Statute  in  relation  to  my  case;  I  say  the 
Statute  was  mistaken,  or  not  pursued.  I  do  not  find  in  that 
Statute  that  words  are  an  overt-act,  words  only. 

Lord  Chief  Baron,  This  was  over- ruled.  The  things  that 
you  objected  were  these,  that  there  is  not  any  overt-act  that  is 
laid  that  could  be  applicable  to  your  case ;  if  it  were  not  par- 
ticularly applicable  it  would  be  nothing :  but  there  is  an  overt- 
act,  you  were  present  at  the  Court,  beating  the  soldiers,  send- 
ing for  an  executioner :  but  for  words,  if  one  man  should  say, 
here  is  the  King,  go  and  kill  him,  this  is  treason;  but  you 
were  guilty  in  all,  according  to  law.  You  being  there,  and 
doing  this,  you  were  not  guilty  only  of  the  words,  but  of  all 
that  was  done  ;  there  is  none  but  principals  in  treasou.  What 
we  say  and  do  to  you  we  well  know  we  must  answer  before 
God  Almighty  for  it. 

Axtell.  I  have  but  one  word  more ;  truly  I  do  appeal  to 
God,  before  whom  I  shall  have  another  trial,  I  do  not  find 
myself  guilty  either  of  consulting,  contriving,  or  having  a  hand 
in  the  death  of  the  King;  I  am  innocent,  and  I  pray  God  that 
my  innocent  blood 

Lord  Chief  Baron,     Pray,  Sir — 

Axtell,     May  not  cry — 

Lord  Chief  Baron,  You  are  now  to  speak  in  a-rrest  of 
judgment. 

'     Axtell,     I  have  no  more;  I  pray  your  Lordships'  favour 
and  mercy  to  me. 
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Clerk  William  Hulet,  alias  Howlet,  Hold  up  thy  hand. 
Thoii  art  in  the  same  condition,  what  canst  thou  say  for  thyself 
why  judgment,  &cJ 

Hulet  Truly,  my  Lords,  T  have  little  further  to  say;  if  you 
had  been  pleased  to  give  me  further  time  I  should  have  cleared 
myself:  I  call  God  above  to  witness  upon  this  account  that  I 
am  as  clear  as  any  man ;  I  submit  to  the  mercy  of  the  Court. 

Lord  Chief  Ba/ron,  Notwithstanding  the  judgment  will 
pass  against  you  there  may  be  some  time  till  his  Majesty's 
pleasure  be  known  before  any  execution  will  be  upon  that 
judgment  against  you;  in  the  mean  time  we  must  proceed 
according  to  law  and  justice. 

The  Lord  Chief  Baron  made  the  following  speech : — 

You  that  are  prisoners  at  the  bar,  you  stand  here  in  several 
capacities,  yet  all  of  you  persons  convicted  of  the  detestable 
and  execrable  murder  of  our  Sovereign  Lord  King  Charles  the 
First,  of  blessed  memory.  Mistake  me  not,  I  do  not  say  that 
you  are  all  of  you  guilty  of  executing  the  fact,  but  in  law, 
and  in  conscience,  pro  tanto,  though  not  pro  toto,  you  are 
guilty  of  it,  in  that  you  prepared  the  way  and  means  to  it,  in 
that  you  brought  his  head  to  the  block,  though  you  did  not  cut 
it  off.  You  are  here  in  three  sorts,  and  I  must  apply  my 
words  accordingly;  I  do  it  with  much  sorrow  of  heart,  many 
of  you  being  persons  of  liberal  education,  great  parts;  I  say 
you  are  of  three  sorts.  As  to  some  of  you,  though  the  judg- 
ment of  death  is  to  pass  against  you,  by  his  Majesty's  grace 
and  favour,  and  the  mercy  of  the  two  Houses  of  Parliament, 
execution  will  be  suspended  until  another  Act  of  Parliament 
passes,  William  Heveningham,  is  in  another  capacity;  for  I 
presume  some  time  will  be  given  to  him  to  consider  of  some- 
thing relating  to  him,  before  any  order  will  be  given  for  his 
execution;  for  Daniel  Axtel  and  Francis  Hacker;  as  it  yet 
stands  before  us,  there  is  no  mercy,  there  is  no  room  for  it: 
but  though  you  be  in  these  several  classes,  yet  what  I  shall 
say  will  concern  you  all,  because  I  do  not  know  how  it  may 
fall  with  you ;  none  of  us  know  how  soon  we  may  come  to  our 
deaths,  some  sooner  than  others;  all  must  come  to  it:  You 
are  now  before  the  tribunal  of  man,  but  that  is  for  judg- 
ment for  your  offence  here;  but  there  is  another  judgment 
hereafter,  and  a  tribunal  before  which  both  you  and  we  must 
stand,  every  man  here,  and  we  must  receive  according  to  our 
work;  those  that  have  done  ignorantly,  by  a  serious  and  un- 
feigned repentance,  God  Almighty  may  shew  mercy  unto  them. 
He  hath  reserved  mercy  even  for  the  greatest  offenders.  St  Paul 
himself,  when  he  persecuted  Christ  ignorantly,  upon  his  repent- 
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ance  found  mercy;  those  of  you  that  are  not 'yet  convicted 
in  your  consciences  of  the  foulness  of  this  honid  fact,  look 
into  your  consciences  a  little  more,  and  see  if  it  be  not  a  great 
judgment  for  your  former  offence,  that  you  should  be  given 
over  to  a  reprobate  sense;  let  me  tell  you,  a  seared  conscience,  a 
bold  confidence,  not  upon  good  grounds,  is  so  far  from  securing 
the  conscience,  it  may  stifle  perhaps  the  mouth  of  conscience, 
but  it  will  rise  up  more  in  judgment  against  you.  You  have 
made  your  defence,  and  I  do  not  blame  you  for  it;  life  is 
precious,  but  remember  the  thoughts  of  your  hearts  are  open; 
whether  you  did  it  ignorantly,  covetously,  or  to  get  the  govern- 
ment into  your  own  hands,  that  I  am  not  able  to  search  into, 
God  and  you  only  know  that;  give  me  leave  to  say  some- 
thing, perhaps  I  have  repeated  it  by  parts  before;  Grod  is  my 
witness  I  speak  from  mine  own  conscience,  because  I  saw  it 
stuck  with  some  of  you,  that  is,  that  whatsoever  the  case  was, 
that  by  the  laws  of  these  nations,  the  fundamental  laws,  there 
could  not  be  any  coercive  power  over  your  King.  I  speak  it 
again,  because  I  would  as  near  as  I  could  speak  the  whole 
truth,  and  would  not  mislead  any  man  in  such  a  case ;  re- 
member that  no  power,  no  person,  no  community  or  body  of 
men,  (not  the  people,  either  collectively  or  representatively,) 
have  any  coercive  power  over  the  person  of  the  King,  by  the 
fundamental  laws;  for  that,  I  shall  shew  you  what  all  of  you 
might  remember,  that  is,  your  Oaths  of  Allegiance  and  Supre- 
macy, and  add  to  this  the  obligations  which  all  this  whole 
nation  did  oblige  themselves  to,  by  the  Parliament,  without 
question,  then  rightly  represented,  and  in  being,  the  first  of 
King  James ;  whereby  to  shew  you,  that  not  only  persons,  but 
the  body  politic  of  the  nations,  not  only  the  single  members, 
but  the  members  in  both  Houses  of  Parliament,  were  loyal  and 
obedient  subjects  to  the  King,  their  head,  even  to  yield  a 
natural  and  humble  obedience  and  allegiance.  I  told  you  the 
Act  of  1  King  James  ^,  when  King  James  oame  first  into  Eng- 
land, we  the  Lords  and  Commons  representing  the  whole  people 
of  the  nation,  acknowledging  an  humble  and  natural  liege 
obedience  to  the  King,  his  heirs  and  successors,  as  supreme; 
and  in  the  name  of  themselves,  and  all  the  people,  humbly 
submitting  themselves  until  the  last  drop  of  their  blood  be  spent 
in  defence  of  the  King  and  his  royal  posterity ;  and  they  there- 
fore obliged  themselves  and  all  the  people  of  England,  as  lar 
as  they  could  represent  them,  to  be  bound  to  him  and  his  im- 
perial crown.  Remember  these  were  not  words  of  compli- 
ment ;  you  sliall  find  that  they  all  of  them,  and  so  did  so  many 
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of  you  as  are  members  of  Parliament,  yea,  all  of  you,  before 
you  came  into  the  House  of  Commons,  took  the  Oath  of  Alle- 
giance, which  was  made  after  this  recognition,' the  third  and 
fourth  of  King  James  \  or  otherwise  were  not  to  be  members. 
What  was  that  Oath  of  Allegiance  that  you  took?  It  was, 
that  you  should  defend  the  King,  his  person, .  his  crown  and 
dignity:  what  was  it?  not  only  against  the  Pope's  power  to 
depose,  but  the  words  are,  "or  otherwise;"  look  into  the  Act, 
and  reflect  upon  your  own  conscience,  and  you  shall  find  that 
all  did  swear  to  defend  the  King,  his  crown  and  dignity,  and 
there  it  is  called  imperial  crown.  See  how  far  you  have  kept 
this  oath:  in  the  Oath  of  Supremacy,  which  you  all  took, 
therein  you  further  acknowledged  that  the  King  was  the  only 
supreme  governor  of  this  realm :  mark  the  words ;  you  swore, 
that  the  King  is  the  only  supreme  governor  of  this  realm; 
and  that  you  would  defend  all  jurisdictions,  privileges,  pre- 
eminences, and  authorities,  granted  or  belonging  to  the  King's 
highness,  his  heirs,  and  successors,  or  united  and  annexed  unto 
the  imperial  crown  of  this  realm.  For  the  first,  if  the  King  be 
supreme  then  there  is  no  co-ordination.  Non  habet  majorem, 
non  Iwbet  parem;  that  word  (imperial  crown)  is  at  least  in 
nine  or  ten  several  statutes;  it  is  the  very  word  in  this  Act 
that  was  made  lately  in  pursuance  of  former  Acts  concerning 
judicial  proceedings'.  It  is  in  the  1st  of  Queen  Elizabeth, 
the  3rd  and  the  8th  of  Elizabeth,  the  24th  of  Henry  VIII., 
Chap.  12,  there  it  is  said  this  kingdom  is  an  imperial  crown, 
subject  to  none  but  God  Almighty.  l>efore  these  times  you 
shall  find  in  the  16  of  Richard  the  Second,  the  Statute  of 
Praemunire,  the  crown  of  England  subject  to  God  alone.  I 
will  go  higher,  William  Rufus,  when  he  wrote  to  the  Pope 
challenged,  and  had  the  same  liberty  in  this  kingdom  of 
England,  as  the  Emperor  had  in  his  empire;  (mistake  me  not, 
I  speak  only  as  to  the  person  of  the  King,)  I  do  not  meddle 
of  rights  between  the  King  and  subjects,  or  subject  and  sub- 
ject; you  see  in  this  case  concerning  the  death  of  his  Majesty's 
dear  father,  and  our  blessed  sovereign,  of  happy  memory,  he 
doth  not  judge  himself,  but  according  to  law;  that  which  I 
iissert  is  as  to  the  person  of  the  King,  which  was  the  privilege 
of  Emperors,  as  to  their  personal  privileges;  if  he  had  offended, 
and  committed  an  offence,  he  was  only  accountable  to  God 
himself.  You  swore  to  be  faithful  to  the  King  as  supreme. 
The  King  of  Poland  hath  a  crown,  but  at  his  Oath  of  Corona- 
tion it  is  conditioned  with  the  people,  that  if  he  shall  not 
govern  according  to  such  and  such  rules  they  shall  be  freed 
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from  their  homage  and  allegiance.  But  it  differs  with  our 
King,  for  he  was  a  king  before  oath.  -  The  King  takes  his  oath, 
but  not  upon  any  condition;  this  I  shew  you,  to  let  you  see 
that  we  have  no*  coercive  power  against  the  King.  The  King 
of  England  was  anointed  with  oil  at  his  coronation,  which  was 
to  shew  that  absolute  power,  (I  do  not  say  of  government,) 
but  of  being  accountable  to  God  for  what  he  did :  The  law 
says,  The  King  doth  injury  to  no  man ;  not  but  that  the  King 
may  have  the  imbecilities  an;l  infirmities  of  other  men,  but 
the  King  in  his  single  person  can  do  no  wrong:  but  if  the 
King  command  a  man  to  beat  me,  or  to  disseize  me  of  my  land, 
I  have  my  remedy  against  the  man,  though  not  against  the 
King.  The  law  in  all  cases  preserves  the  person  of  the  King 
untouched;  but  what  is  done  by  his  Ministers  unlawfully, 
there  is  a  remedy  against  his  Ministers  for  it;  but  in  this 
case,  when  you  come  to  the  person  of  the  King,  what  do  our 
law-books  say  1  they  call  him.  Caput  EeipuhlicoB,  Solus  populi, 
the  lieutenant  of  God;  and  let  me  tell  you,  thei*e  was  never 
such  a  blow  given  to  the  Church  of  England,  and  the  Pro- 
testant religion.  The  case  of  the  Spencers,  cited  by  Loi'd 
Coke,  in  Calvin's  case*,  says  that  homage  is  due  to  the  King  in 
his  politic  capacity;  and  thence  they  made  this  damnable 
inference,  that  therefore  if  the  King  did  not  demean  him- 
self as  he  ought,  that  he  should  be  reformed,  pure  aspertee, 
by  asperity,  sharpness,  or  imprisonment;  but  this  was  con- 
demned by  two  Acts  of  Parliament  in  print;  one  was  called 
the  banishment  of  Hugh  Spencer;  and  the  other  is  in 
1  Edward  III.  upon  the  Roll.  In  the  fii-st  of  Henry  tfhe 
Seventh  you  shall  find  it  in  the  printed  Seven  Books,  he  saith, 
That  as  to  the  regality  of  his  crown,  he  is  immediately 
subject  unto  God.  Mark  the  doctrine  of  the  Church  of  Eng- 
land, Gentlemen;  I  do  not  know  with  what  spirit  of  equivoca- 
tion any  man  can  take  that  Oath  of  Supremacy :  you  shall  find 
in  the  Articles  of  the  Church  of  England,  the  last  but  one  or 
two;  it  is  that  Article  which  sets  forth  the  doctrine  of  the 
Church  of  England ;  it  says,  that  the  Queen,  and  so  the  Kin<r, 
hath  the  supreme  power  in  this  realm,  and  hath  the  chief 
government  over  all  the  estates  of  the  realm;  tliis  was  shortly 
after  making  the  Act;  the  Articles  were  in  1562,  and  it  came 
in  1558,  or  1559;  it  is  to  shew  you  the  King  hath  the  chief 
government  over  all  the  estates  within  the  nation;  and,  you 
find  it  was  not  only  the  judgment  of  the  Church,  but  of  the 
Parliament.  They  did  confirm  this  Article  so  far,  that  they 
appointed  that  no  man  should  take,  or  be  capable  of  a  living, 
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but  those  that  had  taken  that  oath.  God  forgive  those  mi  uls- 
ters that  went  against  it.  The  Queen,  and  the  Church,  were 
^yilling  that  these  should  be  put  iuto  Latin,  that  all  the  world 
might  see  the  confession  of  the  Church  of  England,  and  of 
the  people  of  England :  I  have  told  you  how,  and  wherein, 
the  chief  power  consisted;  not  in  respect  the  King  could  do 
what  he  would;  no,  the  Emperors  themselves  did  not  claim 
that;  but  this  they  claimed,  that  they  were  not  accountable 
to  man  for  what  they  did :  no  man  ought  to  touch  the  person 
of  the  King;  I  press  it  to  you  in  point  of  conscience;  you  see 
in  the  Scripture,  in  Psalm  51,  the  Psalm  of  Mercy,  whereby 
we  ask  pardon  of  God  for  our  great  offences ;  I  think  none  of 
you  in  this  condition  but  will  join  in  this;  you  know  the  adul- 
tery and  murder  that  David  committed,  this  penitential  Psalm 
was  made  for  that;  what  does  he  sayl  "against  thee,  thee  only 
have  I  sinned,  &c.,  tibi  soli  peccavi,  Domine ;"  not  because  he 
had  not  sinned  against  man,  for  it  is  plain  he  h:id  sinned  both 
against  Bathsheba  and  Uriah  too;  but  because  he  was  not 
liable  to  the  tribunal  of  man,  he  was  not  bound  or  accountable 
to  any  man  upon  earth.  And  now,  I  beseech  you  consider, 
that  some  of  you  for  ought  I  know  suddenly,  and  some  of 
you  for  ought  I  know  not  long  after,  all  of  us,  we  do  not  know 
how  soon,  must  come  to  make  a  right  account  to  God  of  what 
we  have  done.  After  this  life  you  enter  into  eternity,  an 
eternity  of  happiness,  or  of  woe;  God  Almighty  is  merciful  to 
those  that  are  truly  penitent;  as  to  the  thief  upon  the  cross, 
and  to  all  that  are  of  a  penitent  heart.  You  are  persons  of 
education,  do  not  you  go  on  in  an  obstinate  perverse  course, 
for  shame  of  men,  even  this  shame  which  you  now  have,  and 
which  you  may  have  when  you  come  to  die;  a  sanctified  use 
may  be  made  of  it;  you  pay  to  God  some  part  of  that  punish- 
ment which  you  owe  to  him  for  your  sins,  I  have  no  more 
to  say,  but  the  next  thing  I  have  to  do,  is  to  give  the  sen- 
tence, the  judgment,  which  truly  I  do  with  as  unwilling  a 
heart  as  you  do  receive  it.  You  prisoners  at  the  bar,  the 
judgment  of  the  Court  is  this,  and  the  Court  doth  award, 
That  you  be  led  back  to  the  place  from  whence  you  came, 
and  from  thence  be  drawn  upon  an  hurdle  to  the  place  of 
execution,  and  there  you  shall  be  hanged  by  the  neck,  and 
being  alive  shall  be  cut  down,  your  privy  members  be  cut  off, 
your  entrails  taken  out  of  your  bodies,  and  (you  living)  the 
same  be  burnt  before  your  eyes,  and  your  heads  to  be  cut  off, 
your  bodies  be  divided  into  four  quarters,  and  heads  and  quar- 
t-ers  be  disposed  of  at  the  pleasure  of  the  King's  Majesty,  and 
the  Lord  have  mercy  upon  your  soula' 
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On  the  19th  Heveninghara  was  brought  up  for  judgment, 
and  sentence  was  pronounced  in  the  usual  form. 

This  finished  the  trials  of  the  Regicides.  In  all  forty-nine 
were  indicted ;  of  these  twenty-six  were  tried  and  convicted. 
The  others  being  absent  abroad  could  not  be  tried  and  were 
outlawed.  Of  the  twenty-six  prisoners  convicted,  as  thirteen 
had  surrendered  in  accordance  with  the  King's  proclamation, 
they  could  not  legally  be  executed  until  an  act  authorising 
their  execution  was  passed.  It  was  however  thought  right  to 
execute  one  of  them  Scroop,  at  once,  and  out  of  the  remaining 
thirteen  who  could  be  put  to  death  without  question  to  execute 
nine. 

On  the  13th  October,  1660,  Harrison  was  executed  at 
Charing-Cross ;  on  the  16th  Carew,  and  on  the  16th  Cook  and 
Peters;  on  the  17th  Scott,  Clements,  Jones,  and  Scroop  suf- 
fered at  the  same  place;  on  the  19  th  Ax  tell  and  Hacker  at 
Tyburn. 

The  following  letter  gives  an  account  of  the  executions  : — 
"  On  Saturday  your  countryman  Harrison  began  and  led  the 
dance  of  that  black  masque,  being  the  day  between  10  and  12 
hanged  and  quartered  where  Charing-Cross  stood;  on  Mon- 
day John  Carew  died  in  the  same  place  and  manner;  on 
Tuesday,  despairing,  Hugh  Peters  and  John  Cook,  the  only 
penitent,  were  hanged  and  quartered  in  the  same  place;  on 
Wednesday  Thomas  Scott,  railing,  and  Gregory  Clements  howl- 
ing, because  he  said  his  sin  could  not  be  forgiven,  died  as  and 
where  the  rest;  and  an  hour  after  came  John  Jones  and  made  no 
bones  either  of  his  fact  or  fortune,  and  he,  with  Adrian  Scroop, 
who  all  along  desired  the  prayers  of  the  people,  ended  their 
lives  by  the  same  death  in  the  same  place ;  and  now  the  stench 
of  their  burnt  bowels  so  putrified  the  air  as  the  inhabitants 
thereabouts  petitioned  his  Majesty  there  might  be  no  more 
executed  in  that  place ;  therefore  on  Friday,  Francis  Hacker, 
without  remorse,  and  Daniel  Axtell  who  dissolved  himself  into 
tears  and  prayers  for  the  King  and  his  own  soul  were  executed 
at  Tyburn,  where  Hacker  was  only  hanged,  and  his  brother 
Rowland  Hacker,  had  his  body  entire,  which  he  begged,  and 
Axtell  was  quartered.  The  rest  of  the  condemned  rebels  are 
returned  to  the  Tower  till  his  Majesty  and  the  Parliament 
resolve  what  shall  be  done  with  them\" 

In  addition  to  these  ten,  Okey,  Barkstead  and  Corbet  were 
executed  in  1662.  On  the  Restoration  they  escaped  to  Hol- 
land, and  two,  Barkstead  and  Okey  went  to  reside  in  Oermany. 
Barkstead  had  to  return  to  Holland  on  business,  and  he  per- 
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suaded  Okey  to  accompany  him.  They  seem  to  have  feared 
being  given  up  for  they  applied  both  to  the  States-General  and 
to  the  English  Ambassador,  Sir  George  Downing,  for  protection; 
and  according  to  them  protection  was  promised.  They  went  to 
Delft,  and  Corbet  came  there  to  see  them,  while  there  they  were 
arrested  at  night  (as  they  said,  at  Sir  George  Downing*s  insti- 
gjation),  sent  to  prison,  placed  on  board  an  English  frigate, 
taken  to  England  and  placed  in  the  Tower ;  they  were  soon 
after  an*aigned  before  the  King's  Bench  as  attainted  traitors, 
included  in  the  Act  attainting  certain  persons  of  high  treason 
for  the  murder  of  Charles  1/  Some  writers  say  on  the  out- 
lawries as  well.  The  only  point  the  Court  allowed  to  be  men- 
tioned was,  whether  they  were  or  were  not  the  persons  named 
in  the  Act.  To  ascertain  this  a  jury  was  impanneled,  on  the 
prisoners  confessing  that  they  were  the  same,  the  jury  at  once 
found  a  verdict  of  guilty,  and  the  prisoners  were  soon  after- 
wards sentenced  and  executed. 

The  following  is  Kelyng's  report  of  their  trial": — 
"Memorandum,  that  in  Easter  term  14  Car.  II,  John 
Barkstead,  John  Okey  and  Miles  Corbet,  three  of  those  persons 
who  presumed  to  judge  the  late  King  to  death  were  appre- 
hendefl,  they  then  being  outlawed  upon  the  former  indictment, 
and  they  were  brought  to  the  Kind's  Bench  bar  and  demanded 
severally  what  they  could  say  why  execution  should  not  be 
awarded  against  them  (after  the  indictment  was  first  read  to 
them)  and  they  pleaded  they  were  not  the  same  persons ;  and 
thereupon  the  same  day  a  jury  was  presently  returned,  the 
Court  sitting,  and  they  found  they  were  the  same  persons  and 
so  execution  awarded,  which  was  after  done  accordingly.  Note 
so  is  the  report  in  the  manuscript,  but  the  record  is  of  an 
attainder  by  Act  of  Parliament,  but  there  might  be  an  outlawry 
also*." 

The  trials  of  the  regicides  were  on  the  whole  more  fair 
than  might  have  been  expected ;  probably  U[)  to  this  time  no 
State  prisoners  had  been  so  fairly  tried.  The  Court  seems  to 
have  admitted  that  the  prisoners  had  legal  rights  and  were  to 
be  tried  by  the  laws  of  the  land.  This  is  expressly  stated  by  the 
Lord  Chief  Baron  in  charging  the  grand  jury.  "  If,"  he  said, 
**the  King  will  try  men  for  his  father's  death,  he  must  try 
them  by  the  laws;  the  law  is  the  rule  and  square  of  his  actions 
by  which  he  himself  is  judged."  It  is  tnie  that  the  trials  of 
the  regicides  extended  the  law  of  constructive  treason,  or 
rather  affirmed  the  doctrines  on  the  subject  already  laid  down. 

1  12  Car.  II,  c.  30,  see  ante,  p.  44.  ^  Beports,  p.  13. 
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"  If,"  says  the  Lord  Chief  Baron,  "  men  take  up  arms  on  any 
public  pretence  against  any  particular  cause  and  assemble  in 
a  warlike  manner,  it  is  treason,  and  within  the  branch  of 
levying  war  against  the  King;"  thereby  affirming  to  the  full 
the  doctrine  that  to  attempt  any  reform  or  alteration  of  the 
law  by  force  is  treason.  The  right  of  challenge  was  fully 
admitted  by  the  Court  as  an  inherent  right  in  the  prisoners. 
The  prisoners  were  allowed  full  liberty  of  speech,  and  the  Court 
laid  down  the  proposition  so  often  denied  in  the  older  cases, 
that  it  was  the  Judge's  duty  to  act  as  the  prisoner's  counsel. 
The  witnesses  were  produced  in  Court  and  gave  their  evidence 
in  the  prisoner's  presence,  and  he  was  allowed  to  cross-examine 
them;  the  necessity  for  two  witnesses  was  also  admitted. 
But  although  the  prisoners  were  better  treated,  Pome  very 
doubtful  propositions  of  law  were  laid  down.  The  Chief 
Baron,  in  addition  to  holding  that  the  King  could  do  no  wrong, 
also  laid  it  down  that  "  the  King  of  England  is  a  prince  who 
hath  an  imperial  crown,  so  that  he  cannot  be  punished  in  his 
own  person  if  he  does  that  which  is  unlawful,"  a  proposition 
that  judged  in  the  light  of  subsequent  events  seems  of  question- 
able validity.  It  was  also  held  that  no  person  who  acted 
under  orders,  even  at  the  peril  of  his  life,  could  plead  those 
orders  as  a  defence  if  he  was  tried  for  treason,  or  in  other 
words,  duress  is  no  defence  in  treason;  as  the  act  alone  is 
regarded,  not  the  intention  that  inspired  the  act.  Two  of  the 
Judges  were  called  to  give  evidence  agaiiist  the  prisoners,  and 
the  Court  held  their  evidence  admissible. 

The  other  fifteen  regicides  who  were  convicted  and  had 
surrendered  upon  the  proclamation  could  not,  in  accordance 
with  the  Act  of  Indemnity*,  be  put  to  death  without  the 
consent  of  Parliament.  This  was  never  asked,  so  their  punish- 
ment was  imprisonment  and  forfeiture  of  their  estates.  Their 
imprisonment  in  remote  fortresses,  castles,  and  parts  beyond 
the  seas,  was  one  of  the  great  causes,  according  to  Hallam, 
that  led  to  the  Habeas  Corpus  Act  being  passed. 

Had  the  proceedings  stopped  here  it  would  be  difficult  to 
say  anything  against  the  government  for  the  punishment  they 
inflicted ;  twenty-nine  convictions  and  thirteen  executions  for 
the  greatest  rebellion  the  country  has  yet  experienced,  is  as 
nothing  when  compared  with  the  wholesale  executions  after 
the  Pilgrimage  of  Grace,  the  Northern  Rebellion  under  Eliza- 
beth, or  even  those  that  followed  the  Rebellions  of  1715  or  1745, 
or  the  severity  wiLh  which  in  our  own  day  and  in  our  own  time 

1  12  Car.  II.  c.  11,  sec.  S6.    See  ante,  p.  34. 
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political  disturbances  have  been  punished ;  but  unfortunately  for 
their  reputation  the  government  did  not  stop  hera  The  Statute 
12  Car.  II.  c.  30^  attainted  a  number  of  the  regicides  who  were 
dead  at  the  restoration ;  this  is  one  of  the  very  few  cases  in 
which  government  has  declined  to  admit  the  principle  that 
"in  the  grave  all  enmity  is  buried."  Both  Houses  of  Parlia- 
ment passed  a  resolution  **  That  the  carcases  of  Oliver  Crom- 
well, Henry  Ireton,  John  Bradshaw,  and  Thomas  Pride, 
whether  buried  in  Westminster  Abbey  or  elsewhere,  be  with 
all  expedition  taken  up  and  drawn  upon  a  hurdle  to  Tyburn, 
and  there  hanged  up  in  their  coffins  for  some  time,  and 
after  that  buried  under  the  said  gallows;  and  that  John 
Norfolk,  Serjeant-at-arms,  do  take  care  that  these  orders  be 
put  in  effectual  execution  by  the  common  executioner  for  the 
county  of  Middlesex,  and  all  such  others  to  whom  it  shall 
respectively  appertain,  who  are  required  in  their  several  places 
to  conform  to  and  observe  the  orders  with  effect,  and  the 
Sheriff  of  Middlesex  is  to  give  his  assistance  herein  as  there 
shall  be  occasion;  and  the  Dean  of  Westminster  is  desired  to 
give  directions  to  his  officers  of  the  Abbey  to  be  assistants  in 
the  execution  of  the  order." 

On  the  30th  January,  1661,  the  12th  anniversaiy  of 
Charles'  execution,  this  order  was  executed.  The  coffins  of 
Cromwell,  Ireton  and  Bradshaw  were  taken  out  of  their  graves 
at  Westminster  and  drawn  upon  hurdles  to  Tyburn;  where 
they  were  opened,  the  bodies  pulled  out  and  hung  at  the  three 
angles  of  the  gallows  till  sunset,  then  taken  down,  beheaded, 
cast  into  a  deep  pit  under  the  gallows,  and  the  heads  set  upon 
poles  on  Westminster  Hall. 

Vengeance  did  not  rest  here ;  an  order  was  given  by  the 
King  to  the  Dean  and  Chapter  of  Westminster  to  take  up 
the  bodies  of  such  persons  who  had  been  unwarrantably 
bulled  in  the  chapel  of  Henry  VII,  and  in  other  places  and 
chapels  in  the  collegiate  church  of  Westminster  since  1641, 
and  to  bury  them  in  the  churchyard  adjacent.  Some  twenty 
j)ersons  were  disinterred  under  this  warrant,  som'e  among  them, 
such  as  Elizabeth  Cromwell,  the  protector's  mother ;  Elizabeth 
Claypole,  his  favourite  daughter,  might  not  have  been  en- 
titled to  a  place  in  the  Abbey ;  but  others,  such  as  Blake,  the 
«i;reat  naval  hero  of  the  age;  Pym,  the  leader  of  the  laong 
Parliament,  clearly  were.  All  the  bodies  were  however  taken 
out  of  their  graves,  thrown  indiscriminately  into  a  pit  in  St 
Margaret's  churchyard,  and  the  purity  and  sanctity  of  the 
Abbey  vindicated. 

^  Ante,  p.  a. 
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It  is  difficult  to  express  any  opinion  on  such  conduct — 
conduct  unworthy  not  only  of  an  English  King,  but  of  an 
English  gentleman.  Whatever  view  we  may  take  of  the  great 
rebellion ,  whether  we  regard  it  as  a  great  crime  or  as  a  great 
popular  movement — the  forerunner  of  all  the  movements  that 
have  since  convulsed  Europe — all  will  agree  that  thus  to  outrage 
these  graves  was  a  blunder,  and  something  even  worse. 

JFifth  Mmiarchy  Rebellion, 

Before  the  regicides  were  cold  in  their  graves,  Charles' 
government  found  that  even  in  the  midst  of  the  exuberant 
loyalty  with  which  the  King  had  been  received  consider- 
able discontent  existed.  The  first  alarm  arose  from  the  Fifth 
Monarchy  men,  fanatical  republicans  who  held  that  there 
was  no  King  but  King  Jesus,  and  that  it  was  their  duty 
to  take  up  arms  for  him  against  all  the  powei-s  of  the  earth, 
the  King,  General  Monk,  and  the  Duke  of  York,  to  fight 
against  the  carnal,  to  ''bind  the  Kings  in  chains  and  the 
nobles  in  links  of  iron."  They  rebelled  against  Charles ;  they 
had  previously  rebelled  against  Cromwell,  and  intended  to  rebel 
against  all  rulers  except  those  who  were  divine.  They  were 
ready  to  dare  anything  to  carry  out  their  ideas,  believing 
their  acts  divinely  inspired.  Fortunately  these  fanatics  were 
a  very  inconsiderable  number,  under  one  hundred,  otherwise 
this  rebellion  would  have  been  serious.  Animated  by  the 
design  of  subverting  all  government,  they  met  on  Sunday, 
January  6th,  1661  (the  anniversary  of  the  day  on  which  the 
ordinance  for  the  trial  of  Charles  I.  passed  the  Commons). 
The  King  was  at  Portsmouth,  these  fanatics  inflamed  by 
a  sermon  in  which  they  were  told  that  they  had  been  praying 
and  preaching  but  not  acting  for  God,  determined  at  once  to 
strike  a  blow.  They  set  out  from  their  Meeting-House  in 
Coleman  Street,  marched  at  dusk  to  Sc  PauFs  Churchyard, 
drew  up  their  party,  placed  sentinels.  A  person  going  down 
the  street  on  being  challenged  by  one  of  the  sentinels,  stated 
he  was  for  God  and  King  Charles,  the  sentry  forthwith  killed 
him.  This  caused  an  alarm.  The  Lord  Mayor  with  some 
of  the  trained  bands  attacked  the  rebels,  but  was  repulsed ; 
they  marched  to  Bishopsgate,  went  out  of  the  City ;  re-entered 
it  at  Cripplegate,  marched  to  Aldgate,  where  overpoweriupf 
opposition  of  the  constables  and  the  watch  they  proclaimed 
King  Jesus.  Marching  on  through  .Brick  Lane  they  were  op- 
posed by  a  constable  and  some  assistants,  they  killed  the 
constable  and  beat  off  his  assistants.  They  went  on  to  Caen 
Wood,  where  they  halted  for  the  night.     Next  day  Monday 
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Monk  sent  some  troops  to  arrest  them,  a  sharp  skiimish  took 
place;  the  rebels  were  defeated,  driven  out  of  the  wood, 
some  thirty  taken  prisoners,  brought  before  Monk,  and  sent 
to  the  Gate-house.  On  the  Wednesday  the  9th  (the  anniver- 
sary of  the  proclamation  of  the  High-Court  of  Justice)  Venner, 
one  of  the  leaders,  succeeded  in  rallying  the  rebels,  and  made 
another  attack  on  London.  He  encouraged  his  followers  by 
telling  them  that  no  weapon  formed  against  thetn  should 
prosper,  therefore  they  might  look  upon  the  example  of  Gideon, 
as  it  was  the  same  thing  to  God  whether  he  wrought  by  a  few 
or  many. 

Entering  the  City,  they  marched  down  Threadneedle  Street, 
defeated  a  party  of  the  trained  bands  who  tiied  to  stop  them, 
pressing  forward  met  more  of  the  trained  bands  and  had 
to  retreat  into  Bishopsgate  Street;  a  sharp  encounter  took  place 
there,  the  rebels  again  retreated  to  College  Hill  and  Maiden 
Lane,  intending  to  kill  the  Lord  Mayor,  they  crossed  Cheapside 
into  Wood  Street,  where  they  were  met  by  a  large  force  of  the 
trained  bands  and  the  Life  Guards;  a  sharp  encounter  took 
place,  Venner  was  severely  wounded,  and  two  of  the  other 
leaders,  Tuffrey  and  Craggs  killed.  They  retreated  into 
Cripplegate  and  took  possession  of  a  public  house,  the  "  Blue 
Anchor,"  which  they  defended  with  great  obstinacy,  it  was 
only  when  the  house  was  surrounded,  the  tiles  stripped  off, 
the  door  beaten  in,  and  they  were  exposed  to  a  fire  on  all  sides 
that  they  surrendered.  The  obstinacy  with  which  they  fought 
is  shewn  by  their  numbers ;  only  50  took  part  in  the  out- 
break; 20  were  killed  and  20  taken  prisoners;  these  were 
Venner,  a  wine  cooper,  the  captain,  Hodgkins  a  butter  seller, 
Leonard  Gowler,  Jonas  Allen,  John  Pym,  William  Ossingham, 
William  Ashton,  Giles  Pritchard,  Stephen  Fall,  John  Smith, 
William  Corbett,  John  Dod,  John  Eliston,  Thomas  Harris, 
John  Gardiner,  Robert  Bradley,  Richard  Marten,  John  Pat- 
shall,  Robert  Hopkiias,  and  John  Wells.  They  were  stern  en- 
thusiasts, opposed  to  all  earthly  government,  several  of  them 
had  been  formerly  engaged  in  a  plot  against  Cromwell.  So  clear 
were  they  that  they  were  right,  that  when  arrested  they  stated 
that  if  they  had  been  deceived  or  misled  it  was  God  himself 
that  had  deceived  them.  On  the  17th  January  they  were  all 
arraigned  at  the  Qld  Bailey  on  charges  of  treason  and  murder. 
Being  called  upon  to  plead,  Venner  at  firat  denied  the  com- 
petency of  any  earthly  jurisdiction  to  try  him,  but  afterwards 
pleaded  not  guilty.  The  others  did  the  same,  some  declaring 
they  would  only  be  tried  by  the  Lord  of  Hosts.  On  the 
jury  being  called   the  prisoners   were  told  that  they  might 
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challenge  35  peremptorily,  and  more  if  they  shewed  cause; 
they  however  declined  to  challenge  any.  It  was  proved  by 
witnesses  in  court  that  all  the  prisoners  had  taken  part  in  the 
riot,  that  they  had  been  arrested  resisting  the  trained  bands 
with  arms  in  their  hands. 

On  being  asked  what  defence  they  had  to  offer,  Venner 
declared  that  he  did  not  lead  the  rebels,  for  Jesus  was  their 
leader :  he  admitted  all  the  facts,  but  alleged  in  law  he  was 
not  guilty  of  treason  as  the  King  was  not  crowned.  The 
Court  however  told  him  that  it  was  a  maxim  of  law  that  the 
King  never  dies. 

Most  of  the  others  admitted  that  thev  were  with  the  rebels 
and  armed.  Brierley,  Hopkins  and  Wells  said  that  they 
were  with  the  rebels,  but  not  armed. 

Chief  Justice  Foster  directed  the  jury  that  appearing  in 
arms  without  the  King's  leave  and  commission  and  making 
war,  was  making  war  against  the  King  and  treason ;  but  that 
to  convict  for  treason  two  witnesses  were  necessary,  unless  the 
parties  confessed. 

The  jury  found  all  the  prisoners  guilty  except  Marten, 
Patshall,  Hopkins  and  Wells,  and  all  those  convicted  were 
shortly  afterwards  executed. 

This  plot  seems  to  have  thoroughly  alarmed  the  government; 
if  some  50  men  could  hold  their  own  against  the  King's  forces, 
and  carry  on  a  street  fight  in  London  for  some  hours  with  a 
fair  chance  of  success,  what  had  they  not  to  fear  if  the  dis- 
banded soldiery  throughout  the  country  should  rise  1  Charles 
had  no  troops — only  the  trained  bands — to  rely  upon ;  what  a 
frail  support  the  trained  bands  were  was  seen  from  the  struggle 
with  Venner  and  his  adherents.  No  wonder  that  Charles  and 
Clarendon  were  desirous  of  having  some  available  force  to  put 
down  any  insurrection,  and  it  is  hard  to  say  that  the  desire 
was  not  justifiable. 

Thoroughly  alarmed,  the  government  at  once  resorted  to 
coercion.  The  House  of  Commons  sent  a  message  to  the 
House  of  Lords : — 

"  That  the  House  of  Commons  have  intelligence  that  divers 
malcontents,  fanatics,  cashiered  and  disbanded  officers,  soldiers 
and  others,  have  some  design  amongst  them  tending  to  the 
breach  of  the  peace  of  the  kingdom,  and  therefore  they  desire 
their  Lordships  would  join  with  them  to  move  his  Majesty 
that  he  would  please  to  issue  out  a  proclamation  that  all 
suspicious  and  loose  persons  may  be  forthwith  sent  out  of 
these  towns  of  London  and  Westminster  and  the  liberties 
thereof  for  some  tima" 
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The  government  had  arrested  John  James  as  a  Tifth 
Monarchy  man  :  James  used  to  preach  in  a  Meeting-House  in 
Bulstake  Alley,  Whitechapel,  and  while  preaching  on  a  Sunday 
afternoon  from  the  text,  "  Ye  are  bought  with  a  price,  there- 
fore glorify  God  in  your  bodies,  and  in  your  spirit  which  are 
God's  V'  Alderman  Chard,  a  justice  of  the  peace^  and  Wood, 
a  constable,  entered  the  Meeting-House,  ordered  James  to  be 
silent,  alleging  he  had  spoken  treason ;  James  refused  to 
stop,  so  he  and  all  the  persons  in  the  Meeting-House  were 
arrested,  the  Oath  of  Allegiance  was  tendered  to  them  ;  those 
that  refused  it  were  at  once  sent  to  Newgate.  James  was 
given  into  the  custody  of  the  Lieutenant  of  the  Tower,  who 
interrogated  him  as  to  his  doctrine,  sermons,  and  whether 
he  was  not  oue  of  Venner's  men.  James  was  sent  to  New- 
gate, charged  with  having  spoken  treasonable  words.  He 
was  shortly  afterwards  brought  to  trial  at  Westminster  at 
the  King's  Bench  Bar  on  a  charge  of  treason,  before  Chief 
Justice  Foster,  Justices  Mallet,  Twisden  and  Windham.  The 
indictment  charged  him  with  compassing  the  King's  death, 
endeavouring  to  levy  war  against  the  King  and  bring  about 
a  change  of  government,  declaring  that  the  King  was  a 
bloody  tyrant,  a  blood-sucker  and  a  blood-tliirsty  man,  and 
his  nobles  the  same ;  that  the  King  and  his  nobles  had  shed 
the  blood  of  the  saints  at  Cha ring-Cross  and  the  blood  of  the 
Covenanters  in  Scotland ;  that  the  King  was  brought  in  to 
fill  up  the  measure  of  his  iniquity,  and  that  the  King's  cup  of 
iniquity  had  filled  more  this  last  year  than  for  many  years 
before;  that  the  said  James  did  bemoan  that  they  had  not 
improved  the  opportunity  when  they  had  the  power  in  their 
hands,  and  said  it  would  not  be  long  before  they  had  power 
again,  that  then  they  would  improve  it  better;  that  he  bewailed 
the  apostacy  of  the  people  of  God  and  said  they  had  not  fought 
the  Lord's  battles  thoroughly ;  but  when  the  Lord  should  give 
power  to  them  again,  and  give  his  work  into  their  hands  they 
would  do  it  better.  That  the  death  and  destruction  of.  the 
King  drew  very  near. 

On  being  asked  to  plead,  James  asked  for  a  copy  of  the 
charge,  and  time  to  consider  it. 

Foster  told  him  that  no  copy  of  the  charge  was  allowed  in 
treason,  and  that  he  must  plead  at  once.  James  cited  Lord 
Coke  and  Lilburn's  case.  He  was  told  if  he  did  not  plead  he 
would  be  treated  as  mute ;  he  thereupon  pleaded  not  guilty. 
It  was  however  some  time  before  he  would  agree  to  answer 
the  question,  "How  he  would  be  tried  1"  in  the  proper  form, 
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**By  God  aud  my  country,"  alleging  lie  should  be  tried  by  the 
Law  of  God  alone. 

On  the  19th  November  he  was  brought  up  for  trial. 

The  counsel  for  the  Crown  were  Serjeants  Maynard,  Glynn, 
Wilde  and  Kelyng,  The  Attorney-General  Sir  Geoffry  Palmer, 
The  Solicitor-General  Sir  Heneage  Finch. 

After  several  peremptory  challenges  on  the  prisoner's  part 
a  jury  was  sworn. 

The  Attorney- General  opened  the  case,  and  after  a  long 
speech  on  the  antiquity  of  monarchy  and  the  virtues  of  gov- 
ernment, alleged  that  if  he  proved  that  the  prisoner  spoke  the 
words  charged  in  the  indictment  he  was  guilty  of  treason 
within  the  Statute  1 3  Car.  II.  c,  1  \ 

John  Tipler,  one  of  the  congregation  swore  he  heard  James 
speak  the  words  alleged  in  a  sermon;  that  he  reported  it  to 
a  Justice  and  that  thereupon  James  was  arrested. 

James  cross-examined  Tipler  as  to  whether  he  was  sure 
that  he  was  the  person  who  spoke  the  words.  Tipler  declared 
he  was  positive. 

Chard  was  called  and  gave  a  detailed  account  of  James' 
arrest. 

Another  witness  proved  that  James  said  the  Lord  had  a 
great  work  to  do  for  his  people,  and  they  were  the  people  to 
do  it;  he  would  not  swear  that  he  heard  the  other  words 
alleged,  nor  if  James  was  the  man  who  preached. 

Bernard  Osborn  swore  that  he  heard  James  speak  the 
words  in  a  sennon  that  were  alleged  in  the  indictment. 

James  in  his  defence,  denied  that  he  had  any  malicious 
intent  against  the  King's  person,  or  that  he  was  actuated 
by  the  devil,  but  what  he  had  done  was  in  the  fear  of  God. 
He  had  no  idea  of  worldly  advantage,  he  lived  on  his  means, 
he  had  no  idea  of  putting  the  King  to  death.  He  denied 
using  the  words  alleged.  That  the  land  mourned  for  the 
innocent  blood  shed ;  that  though  poor  and  mean  he  was  called 
forth  to  testify  and  declare  that  the  Lord  Jesus  Christ  was 
King  of  nations  and  King  of  saints,  and  that  the  government 
of  kingdoms  did  of  right  belong  to  him ;  that  the  seventh 
angel  had  sounded,  and  that  there  were  great  voices  in  heaven 
saying,  "  the  kingdoms  of  the  world  are  become  the  kingdoms 
of  our  Lord  and  of  his  Church  and  he  shall  reign  for  ever  and 


ever. 
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The  Chief  Justice  interrupted  him  asking,  Do  you  think 
you  are  in  your  conventicle  in  Whitechapel,  preaching?  and 
ordered  the  clerk  to  read  the  13  Car.  II.  c.  1  to  the  prisoner; 

^  See  anUt  p.  53. 
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this  being  done,  the  Chief  Justice  told  him  to  address  himself 
to  that.  James  denied  that  it  reached  his  case;  the  Court 
held  it  did.  On  being  asked  if  he  had  more  to  add,  James 
added  he  desired  to  lay  before  them  that  Scripture  :  "  That 
make  a  man  an  offender  for  a  word,  and  lay  a  snare  for  him 
that  reproveth  in  the  gate\" 

The  Chief  Justice  told  him  he  was  inveighing  against  the 
Parliament;  James  said  he  had  no  thought  of  Parliament, 
but  he  wanted  the  jury  to  know  that  if  he  was  guilty  of  those 
words  there  was  no  law  of  God  to  take  away  a  man's  life  for 
words. 

Serjeant  Glynn  replied  that  if  the  jury  were  satisfied  that 
the  prisoner  used  the  words  alleged  in  his  sermon,  as  had  been 
proved,  he  was  guilty. 

Serjeant  Maynard  and  Sir  Heneage  Finch  the  Solicitor- 
General  also  addressed  the  jury. 

James  desired  to  speak  again,  but  this  the  Court  refused ; 
whereupon  he  said  if  he  could  not  speak  he  might  as  well 
have  been  hung  at  his  chapel  gate  as  brought  there  to  cover 
over  the  matter  with  pretence  of  law. 

Chief  Justice  Foster  charged  the  jury;  he  said  the  prisoner 
was  one  of  those  who  wanted*  to  set  the  nation  in  a  flame 
again,  that  no  treason  was  comparable  to  that  treason  that  was 
covered  with  a  pretence  of  religion,  that  they  had  heard  the 
evidence,  and  it  was  for  them  to  find  the  matter  of  fact  laid 
before  them. 

The  jury  retired  for  a  quarter  of  an  hour,  and  then  found 
James  guilty. 

The  Attorney-General  asked  for  judgment  but  the  Court 
refused,  saying,  that  judgment  was  never  given  the  same  day  a 
prisoner  was  arraigned:  accordingly  the  prisoner  was  remanded 
until  22nd  November,  when  he  was  brought  up,  and  after  a 
theological  wrangle  with  the  Court  sentenced  to  die;  he  was 
soon  afterward  executed. 

The  case  is  thus  reported  by  Keble : 

"  John  James  was  indicted  and  found  guilty  for  compassing 
and  imagining  of  the  King's  death  and  intending  his  depriva- 
tion, manifested  by  preaching  at  Whitechapel  after  the  24th 
June  1661;  viz.  18th  October  affirming  of  the  King  and  his 
nobles  that  the  King  was  a  blood-thirsty  and  tyrannical  King, 
and  so  of  the  nobles,  and  that  the  cup  of  their  iniquity  was 
almost  filled  with  the  blood  of  the  saints  a  year  ago,  but  the 
putting  of  the  Covenanters  to  death  in  Scotland  had  (to  fit 
them  for  destruction)  filled  it  fuller,  and  he  was  sorry  he  had 

^  Isaiah  zxix.  v.  21. 


1662. 

Fifth 

Monarchy 

Rebellion. 

JamAi 
case.  • 

D^ence, 


Summing 
up. 


Convicted. 
Sentence 


Keble. 


310 


State  Trials. 


1663. 

Fi/th 

M&narehy 

BebeUion. 

Jame^ 
case. 


King's 
iiiesMge. 


neglected  his  opportunity  of  fighting  the  Lord's  battles,  but 
hoped  if  ever  he  had  it  again  he  should  consider  it  more  fully. 
Serjeant  Kelyng  opened  the  indictment;  the  Court  on  his 
desire  refused  to  allow  any  friend  to  take  notes  for  him. 
Mr  Attorney-General  further  observed  that  the  intent  and 
imagination  was  the  prisoner's  treason,  the  preaching  an  evi- 
dence of  it,  which  was  the  law  before  any  statute  made  in  the 
world,  as  ancient  as  monarchy  itself ;  but  the  uncertainty  is 
bounded  by  the  Statute  25  Edward  III.  which  is  only  de- 
claratory of  the  common  law ;  for  the  case  of  the  subject  bare 
woi*ds  at  common  law  being  treason,  there  is  more  than  that, 
preaching  is  an  overt  act,  at  least  by  Statute  13  Car.  II.  c.  1, 
of  preserving  the  King's  person,  that  he  endeavoured  not  only 
to  overthrow  the  King  but  monarchy  (that  divine  rule  from 
all  antiquity)  in  the  land.  After  the  evidences  that  swore 
the  words  practically,  the  prisoner  objected  against  the  testi- 
mony, the  Coiirt  summed   up  the  evidence,  and  verdict  pro 
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Although  as  reported  there  is  little  to  object  to  in  Jam.es' 
trial,  as  the  question  was  really  one  not  of  law  but  of  fact, 
did  the  prisoner  speak  the  words  alleged  in  his  sermon,  for 
if  he  did,  under  the  act  of  Charles,  he  was  clearly  guilty. 
Yet  the  Attorney-General's  speech,  as  given  byKeble,  states 
some  law  of  most  questionable  authority.  Sir  GeofFry  Palmer 
is  there  said  to  have  laid  down  that  words  were  treason  at 
common  law.  This  is  directly  opposed  to  the  resolution  of 
the  Judges  in  Pine's  case*,  where  it  was  laid  down  by  all 
the  Judges  that  except  by  Statute  words  were  not  treason. 
The  point  does  not  really  arise  in  this  case,  as  the  Act  of 
13  Car.  II.  c.  1  makes  words  such  as  these  treason.  James 
seems  to  have  been  prejudiced  by  the  terror  of  the  government 
and  the  fear  of  the  court  from  the  Fifth  Monarchy  rising ;  but 
there  is  nothing  in  his  trial  even  as  reported  by  James'  friends  to 
which  objection  can  be  taken  in  point  of  law.  The  prisoner 
had  clearly  no  right  to  address  the  Court  after  the  reply.  The 
prisoner's  religious  views  doubtless  prejudiced  the  Court  against 
him,  and  led  to  the  Chief  Justice  summing  up  strongly  for  a 
conviction. 

The  government  were  still  alarmed  at  the  state  of  the 
nation.  On  the  19th  December  1661,  Lord  Clarendon  stated 
in  the  House  of  Lords,  "That  he  had  a  message  to  deliver 
from  the  King  which  was  to  let  them  know  that,  besides  the 
apprehension,  and  fears  that  are  generally  abroad,  his  Majesty 
hath  received  letters  from  several  parts  of  his  kingdom,  and 
1  1  Keble.  «  See  Vol.  i.  p.  439. 
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also  by  intercepted  letters  it  doth  appear  that  divers  discon- 
tented persons  are  endeavouring  to  raise  now  troubles  to  the 
disturbance  of  the  peace  of  the  kingdom  as  in  many  particulars 
was  instanced,  which  matters  being  of  so  great  consequence, 
his  Majesty's  desire  is  that  the  House  of  Commons  may  be 
made  acquainted  with  it,  so  that  his  Majesty  may  receive  the 
advice  and  counsel  of  both  Houses  of  Parliament  what  is  fit  to 
be  done  herein,  and  to  think  of  some  proper  remedy  to  secure 
the  peace  of  the  kingdom." 

A  joint  committee  of  both  Houses  was  accordingly  ap- 
pointed, and  from  the  report  it  appears  that  they  found  in  the 
possession  of  one  Salmon  a  list  of  160  officers  of  the  late  army; 
that  there  was  to  have  been  a  meeting  in  London  on  the  10th 
December;  that  by  the  end  of  January  the  conspirators  in- 
tended to  secure  Shrewsbury,  Coventry,  and  Bristol,  to  rise  in 
several  places  at  once,  to  begin  by  assassination.  That  some 
of  the  King's  Judges  were  entertained  in  France,  Holland, 
and  Germany,  and  held  constant  correspondence  with  them, 
they  were  fomented  by  foreign  princes;  that  many  arms 
were  collected.  That  under  pretence  of  being  Quakers,  a 
great  number  of  persons  had  assembled  at  Huntingdon,  and 
rode  about  in  great  multitudes  by  night.  That  the  Duke 
of  Albemarle  had  put  troops  into  Shrewsbury  and  into  Coven- 
try to  preserve  order.  That  a  report  was  spread  that  the 
Bang's  real  design  in  appointing  a  committee  was  only  an 
excuse  to  keep  up  an  army,  but  that  was  not  so,  as  a  real 
danger  existed.  That  twenty-one  persons  were  the  chief  mana- 
gers of  the  plot;  who  met  in  Bow  Street,  St  Martin's-le-Grand, 
Millbank,  and  other  places ;  there  were  seven  different  in- 
terests represented,  three  for  the  Commonwealth,  three  for 
the  Long  Parliament,  three  for  the  City,  three  for  the  Puri- 
tans, three  for  the  disbanded  army,  three  for  the  Indepen- 
dents, three  for  the  Filth  Monarchy  men ;  their  first  business 
was  how  to  select  proper  members  of  Parliament,  especially 
for  the  City  of  London,  then  to  frame  a  petition  to  Parlia- 
ment for  a  preaching  security  and  liberty  of  conscience,  to 
divide  into  sub-committees  so  as  to  carry  on  the  work  all 
over  the  kingdom.  That  James  Harrington  was  their  chair- 
man ;  that  they  had  taken  an  oath  of  secrecy,  and  that  they 
had  concerted  measures  for  raising  men  and  levying  money. 
Harrington  was  arrested  and  sent  to  the  Tower,  and  while 
there  examined  by  Lord  Lauderdale,  Sir  George  Carteret  and 
Sir  Edward  Walker,  but  nothing  was  learnt  on  his  examina- 
tion. 

Government  however  determined  to  keep  up  certain  regi- 
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ments,  and  the  Guards,  as  they  were  called,  were  selected  on 
Monk's  advice  he  answering  for  their  loyalty.  It  is  said  that 
the  regiments  were  so  chosen  that  all  the  privates  knew  their 
drill  as  ofScers,  and  could  at  any  moment  take  the  command 
of  a  number  of  men,  so  that  a  nucleus  was  obtained  for  an 
indefinite  expansion  of  the  army. 

It  was  probably  owing  to  this  growing  discontent  that  Lord 
Clarendon  had  recourse  to  those  violent  measures  that  were 
afterwards  charged  against  him ;  he  no  doubt  kept  in  distant 
fortresses  and  in  close  confinement  some  of  the  republican 
leaders,  such  as  Lambert  and  those  he  considered  too  dan* 
gerous  to  be  at  large;  it  is  equally  certain  he  was  desirous 
of  keeping  a  body  of  troops  suflicient  to  prevent  any  danger 
from  a  rising  of  the  various  discontented  elements  in  the 
country.  It  is  the  fashion  to  say  that  this  was  part  of  the 
arbitrary  government  of  Charles  and  his  ministers,  and  in- 
tended to  reduce  the  nation  to  slavery.  Arbitrary  it  certainly 
was,  and  the  legality  of  some  of  the  acts  are  more  than  ques- 
tionable ;  but  in  judging  of  them  what,  is  too  often  forgotten 
should  be  borne  in  mind,  that  much  of  the  loyalty  was  only 
on  the  sui-face,  that  the  throne  of  Charles  was  really  insecure. 
This  feeling  of  insecurity  more  than  anything  else  led  to  the 
trial  of  Sir  Henry  Vane. 

Sir  Henri/  Vane's  Case. 

The  outbreak  of  the  Fifth  Monarchy  men  made  it  incum- 
bent on  the  government  to  deal  with  those  state  criminals  who 
were  confined  for  the  part  they  had  taken  in  the  late  troubles. 
Of  these  the  most  important  were  Vane  and  Lambert,  By  the 
Act  of  Indemnity^  they  were  excepted  by  name  from  its 
benefit.  Both  Houses  of  Parliament  presented  the  following 
petition  to  Charles  as  to  them. 

"  The  petition  of  both  Houses  of  Parliament  to  the  King's 
most  excellent  Majesty  on  behalf  of  Sir  Henry  Vane  and  Col. 
John  Lambert,  after  they  had  left  them  incapable  of  having 
any  benefit  of  the  Act  of  Indemnity. 

To  the  King's  most  excellent  Majesty. 

The  humble  petition  of  the  Lords  and  Commons  assembled 
in  Parliament  sheweth, 

That  your  Majesty  having  declared  your  gracious  pleasure 
to  proceed  only  against  the  immediate  murderers  of  your  royal 
Father,  we  your  Majesty's  most  humble  subjects  the  Lords  and 

^12  Car.  XL  c.  11,  sec.  42.     See  antef  p.  35. 
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Commons  assembled,  not  finding  Sir  Henry  Vane  nor  Col. 
Lambert  to  be  of  that  number,  are  humble  suitors  to  your 
Majesty  that  if  they  shall  be  attainted  that  execution  as  to 
their  lives  may  be  remitted. 

And  as  in  duty  bound  will  ever  pray  &c." 

The  Chancellor  was  ordered  to  present  the  petition  to  the 
King,  and  he  afterwards  reported  to  the  House  of  Lords  "  that 
he  had  presented  the  petition  of  .both  Houses  to  the  King's 
Majesty  concerning  Sir  H.  Yane  and  Col.  Lambert,  and  his 
Majesty  grants  the  desire  of  the  said  petition.*' 

After  the  new  Parliament  met,  the  Attorney-General  was 
ordered  by  Parliament  to  proceed  against  Vane  and  Lambert, 
indictments  were  framed  against  them,  and  in  Easter  Term, 
1662,  presented  to  a  grand  jury  of  the  county  of  Middlesex. 
The  grand  jury  having  found  true  bills  on  the  2nd  June,  1662, 
Vane  was  arraigned.     The  indictment  charged — 

*That,  as  a  false  traitor  against  his  most  excellent  Ma- 
jesty King  Charles  the  Second,  your  supreme  and  natural 
lord,  not  having  the  fear  of  God  before  your  eyes,  and  with- 
drawing that  your  duty  and  allegiance,  which  a  true  subject 
ought  to  have  and  bear  to  our  said  Liege  and  Sovereign  Lord, 
the  thirteenth  of  May,  in  the  eleventh  year  of  our  said 
Sovereign  Lord  the  King,  at  the  Parish  of  St  Martin  in  the 
Fields,  in  the  County  of  Middlesex,  did  compass  and  imagine 
the  death  of  our  said  Sovereign  Lord  the  King,  and  the 
ancient  frame  of  government  of  this  realm  totally  to  subvert, 
and  keep  out  our  said  Sovereign  Lord  from  the  exercise  of  his 
regal  government.  And  the  same  the  better  to  effect,  the 
said  Sir  Henry  Vane,  the  said  thirteenth  day  of  May,  in  the 
said  eleventh  year,  &c.  at  St  Martin's  aforesaid,  together  with 
other  false  traitors,  to  the  jurors  unknown,  did  traitorously 
and  maliciously  assemble  and  sit  together,  and  then  and  there 
consulted  to  bring  the  King  unto  destruction,  and  to  hold  him 
out  from  the  exercise  of  his  regal  authority,  and  then  and  there 
usurped  the  government,  and  appointed  officers,  to  wit,  colonels 
and  captains  of  a  certain  army,  raised  against  the  King;  against 
the  peace  of  our  Sovereign  Lord  the  King,  his  crown  and 
dignity,  and  contrary  to  the  form  of  the  Statute  in  that  case 
made  and  provided. 

*  And  the  better  to  effect  this,  the  twentieth  of  December, 
in  the  said  eleventh  year,  with  a  multitude,  to  the  number  of 
a  thousand  persons,  to  the  jurors  unknown,  in  warlike  manner 
assembled,  and  arrayed  with  guns,  trumpets,  drums,  kc  did 
levy  war  against  the  peace,  &c.  and  contrary  to  the  form  of  the 
statute.' 
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Wliicli  being  read,  he  asked  to  have  it  read  a  second  tim«, 
which  was  done.  He  then  asked  to  have  it  read  in  Latin, 
which  all  the  Court  denied,  Serjeant  Kelyng  saying,  **That 
though  all  pleas  and  entries  are  set  down  on  record  in  Latin, 
yet  the  agitation  of  causes  in  court,  ought  to  be  in  English." 

Vane  took  exception  to  <he  indictment,  (1)  that  the  25 
Ed.  IIL  is  not  pursued ;  (2)  that  he  had  levied  no  such  force  as 
amounted  to  a  levying  of  war ;  (3)  the  place  in  which,  persons 
with  whom,  are  uncertain ;  (4)  the  particular  acts  of  levying 
war  were  not  set  forth,  therefore  the  indictment  was  insufficient. 
He  also  said,  I  am  charged  for  a  long  time  of  action,  and  it 
may  be  for  what  I  acted  as  a  member  in  that  Sovereign  Court 
of  Parliament;  if  any  thing  concerns  the  jurisdiction  of  that 
court,  I  ought  not  tx)  be  judged  here.  At  which  the  Court 
and  King's  Counsel  took  great  offence. 

He  also  urged,  the  act  of  general  pardon  since  that  time, 
whereby  all  treasons  are  put  in  utter  oblivion ;  and  though  a 
Sir  Henry  Yane  is  exce'pted,  yet  nan  constat  that  he  was  that 
Sir  Henry  Vane.  But  the  King's  Counsel  said,  If  he  would 
plead  that  plea,  they  would  join  that  issue  with  him,  if  he 
pleased;  which,  if  it  should  be  found  against  him,  it  would 
be  too  late  to  plead  Not  guilty. 

But  the  Court  said,  In  favour  of  life,  a  man  may  plead  a 
double  plea,  and  give  in  his  exception,  and  plead  over  to  the 
felony  or  treason.  Not  guilty. 

But  as  to  the  exceptions  taken  to  the  indictment,  they  gave 
little  heed  to  them,  but  pressed  him  to  plead  or  confess. 

Whereupon  he  pleaded  Not  guilty;  and  the  Court  ad- 
journed his  trial  for  four  days. 

On  this  day,  the  sheriff  returned  forty-eight  freeholders  of 
the  county  of  Middlesex.  After  thirty-two  challenged  by  the 
prisoner,  a  jury  of  twelve  were  sworn. 

Attorney-General,  Sir  Geoffry  Patmer.  The  indictment  is, 
for  traitorously  imagining  and  intending,  the  death  of  the 
King.  This  very  imagination  and  compassing  is  treason. 
Yet  forasmuch  as  the  intentions  of  the  heart  are  secret,  the 
law  cannot  take  notice  of  them,  till  they  are  declared  by 
overt-act.  Therefore  we  shall  give  in  evidence,  that  for  ac- 
complishing these  intentions,  the  prisoner  sat  with  others 
in  several  councils,  or  rather  confederacies,  incroached  the 
Government,  levied  forces,  appointed  officers,  and  at  last 
levied  open  and  actual  war,  in  being  the  head  of  a  regi- 
ment. If  any  of  these  ciimes  be  proved,  it  is  sufficient  to 
make  him  guilty  within  this  indictment.  The  open  levying 
of  war,  and  appearing  at  the  head  of  a  regiment,  is  not  only  a 
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treason  of  itself,  but  an  evidence  of  all  those  other  treasons  he 
stands  charged  with  in  the  indictment. 

These  things  happening  before  the  Act  of  Oblivion^,  you 
will  take  notice  of  that  Act;  the  prisoner  is  excepted  by 
name  from  the  benefit  of  that  pardon,  and  so  is  chargeable  for 
any  treason  since  the  beginning  of  the  late  war,  yet  we  shall 
confine  the  charge  against  him,  to  the  reign  of  his  now  Majesty. 

After  the  House  had  voted  the  late  King's  concessions  in  the 
Isle  of  Wight  to  be  a  good  ground  for  peace,  many  of  the  mem- 
bers were  kept  out  by  force,  and  others  turned  out;  the  Peers 
laid  aside,  and  at  last  the  King  murdered.  The  first  thing  we 
shall  charge  the  prisoner  with  is,  that  the  very  day  wherein 
that  horrid  act  was  committed,  we  find  his  hand  and  seal  to  a 
warrant  to  the  officers  of  the  navy,  to  issue  out  stores  for  a 
summer's  guard  of  the  narrow  seas.  This  was  the  first  day  of 
the  reign  of  his  now  Majesty.  The  particulars  which  we 
intend  to  charge  him  with,  are  these. 

1.  The  warrant  of  the  30th  of  Jan.  1648  was  proved  to  be 
the  hand  of  Sir  Henry  Yane,  by  Thomas  Lewis  and  Thomas 
Turner,  as  they  believed;  neither  of  them  affirming  that  they 
saw  him  write  it,  but  knowing  his  hand,  believed  it  to  be 
so. 

2.  Ralph  Darnel,  an  under-clerk  of  the  House  of  Commons, 
proved  the  journal-book  of  the  House,  and  said,  though  he  will 
not  take  upon  him  to  say  when  Sir  Henry  Yane  was  there, 
and  when  he  was  absent,  yet  he  said  positively,  that  at  what 
time  soever  he  is  set  down  in  the  journal,  to  have  acted  or 
reported  any  thing,  he  was  there.  In  which  book,  Feby.  7, 
1648,  was  the  order  to  set  up  a  Council  of  State. 

Feby.  13,  1648,  The  instructions  were  presented  to  the 
House,  upon  which  the  Council  of  State  was  to  act. 

1.  First,  that  you,  or  any  four  or  more,  are  to  suppress 
all  and  every  person  and  persons  pretending  title  to  the  kingly 
government  of  this  nation,  from  or  by  the  late  King ;  Charles 
Stuart,  his  son;  or  any  claiming  from  or  by  them,  or  either  of 
them,  or  any  other  single  person  whatsoever. 

This,  the  attorney  said,  was  in  the  first  part  to  destroy 
the  King's  person;  and  in  the  second  part,  the  kingly  govern- 
ment. 

2.  That  you  are  appointed  to  direct  the  forces  of  this 
commonwealth,  for  the  preventing  and  suppressing  of  tumults 
and  insurrections  at  home,  or  invasions  from  abroad;  and  for 
these  ends  to  raise  forces,  <&c. 

3.  That  Feby.  14,  1648,  Sir  Henry  Vane  was  chosen  a 

1  12  Car.  II.  c.  11,  ante,  p.  20. 
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member  of  tte  Council  of  State,  and  acted  upon  these  instruc- 
tions: which  they  proved  thus; 

First,  that  Sir  Henry  Vane,  23  of  March,  1648,  reported 
from  the  Council  of  State,  an  estimate  of  the  number  of  ships 
for  the  summer's  guard  of  the  narrow  seas. 

Secondly,  March  30,  1649,  Sir  Henry  Yane  reported  from 
the  Council  of  State,  that  ten  thousand  pounds,  parcel  of  the 
twenty  thousand  pounds  assessed  upon  South  Wales  for  their 
delinquency,  be  allowed  towards  the  setting  out  of  this  fleet, 
for  the  service  of  the  Parliament :  which  was  accordingly  or- 
dered to  be  paid  to  Sir  Henry  Vane,  as  treasurer  of  the  navy. 

Thirdly,  that  Sir  Henry  Vane  usually  sat  in  the  council ;  but 
this  deponent  being  never  admitted  to  go  in,  after  the  council 
was  sat,  proves,  that  he  often  saw  him  go  in  at  the  fore-door 
and  back-door,  and  often  continue  there  all  the  time  the  council 
was  sitting. 

William  Dobbins  and  Matthew  Lock  said,  that  they  several 
times  saw  Sir  Henry  Vane  sit  in  a  committee  of  the 
council,  in  the  years  1651  and  1652,  which  consisted  only  of 
members  of  the  council;  and  particularly  at  the  committee  for 
Scottish  and  Irish  affairs,  where  Sir  Henry  Vane  was  often  in 
the  chair,  and  produced  several  orders  of  that  committee. 

Fourthly,  Feby.  12, 1649,  anew  Council  of  State  was  chosen, 
of  which  Sir  Henry  Vane  was  one : 

Feby.  13,  1649.  All  the  instructions  of  the  former  year, 
were  read  and  assented  to. 

Feby.  22,  1649.  Sir  Henry  Vane  reported  the  form  of  an 
oath  of  secrecy  to  be  administered  to  each  of  the  members  of 
the  council;  which  was,  to  keep  all  things  which  should  be 
transacted  in  council  secret,  and  to  be  true  and  faithful  to 
their  instructions :  which  the  Attorney-General  argued  was  as 
their  first  instruction  was,  to  suppress  all  persons  pretending 
title  from  the  King :  in  effect  an  oath  of  abjuration. 

Fifthly,  1651,  Sir  Henry  Vane  was  president  of  the 
Coimcil  of  State,  and  several  warrants  were  produced,  to  wit, 
May  20,  1652,  and  May  22,  1652,  to  deliver  to  Major  Wigan 
two  hundred  firelocks  and  ten  drums.  The  pther,  for  the 
delivery  of  five  hundred  foot-arras,  for  recruits  of  Colonel  In- 
goldsby's  regiment:  these  warrants  were  subscribed,  by  order 
of  the  council,  H.  Vane,  president. 

April  2,  1653.  A  warrant  of  that  date  was  produced  by 
the  commissioners  of  the  navy,  of  which  he  was  one,  for  fur- 
nishing out  the  Hampshire  frigate  with  provisions  and  ammuni- 
tion for  the  use  of  the  State. 

From  this  time  to  1659,  no  charge  was  made.     On  the 
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May  7,  1659,  the  journal-book  was  produced,  and  attested  by 
Ralph  Darnel,  wherein  an  order  was  made  for  appointing  a 
committee  of  safety  (whereof  Sir  Henry  Yane  was  one),  that 
they,  or  any  four  or  more  of  them,  should  take  care  of  the 
safety  of  this  commonwealth,  and  to  sit  for  eight  days  and  no 
longer: 

On  May  13,  1659,  Sir.  Henry  Vane  reported,  that  they 
had  confen'ed  with  all  the  foreign  ambassadors :  that  the  com- 
monwealth is  in  amity  with  all  foreign  princes  but  Spain. 

It  was  resolved,  that  Fleetwood,  Lambert,  Desborough, 
Berry,  Haslerig,  Ludlow,  and  Sir  Henry  Vane,  be  commis- 
sioners to  nominate  coramission-oflScers  for  the  army  of  this 
commonwealth.  By  virtue  hereof,  they  proceeded,  June  17, 
1659,  to  appoint  Eobert  Mosse  a  colonel,  with  a  list  of  his  com- 
mission-officers; and  John  Mason  to  be  Governor  of  Jersey. 

May  31,  1659.  Sir  Henry  Vane  reports  concerning  affairs 
between  the  two  northern  kings  in  the  Sound,  wherein  the 
affairs  of  this  commonwealth  are  concerned. 

Sept.  2,  1659.  At  the  Committee  of  State  at  Whitehall: 
an  order  was  produced  for  the  re-delivery  of  the  city-horses 
to  their  respective  owners,  signed  H.  Vane,  president. 

A  warrant  was  produced  under  the  hand  of  Sir  Henry 
Vane,  proved  by  Thomas  Lewis  and  one  Falconer,  for  so  many 
hangers  to  Col.  Thompson,  as  he  shall  require  for  his  regiment. 

Three  several  letters,  to  deliver  1200  arms  for  the  use  of 
my  regiment;  to  wit,  to  Linn,  my  captain-lieutenant,  30  arms 
for  my  company;  to  Major  Thomas  Shurman,  major  of  my 
regiment,  4  or  5  barrels  of  powder. 

A  witness  Marsh  proved,  that  Sir  Henry  Vane  proposed 
this  new  model  of  government,  Whitlock  being  in  the  chair: 

1.  That  the  supreme  power,  delegated  by  the  people  to 
their  trustees,  ought  to  be,  in  some  fundamentals,  not  dispensed 
with. 

2.  That  it  is  destructive  to  the  people's  liberties  (to  which 
by  God's  blessing  they  are  restored)  to  admit  any  earthly  king 
or  single  person,  to  the  legislative  or  executive  power  over  this 
nation. 

■ 

3.  That  the  supreme  power  delegated,  is  not  entrusted  to 
the  people's  trustees,  to  erect  matters  of  faith  or  worship,  so  as 
to  exercise  compulsion  therein. 

Thomas  Pury  proved,  that  he  was  at  the  debating  of  the 
two  last  of  these  propositions,  and  believes  they  were  proposed 
to  the  chairman  Whitlock  by  Sir  Henry  Vane;  but  affirms 
confidently,  that  Sir  Henry  Vane  gave  reasons  to  maintain 
them. 
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Tlio.  Wallis  proved  Sir  Henry  Yane  and  Col.  Rich  at  the 
head  of  a  company  in  Winchester  Park  in  South wark;  and 
that  the  captain-lieutenant  Linn  said  to  the  soldiers,  that 
Sir  Henry  Yane  had  given  them  ^yq  pounds  to  drink;  that 
the  said  Linn  sent  home  a  key  to  his  wife  to  send  him  four 
pounds  out  of  his  trunk,  to  give  the  soldiers. 

John  Cook  proved,  that  he  was  sent  to  the  Horseshoe- 
stairs  to  meet  Sir  Henry  Yane  and  Col.  Rich,  and  that  Sir 
Henry  Yane  delivered  five  pounds  to  Capt.  Linn  to  reward  the 
soldiers. 

This  was  the  case  for  the  Crown. 

Sir  Henry  Yane  for  his  defence  cited  Coke*,  who  says, 
"King  is  to  be  understood  of  a  King  regnant,  and  in  actual 
possession  of  the  crown,  and  not  of  a  King  when  he  is  only 
Rex  de  Jv/re,  and  out  of  possession."  Now  an  interregnum 
is  confessed  by  the  indictment:  all  ensigns  of  authority,  and 
badges  of  government,  were  visibly  in  another  name  and  style ; 
the  King's  best  friends  suing,  and  being  sued,  in  another  nama 

The  Court  told  him,  he  should  first  make  his  case  out  in 
point  of  fact,  and  it  would  be  then  seasonable  to  stand  upon 
matter  of  law;  and  enjoined  him  to  call  his  witnesses,  if  he 
had  any. 

Yane  desired  process  of  Court  to  summon  them,  and  a 
further  time  to  answer  the  charge.  But  it  was  told  him,  as 
the  jury  were  to  be  kept  without  meat,  drink,  fire  or  candle, 
till  their  vei-dict  was  given  ;  that  could  not  be  granted. 

He  then  cited  Coke's  Institutes  concerning  the  privilege  of 
Parliament,  and  that  many  of  these  things  being  transacted 
there — 

The  Court  interrupted  him,  and  said,  If  the  things  charged, 
were  done,  justify  them ;  if  not,  disprove  them. 

And  as  to  the  first  warrant,  Jan.  30,  1648,  he  said,  that 
his  hand  had  been  oftentimes  counterfeited,  and  amongst  other 
occasions,  for  two  great  sums,  to  the  value  of  ten  thousand 
pounds :  and  that  he  had  great  reason  to  believe,  that  this 
warrant  was  forged,  and  produced  two  witnesses  to  prove  it. 

Mr  Justice  Windham:  It  may  be  your  hand  may  have 
been  forged  for  receiving  of  money,  but  it  is  not  to  be  con- 
jectured, that  it  should  be  forged  to  set  ships  to  sea. 

Sir  Henry  Vane.  Neither  of  the  witnesses  ever  saw  me 
set  my  hand  to  either  of  these  warrants  or  orders;  nor  does 
one  witness  prove  that  he  ever  saw  me  sit  in  the  Council  of 
State.  I  was  absent  from  the  House  from  December  3, 
1648,  till  February   7,   1649.     I  was   chosen   a  member   of 
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the  Council  of  State  without  my  consent  and  knowledge ; 
and  being  demanded  to  take  an  oath  of  approbation  of  what 
liad  been  done  to  the  late  King,  refused,  and  caused  it  to  be 
expunged;  that  the  actings  in  council  (if  any  were)  were  by 
authority  of  Parliament,  of  a  Parliament  constituted  in  an 
extraordinary  manner,  made  indissolvable  but  by  Act  of  Par- 
liament \  He  insisted  on  the  preamble  of  that  Act,  that 
Parliament  being  co-ordinate  with  the  King  (for  the  Govern- 
ment was  in  the  King  and  the  two  Houses),  whatever  he 
did  by  them  or  their  authority,  cannot  be  treason  within  the 
statute  of  25  Ed.  III. 

He  cited  an  ordinance  of  Parliament  in  1642,  and  said, 
that  he  hoped  these  things  had  been  laid  asleep  by  the  Act  of 
Oblivion;  and  if  they  should  now  rise  in  judgment  against 
him,  he  feared  they  would  shake  that  security  which  the 
people  promised  themselves  under  that  Act.  But  if  he  should 
be  now  called  in  question  for  those  things  which  were  trans- 
acted in  that  Parliament,  of  which  he  was  a  member,  he  should 
have  the  comfort  and  peace  of  those  actions  to  support  him  in 
his  greatest  sufferings.  He  added,  that  if  he  were  excepted, 
he  must  be  judged  for  the  crime  of  the  whole  nation,  and 
that  crime  must  be  ravelled  into  through  him ;  that  the  case 
is  such  as  never  yet  happened,  that  the  Government  being 
entrusted  to  three  estates,  they  should  so  fall  out  among  them- 
selves, as  the  people  cannot  tell  which  to  obey;  that  where 
these  great  changes  fall  out,  it  is  not  possible  for  any  man  to 
proceed  according  to  all  formalities  of  law;  that  there  was 
a  political  power  by  the  Act  16  Car.  I.  co-ordinate  with  the 
King ;  and  where  these  powers  are  not  in  conjunction,  but  in 
enmity  to  each  other,  no  court  inferior  to  the  Parliament,  by 
whose  authority  these  things  were  acted,  ought  to  judge  a  case, 
which  certainly  never  happened  before. 

He  farther  said,  he  was  not  the  first  mover  in  these 
actions,  and  that  he  should  be  called  in  question  for  these 
matters  by  a  King  that  was  out  of  possession  at  a  time  when 
these  things  were  acted,  would  be  inconvenient,  to  say  no  more; 
that  when  the  three  estates  were  disjoined,  he  thought  it  the 
best  policy  to  preserve  the  Government  in  its  root,  to  wit,  the 
Commons ;  by  whom  it  was  preserved,  and  at  last  restored  to 
its  former  course :  that  as  to  the  regiment  that  passed  under 
his  name,  he  disowned  it ;  that  reports  of  messages  are  not  the 
fault  of  the  reporter;  for  his  judgment  does  not  always  go 
along  with  them,  but  he  is  bound  to  deliver  his  message ;  that 
he  always  loved  the  Government  as  it  is  set  forth  in  our 

1  16  Car.  I.  c.  7,  Vol.  i.  p.  487. 
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ancient  law-books ;  and  that  that  Parliament  (so  much  decried) 
at  last  restored  affairs  to  the  posture  in  which  they  then  were. 

As  to  the  warrants  signed  by  him,  he  said,  they  appeared 
to  be  signed  in  the  name,  and  by  the  order  of  the  council; 
and  the  hand  that  subscribes,  is  not  so  much  as  active  or 
passive  to  the  commands  of  the  councO.  If  the  council,  who 
commanded  the  signing,  were  unwarrantable,  the  Parliament 
who  appointed  the  council  must  be  much  more  unwarrant- 
able. 

He  offered  these  points  to  be  considered,  and  asked  to 
have  counsel  assigned  him  to  argue  them. 

1.  Whether  the  collective  body  of  Parliament  can  be 
impeached  of  high-treason  1 

2.  Whether  any  person  acting  by  authority  of  Parliament, 
can  (so  long  as  he  acteth  by  that  authority)  commit  treason  % 

3.  Whether  matters  acted  by  that  authority,  can  be  called 
in  question  in  an  inferior  court  1 

4.  Whether  a  King  de  Jure,  and  out  of  possession,  can 
have  treason  committed  against  him,  he  not  being  King  de 
Facto,  and  in  actual  possession  % 

5.  Whether  matters  done  in  South wark,  in  another  county, 
could  be  given  in  evidence  to  a  Middlesex  jury? 

As  to  the  last,  the  Court  held. 

That  Vane  was  indicted  for  compassing  and  imagining  the 
King's  death  in  Middlesex ;  and  any  overt  act  to  prove  this 
imagination,  might  be  given  in  evidence,  wheresoever  done. 
To  which  Vane  prayed  the  benefit  of  a  bill  of  exceptions,  under 
the  Statute  of  Westminster  2nd,  c.  31,  and  prayed  the  Justices 
to  seal  it ;  which  they  all  refused,  holding,  it  lay  not  in  any 
case  of  the  Crown. 

The  King's  counsel  desired  Vane  to  call  his  witnesses  (if  he 
had  any),  for  if  they  replied,  he  must  then  be  silent.  They 
agreed  to  admit  (if  it  would  aid  him)  that  his  acts  were  in  the 
name  and  by  the  authority  of  the  Council  of  State ;  and  the 
acts  of  the  Council  of  State  to  be  by  authority  of  what  he 
called  a  Parliament. 

Vane  replied,  What  I  acted  in  the  Council  of  State,  and 
Committee  of  Safety,  constituted  by  the  Parliament  to  endure 
for  eight  days,  you  allow  me :  you  must  prove  that  I  ever 
acted  in  the  other  Council  of  State,  after  the  Parliament  was 
turned  out. 

.The  King's  counsel  then  produced  a  warrant,  dated 
November  3,  1659,  sent  in  pursuance  of  an  order  of  the 
committee  of  safety,  by  Sir  Henry  Vane,  as  treasurer  of  the 
navy.     This  warrant  was  for  the  sending  of  divers  arms  north- 
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•wards  after  Mr  Lambert,  who  was  gone  down  to  oppose  the 
Duke  of  Albemarle. 

Vane  called  Angel,  Brisco,  Middleton,  &c,  officers  of  the 
regiment  which  went  under  his  name;  who  came  to  him  for 
orders  about  October,  1659,  when  he  bade  them  desist,  declar- 
ing his  dissatisfaction  in  their  proceedings :  after  their  several 
importunities  to  have  orders  irom  him.  This  closed  his  de- 
fence. 

Solicitor-General  Finch  replied.  As  to  the  pretence  of 
the  power  of  Parliament,  it  is  known  that  it  was  not  the 
eighth  part  of  the  House  of  Commons  ;  such  as  were  let  in  to 
do  all  that  has  been  complained  of,  and  acting  under  authority 
of  such  an  end  of  a  Parliament,  under  such  a  violation,  was 
no  excuse,  but  an  aggravation ;  that  Parliament  was,  in  law, 
ended  by  the  death  of  the  late  King,  notwithstanding  that 
Act  of  16  Car.  I. :  for 

1st,  The  King's  writ  for  a  Parliament  is  ad  tractandum 
nobiscum;  which  is  intended  as  well  of  the  natural  capacity 
of  the  King,  as  of  his  politic. 

2nd,  It  is  absurd  to  say,  that  the  Acts  of  Parliament  of 
Charles  I.,  should  be  his  Acts  in  the  time  of  Charles  11. 

3rd,  A  commission  of  sewers,  enacted  to  be  on  foot  for  ten 
years,  expires  by  the  death  of  the  King,  and  the  authority 
of  the  commissioners  is  at  an  end. 

4th,  It  is  not  possible  for  one  King  to  impose  a  Parliament 
upon  his  successor.  So  much  for  his  acting  by  colour  of 
authority  of  Parliament  ^ 

As  to  the  question,  Whether  an  House  of  Parliament  can 
commit  treason?  If  they  depart  from  that  allegiance  which 
they  have  sworn  at  their  first  meeting,  they  are  impeachable 
for  it. 

As  to  a  co-ordination  in  the  Parliament,  he  denied  it. 

As  to  Whether  the  King  being  out  of  actual  possession, 
can  have  treason  committed  against  him  ?  he  affirmed  it,  and 
said,  Otherwise,  if  rebellion  should  be  so  prosperous  as  to 
depose  or  oppress  the  King  in  battle,  the  offenders  are  not  to 
be  called  in  question,  because  they  prevailed.  He  said  it  was 
the  plea  of  Watson  the  Jesuit,  who  being  indicted  for  com- 
passing the  death  of  King  James  in  Scotland,  after  he  was 
declared .  King  of  England,  and  before  his  actual  entering  into 
this  realm,  made  this  defence,  that  the  King  was  never  in 
possession  of  the  Crown. 

Mr  Justice  Windham,     Held  on  the  Act  of  16  Car.  I.  and 

^  As  to  this  see  Stat.  81  &  82  Yiot.  c.  102,  see.  51,  which  provides 
that  a  demise  of  Crown  shall  not  determlBe  a  parliament. 
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the  preamble  of  that  Act,  so  much  insisted  on  by  the  prisoner ; 
1.  That  the  Parliament  had  not  greater  authority  by  it,  but 
were  only  made  more  durable  than  other  Parliaments  have 
been :  2.  That  the  Parliament  was  absolutely  dissolved  by  the 
death  of  the  King;  If  it  should  be  enacted,  that  a  mar- 
riage should  continue  till  it  was  dissolved  by  Act  of  Parlia- 
ment; if  one  dies,  it  is  a  determination  of  it  in  fact,  so  as  no 
man  can  say,  but  it  is  absolutely  dissolved.  3.  It  must  con- 
tinue in  the  degree  and  dignity  of  a  Parliament.  If  the  House 
be  under  force,  and  some  kept  out,  or  let  in,  to  serve  a  turn, 
whatever  they  do  is  a  nullity  in  law.  For  freedom  is  the 
principal  essence  and  honour  of  a  Parliament;  though  the 
House  be  under  a  force,  and  is  not  dissolved  by  such  force, 
but  the  proceedings  are  to  be  suspended,  till  it  acquire  its 
foimer  liberty  ;  and  this  as  well  by  the  common  law,  as  by  the 
civil  and  canon  laws  of  all  other  countries.  4.  The  Parlia- 
ment is  the  King's  great  council,  the  Peers  are  Conciliarii 
nati  ;  if  they  be  forced  away,  or  laid  aside,  as  here  they  were, 
all  the  rest  is  but  magni  normnis  umbra. 

Mr  Justice  Twisden  held  the  same,  That  it  is  not  the 
sitting  of  a  few  members  within  those  walls,  that  will  continue 
it  a  Parliament :  and  though  another  Parliament,  a  great 
many  years  after  the  King's  death,  declared  it  to  be  at  an 
end^;  yet  that  act  was  but  declaratory,  it  was  at  an  end 
before.  Whether  a  Parliament  may  commit  treason,  is  not  the 
question ;  but  whether  a  few  of  the  House  shutting  out  their 
fellows,  and  usurping  the  goveiTiment,  were  not  traitors  1 

Lord  Chief  Justice  Foster  held  the  same,  and  said,  The  dis- 
tinction between  the  politic  and  natural  capacity  of  the  King, 
was  the  treason  of  the  two  Spencers :  privilege  of  Parliament 
is  no  shelter  for  breach  of  the  peace,  much  less  for  treason. 

Mr  Justice  I'wisden  added,  That  to  compass  the  death  of 
the  King  as  a  natural  person,  was  treason ;  to  compass  his 
death  in  his  political  capacity,  or  to  depose  him,  was  treason ; 
and  both  provided  for  by  the  Act  25  Edward  III.  That  in 
the  same  instant  the  late  King  expired,  in  the  very  same  his 
now  Majesty  was  King  de  facto  ;  and  he  declared  the  cases  of 
Watson  and  Clark,  to  be  good  cases.  If  an  army  be  raised 
against  the  King,  and  the  King  is  slain  in  the  battle,  this 
treason  is  questionable  by  the  successor*. 

The  Solicitor-General  addressed  the  jury  on  the  facts,  after 
which  they  withdrew  to  consider  their  verdict ;  and  found  the 
prisoner  guilty  of  high-treason  from  Jan.  30,  1648.  Thus  not 
only  according  to  the  indictment,  which  was  laid  for  what  the 

^  Iq  1660,  see  Vol.  i.  p.  734.         >  See  Storie's  case,  Dyer,  298  b,  <&c. 
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prisoner  did  in  1659;  but  also  for  a  long  series  of  treasons 
from  Jan.  30,  1648. 

On  the  lith  June,  Vane  was  brought  up  for  judgment. 

The  clerk  demanded  what  he  had  to  say  why  sentence  of 
death  should  not  be  passed  upon  him. 

Yane  first  alleged,  that  he  had  not  yet  heard  the  indict- 
ment read  in  Latin.  The  debate  upon  this  took  up  some 
time:  at  length  the  King's  counsel  gave  way  on  that  point. 
Sir  Henry  desired  that  counsel  might  also  be  assigned  him,  to 
make  exceptions  thereto,  if  they  found  cause;  otherwise  he 
cared  not  to  hear  it  resui  in  Latin.  This  was  overruled  by  the 
Court:  he  therefore  desisted  from  further  urging  it. 

The  next  thing  Sir  Henfy  offered  was  the  Bill  of  Excep- 
tions, which  he  brought  with  him  ready  drawn,  and  offered  it 
to  the  Judges,  desiring  them,  according  to  the  statute  of 
13  Edw.  T.,  c.  31  (Westm.),  to  sign  it.  The  Statute  was  con- 
sulted and  read  in  open  Court,  running  in  favour  of  the 
prisoner  to  this  effect,  that  if  any  man  find  himself  aggrieved 
by  the  proceedings  against  him  before  any  Justices,  let  him 
write  his  exceptions,  and  desire  the  Justices  to  set  their  seals 
to  it.  This  act  was  made  (says  Coke^)  that  the  party  wronged 
might  have  a  foundation  for  a  legal  process  against  the 
Justices  by  a  writ  of  error,  having  liis  exceptions  entered 
upon  record  in  the  Court  where  the  injury  is  done,  which 
through  the  Justices  overruling  it,  they  could  not  before 
procure,  so  the  party  grieved  was  without  remedy ;  for  whose 
relief  this  statute  was  made.  The  Justices  refusing  to  set 
to  their  seals,  the  party  grieved  may  have  a  writ  grounded 
on  this  statute,  commanding  them  to  set  their  seals  to  his 
exceptions.  These  exceptions  extend  not  only  to  all  pleas 
dilatory  and  peremptory,  but  to  all  challenges  of  any  jurors, 
and  any  material  evidence,  given  to  any  jury,  which  by  the 
Court  is  overruled.  As  in  this  case,  the  testimony  about 
falsifying  of  his  hand  to  writings,  was,  by  what  was  said  to  the 
jury  by  Justice  Windham. 

Further,  says  Coke,  If  the  Justice  (or  Justices)  die,  their 
executors  or  administrators  may  be  proceeded  against  for  the 
injury  done.  And  if  the  Judge  (or  Judges)  deny  to  seal  the 
exception,  the  party  wronged  may  in  the  writ  of  error  take 
issue  thereupon,  if  he  can  prove  by  witnesses  the  Judge  or 
Judges  denied  to  seal  it. 

Notwithstanding  all  this,  the  Judges  overruled  this  plea 
holding,  that  it  was  not  allowable  in  criminal  cases  for  life, 
for  if  it  be  held  in  criminal  cases  for  life,  every  felon  in 
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Newgate  might  plead  the  same,  and  so  there  would  be  no  gaol- 
delivery. 

Sir  Henry  answered,  his  case  was  not  the  case  of  common 
felons,  alleging  the  grant  of  his  Majesty  to  the  petition  of 
both  Houses  for  his  life,  in  case  he  should  be  attainted.  There 
was  no  need  of  fearing  the  consequence  of  spinning  out  the 
time  a  little  with  a  pei-son  in  his  circumstances.  Besides,  he 
had  been  a  prisoner  two  years,  and  never  called  on  to  give  any 
account  of  himself  and  his  actions  (so  is  it  not  with  felons); 
which,  with  other  consideiations,  might  sufficiently  evince  that 
there  was  no  need  of  such  hasteniog  his  death.  He  said  he 
desired  not  this  for  his  own  sake  only,  but  for  theirs,  and  for 
posterity;  that  they  might,  on  a 'more  leisurely  and  unpreju- 
diced hearing  of  what  might  be  said  on  all  hands,  prevent  the 
bringing  of  innocent  blood  upon  themselves  and  the  land. 

Being  overruled  by  the  Court,  he  desired  whether  they 
would  all  give  it  as  their  judgment,  that  what  he  desired 
was  not  his  right  by  the  law?  This  they  all,  one  by  one, 
declared  themselves  unanimous  in  denying  him  the  benefit  of 
that  Act. 

The  third  thing  Sir  Henry  desired  was,  that  the  petition  of 
both  Houses,  with  his  Majesty's  answer  thereunto,  might  be 
read  in  the  Court;  which,  atter  some  dispute,  was  held  to  be  a 
thing  they  were  not  bound  to  take  notice  of,  not  being  an  Act 
of  Parliament.     At  length  they  agreed  to  have  it  read. 

The  fourth  thing  Sir  Henry  Vane  offered  to  the  considera- 
tion of  the  bench  was,  that  as  there  were  questions  of  law  in 
his  case,  which  must  receive  their  deter  ruination  in  Parlia- 
ment, he  might  have  counsel  assigned  him,  to  a«rgue  them 
before  their  Lordships.     Some  of  these  points  were. 

1.  Whether  a  Parliament  were  accountable  to  any  inferior 
Court? 

2.  Whether  the  King,  being  out  of  possession,  and  the 
power  in  others, — 

Here  he  was  stopped,  the  Court  not  admitting  that  the 
King  was  ever  out  of  possession.  To  which  Sir  Henry  replied, 
the  words  of  his  indictment  ran  thus,  that  he  endeavoured  to 
keep  out  his  Majesty;  and  how  could  he  keep  him  out,  if  he 
were  not  out? 

When  he  saw  they  would  overrule  him  in  all,  and  were 
bent  upon  his  condemnation,  he'  put  up  his  papers,  appealing 
to  the  righteous  judgment  of  God,  who  must  judge  them  as 
well  as  him,  often  expressing  his  satisfaction  to  die  upon  this 
testimony;  Kelyng,  one  of  the  King's  counsel,  answered,  "So 
you  may,  sir,  in  good  time,  by  the  grace  of  God." 
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The  usual  sentence  was  then  pronounced 
The  following  gives  Vane's  view  of  his  case : 
**  The  Bill  of  Exceptions,  translated  out  of  the  best  Latin 
form  the  prisoner  could  procure;  no  counsel  learned  in  the 
law  daring  to  assist  him  in  those  circumstances,  without  as- 
signment from  the  Court,  which  was  denied. 
"  First,  concerning  my  imprisonment. 

(1)  I  shall  here  mention  my  entrance  into  this  new  scene  of 
sufferings    under   the  present  power  (after  my  having  been 
handed  at  will  and  pleasure,  under  the  six  years'  usurpation  of 
Cromwell)  which  I  conceive  not  to  have  been  at  all  according 
to  the  law  of  the  land,  as  may  appear  by  the  29th  chapter  of 
Magna  Charta,  and  Coke  upon  it,  with  many  other  statutes 
and  law-books:  in  all  which  it  appears  that  the  law  of  England 
is  so  tender,  not  to  say  curious,  in  providing  for  the  subject's 
liberty,  that  he  is  not  to  suffer  the  least  restraint,  confinement 
or  imprisonment,  but  by  the  lawful  judgment  of  his  Peers,  or 
by  the  law  of  the  land.     Contrary  to  all  which,  I  was  com- 
mitted at  mere  will  and  pleasure,  and  have  been, detained  close 
prisoner  these  two  years,  without  any  cause  specified,  or  any 
particular  crime  laid  to  my  charge. 

Secondly,  concerning  transactions  at  the  grand  jury. 

(2)  The  grand  jury  of  Middlesex,  without  my  privity, 
knowledge  or  presence  (after  I  had  been  kept  a  close  prisoner 
two  full  years),  did  meet,  take  the  depositions  of  witnesses,  and 
find  the  bill  against  me,  which  inevitably  exposed  me  to  a  trial 
at  the  King's-Bench  bar,  for  I  knew  not  what :  whereas  Major 
Holf  and  others  have  had  the  right  of  Englishmen  granted 
them,  to  be  present  at  the  grand  jury's  proceedings;  yea,  and 
to  have  counsel  also  present  to  plead  any  thing  in  a  way  of 
reason  or  law,  for  invalidating  the  testimony,  or  disabling  the 
witnesses,  whereby  the  indictment  hath  been  immediately 
quashed;  and  so  the  party  accused  delivered  from  any  shadow 
of  infamy,  by  so  much  as  appearing  in  the  circumstances  of  a 
malefactor  at  any  public  bar  of  justice.  That  this  prisoner 
had  great  need  of  that  privilege  of  being  present  himself,  or 
having  counsel  and  other  friends  present  at  the  grand  juiy, 
will  appear  hereafter,  by  the  subdolous  and  injurious  handling  of 
matters  there. 

Thirdly,  concerning  the  jurisdiction  of  the  Court 

(3)  The  offences  supposed  to  be  committed  by  me,  are 
things  done  not  of  my  own  head,  but  as  a  member  of  the  Long 
Parliament,  or  in  pursuance  of  their  authority.  The  matters 
done  by  me,  in  the  one  respect  or  other,  if  they  be  deemed 
offences,  are  punishable  only  in  Parliament;  and  I  ought  not 
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to  be  questioned  for  them  in  any  inferior  court,  as  Coke  shews 
in  the  4th  Part  of  his  Institutes*,  concerning  the  High 
Court  of  Parliament.  For  the  Parliament  is  not  confined  in 
their  actings  by  the  law,  which  inferior  courts  are  tied  up  to ; 
but  in  divers  cases  are  privileged  to  act  extraordinarily  and 
unaccountably  to  any  but  themselves,  or  succeeding  Parlia- 
ments. Moreover,  that  Parliament  was  extraordinarily  com- 
missioned, qualified  and  authorized  by  express  Act  of  Parlia- 
ment, beyond  all  preceding  Parliaments,  for  the  causes  and 
ends  declared  in  the  preamble  of  the  Act  for  their  establishment, 
accorded  and  passed  by  the  joint  consent  of  King,  Lords  and 
Commons,  whereby  they  became  unsubjected  to  adjournment, 
prorogation  or  dissolution,  but  by  their  own  respective  volun- 
tary consents,  to  be  by  them  expressed  and  passed  for  that 
purpose,  with  the  royal  assent;  which  occasioned  his  late 
Majesty  in  his  answer  to  the  Nineteen  Propositions,  to  say, 
that  the  power  hereby  legally  placed  in  both  Houses,  was  more 
than  sufficient  to  prevent  and  restrain  the  power  of  tjrranny. 
And  further,  the  bringing  of  this  case  under  the  jurisdic- 
tion of  this  Court,  or  of  any  other  but  a  Parliament,  may 
prove  of  very  dangerous  consequence,  in  point  of  precedent, 
and  most  disagreeing  to  all  rules  of  justice.     For, 

First,  by  the  same  reason  that  I  am  questioned  in  this  Court, 
not  only  every  member  of  Parliament,  but  the  very  Houses 
themselves,  with  all  their  debates,  votes  and  orders,  may  not 
only  be  questioned,  but  referred  to  a*  petty  jury,  and  so  come 
to  be  judged  and  sentenced  by  a  court  inferior  to  themselves; 
which  judges  in  all  times  have  disclaimed  and  acknowledged  to 
be  out  of  their  power,  according  to  the  known  rule,  par  im- 
pares  non  habet  imperium,  mvlto  minus  in  eos  qui  majiis  impe- 
rium  hahent. 

Secondly,  in  such  case  the  parties  accused  will  be  debarred 
of  evidence  or  witness  for  their  justification  and  defence.  For 
no  members,  present  at  debates  in  Parliament  (who  are  the 
only  eye  and  ear-witnesses  of  what  is  said  and  done  there) 
ought  to  discover  the  counsels  of  the  House. 

Fourthly,  concerning  the  indictment. 

1.  I  have  not  been  permitted  to  have  a  copy  or  sight  of 
the  indictment,  nor  so  much  as  to.  hear  it  read  in  Latin,  which 
is  the  original  record  of  the  Court,  and  ought  to  be  the  founda- 
tion of  their  whole  proceeding  with  me.  I  often  desired 
these  things  of  the  Court;  yea,  or  at  least  to  have  but  the 
transcripts  of  some  particular  clauses  in  the  indictment,  to 
enable  me  to  shew  the  deficiencies  thereof  in  law  (all  which, 
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others  in  such  cases  have  often  obtained),  but  nothing  would  be 
granted  herein. 

This  then  was  my  hard  lot  and  usage;  I  was  put  (after  two 
years  close  imprisonment)  to  answer  for  my  life  to  a  long 
indictment  read  in  English,  which  whether  it  were  rightly 
translated  how  should  I  know,  that  might  not  hear  the  original 
record  in  Latin  1  Counsel  also  learned  in  the  law  were  denied 
me,  though  pressed  for  by  me  again  and  again,  before  I  pleaded. 
And  had  they  been  granted,  what  could  they  have  said  as  to 
defects  of  law  in  the  indictment,  unless  they  might  have  a  copy 
of  it?  What  can  any  counsel  say  to  any  petty  business  con- 
cerning any  part  of  a  man's  estate  that's  in  controversy,  unless 
they  may  have  a  leisurely  view  and  perusal  of  the  writings 
thereabouts]  Much  more  sure  will  it  appear  requisite  to  the 
reason  of  all  mankind,  when  a  man's  whole  estate,  life  and  all, 
are  at  stake.  It  is  true,  before  I  pleaded,  this  Court  promised 
I  should  have  counsel  assigned  me  after  pleading  (God  forfend 
else,  said  the  Lord  Chief  Justice),  but  it  is  as  true,  I  never  could 
yet  see  that  promise  made  good.  All  things  tending  to  a  fair 
trial  were  promised  me  in  general  before  pleading,  but  every 
material  particular  for  the  just  defence  of  my  life,  hath  been 
denied  me  ever  since.  And  my  trial  for  life  was  huddled  up 
the  next  day  of  my  appearing  before  you :  the  jury  (as  was  told 
me)  must  not  eat  nor  drink  till  they  had  done  their  work  (so 
the  more  than  forty  jurymen  that  resolved  to  kill  Paul*.)  But 
why  such  haste  and  precipitancy  for  a  man's  life,  that's  more 
than  meat  or  estate,  when  you  can  let  civil  causes  about 
men's  estates  depend  many  years?  And  if  an  erroneous  judg- 
ment be  passed  in  such  matters,  it  is  reversible;  but  if  innocent 
blood  be  spilt,  it  cannot  be  gathered  up  again,  as  the  wise 
woman  of  Tekoah  said'. 

2.  But  secondly  then,  as  to  defects  in  the  indictment, 
which  I  was  in  some  measure  enabled  to  observe  from  that 
broken  hearing  thereof,  that  was  afforded  me  here  in  the 
Court ;  T  say  there  are  many,  and  those  very  considerable : 
and  by  the  law  of  England  I  ought  not  to  have  been  urged  to 
plead  or  make  answer  to  such  an  illegal  and  defective  indict- 
ment. 

(a)  There  is  no  sufficient  overt  act  therein  alleged  of  the 
prisoner's  imagining  the  King's  death,  or  that  he  had  any  the 
least  intention  that  way. 

(6)  The  levying  of  a  war  is  alleged  in  Southwark,  and  can- 
not therefore  be  tried  by  a  jury  of  Middlesex ^ 

1  Acts  xxiii.  21.  '  2  Sam.  c.  xiv.  14. 
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(c)  There  is  uncertainty  and  obscurity  in  the  main  thing 
alleged  against  me  in  the  indictment ;  to  wit,  that  I,  together 
with  a  multitude  of  persons,  to  the  number  of  a  thousand, 
unknown  to  the  jury,  &c.,  whereas  no  criminal  act  can  be  tried 
that  is  not  certain;  Carta  res  debet  esse,  quas  deducitur  in 
Judicium, 

{d)  The  treason  laid  to  my  charge,  is  alleged  to  have  been 
committed  with  a  multitude  of  other  false  traitors,  which  were 
pardoned  by  the  Act  of  Indemnity:  such  supposed  crimes 
therefore  of  theirs  cannot  be  remembered  or  alleged,  without 
a  manifest  breach  of  the  Act  of  Indemnity  and  Oblivion. 

The  indictment  is,  or  ought  to  be  founded  on  some  clause 
or  branch  of  25  Edward  III.,  but  no  such  overt-act  is  alleged 
in  the  indictment,  or  proved  by  witnesses,  as  doth  discover 
that  I  had  any  intention  to  kill,  depose,  or  hold  out  the  King 
from  the  possession  and  exercise  of  his  regal  power. 

Whereas  I  am  accused  of  compassing  or  imagining  the 
death  of  the  King,  this  must  be  understood  of  his  natural  or 
personal,  not  politic  capacity  j  for  in  this  latter  sense  the  law 
says,  the  King  cannot  die. 

First  then,  to  compass  only  the  deposition  of  the  King,  is 
not  within  the  words  of  that  statute  (several  kings  have  been 
deposed  by  Parliaments  since  the  conquest),  and  as  to  my  com- 
passing or  designing  the  natural  death  of  the  King's  person, 
with  what  colour  can  I  be  accused  of  such  intentions,  in  the 
circumstances  the  King  at  that  time  was  in  beyond  the  seas ) 

Secondly,  the  assembling  of  men  together,  without  any 
hostility  or  injury  offered  to  any  person,  but  for  a  man's  own 
security  and  defence  in  a  time  of  confusion  and  distraction,  is 
not  levying  war,  or  treason  at  the  common  law,  or  by  that 
statute.  Yea,  in  this  case,  and  at  the  season  wherein  such  an 
act  as  this  is  alleged,  it  might  be  supposed  to  be  done  for  the 
King's  restoration,  as  well  as  in  opposition  thereunto;  and 
the  most  favourable  and  advantageous  construction  ought  to 
be  made  and  put  upon  the  prisoner's  actings  or  words,  where 
there  is  ambiguity,  so  that  they  may  be  taken  or  interpreted 
divers  ways.  For  the  law  always  presumeth  aciions  to  be 
innocent,  till  the  contrary  be  manifestly  proved.  However, 
in  a  time  of  va,cancy  or  an  interregnum,  when  the  foundations 
of  Government  are  out  of  course,  by  the  law  of  reason,  nature, 
and  common  prudence,  every  man  may  stand  upon  his  own 
guard,  endeavouring  his  own  security  and  protection  from  injury 
and  violence. 

Thirdly,  to  be  adherent  to  the  king's  enemies  within  his 
realm,  cannot,  and  ought  not  to  be  understood  of  any  adhesion 
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to  a  Parliament,  wherein  the  King  by  law  is  supposed  always 
present,  as  a  part  thereof.  Nor  can  the  Long  Parliament  be 
called  the  King's  enemies,  without  overthrowing  the  Act  of 
Indemnity,  which  the  King  hath  declared  to  be  the  foundation 
of  the  nation's  present  peace  and  security. 

Lastly,  the  treasons  alleged  in  the  indictment  are  said 
to  have  been  committed  when  the  King  was  out  of  possession : 
so  the  indictment  runs.  To  keep  out  the  King,  &c.  Now 
my  Lord  Coke  in  the  third  part  of  his  Iiistitutes\  says, 
"  A  King  de  jure,  and  not  de  facto,  is  not  within  the  Statute ; 
against  such  a  one  no  treason  can  be  committed.  For  if  there 
be  a  King  regnant  in  possession,  though  he  be  Eex  de  facto, 
and  not  de  jure,  yet  he  is  Seigneur  le  Roy,  within  the  purview 
of  this  Statute ;  and  the  other  that  hath  right,  and  is  out  of 
possession,  is  not  within  this  Act.  Nay,  if  treason  be  com- 
mitted against  a  King  de  facto,  et  non  de  jure,  and  after  the 
King  dejure  cometh  to  the  Crown,  he  shall  punish  the  treason 
done  to  the  King  defaMo.^^ 

And  after,  in  the  same  place  he  says,  "  that  by  law  there 
is  always  a  King,  in  whose  name  the  laws  are  to  be  maintained 
and  executed,  otherwise  justice  would  fail."  The  Act  also  of 
11  Hen.  7'  was  made  for  security  of  the  subject  on  this  behalf. 
The  word  King  also  may  and  ought  to  be  taken  largely 
for  any  sovereign  power  in  a  King  or  Queen,  as  Coke  in  the 
place  fore-quoted  shews ;  and  why  not  by  the  same  reason,  in 
a  Protector,  though  an  usurper,  or  any  other  persons,  one  or 
more,  in  whom  sovereignty  is  lodged,  or  that  have  all  the 
badges  of  sovereignty ;  as  the  calling  of  Parliaments,  enacting 
of  laws,  coining  of  money,  receiving  foreign  ambassadors,  <fec. 
His  majesty  that  now  is,  is  granted  by  the  very  indictment 
to  have  been  then  out  of  possession :  if  so,  then  was  there 
either  some  other  King,  or  what  was  equivalent,  some  sovereign 
power  in  actual  possession  and  exercise,  or  none.  If  the  former, 
was  there  a  King  de  facto,  so  no  treason  could  be  com- 
mitted against  him  that  was  King  de  jure :  if  the  latter, 
the  Government  was  dissolved,  no  allegiance  was  due  to  any 
persons,  and  so  no  offence  could  be  properly  treason  within 
the  Statute. 

But  had  the  late  Protector  had  the  Name  and  Style  of  a 
King,  no  treason  could  have  been  committed  against  the  King 
dejure  only.  Now  God  forbid  that  you  should  give  away  my 
life  upon  such  niceties,  because  an  usurping  Protector  was 
not  clothed  with  the  title  as  well  as  power  of  a  King.  The 
Protector  or  any  usurper's  taking  or  not  taking  the  title  of  a 
1  Page  7.  a  See  Vol.  i.  p.  38. 
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Eling,  in  case  he  have  the  power,  cannot  alter  the  state  of  my 
supposed  crime.     You  ought  not  to  be  biassed  by  popular 
reports  concerning  me.     It  is  easier  to  be  innocent,  than  so 
reported  :  the  one  is  in  our  own  power,  not  the  other. 
Fifthly,  concerning  the  evidence. 

1.  No  allegation  was  directly  proved  by  two  positive 
lawful  witnesses,  as  iu  thiB  case  it  ought- to  be. 

2.  One  of  the  witnesses  for  the  King  confessed  in  open 
court,  that  to  his  knowledge  my  hand  had  been  counterfeited, 
to  my  prejudice  and  damage,  in  great  sums  of  money;  yet 
orders  pretended  to  be  signed  by  me,  (wherein  my  hand  may 
as  well  be  counterfeited)  are  taken  as  evidence  against  me. 

3.  The  issue  of  the  whole  causa  depended  on  the  solution 
of  some  difficult  questions  of  so  high  a  nature,  and  great  im- 
portance, as  could  not  safely  be  determined  but  in  the  hi<{h 
Court  of  Parliament :  as, 

1.  Whether  the  Long  Parliament  called  in  November 
1640,  were  dissolved  by  the  late  King's  death  1 

2.  Whether  the  successive  remaining  powers  that 
exercised  the  royal  supreme  authority  from  1648,  to  the 
restoration  of  his  now  Majesty,  were  not  within  the  true  sense 
and  meaning  of  25  Edw.  III.  and  11  Hen.  VIT." 

In  addition  to  the  Bill  of  Exceptions,  Vane  prepared  the 
following : 


Reasfnuin 
arrest  qf 
judgment. 

(0    Unfair 
treatment 
at  trial. 

Counsel 


'^  lieasona  /or  an  arrest  qf  judgment,  writ  hy  the  prisoner^  hut 

refused  to  he  lieard  hy  the  Court, 

I.  I  have  been  denied  so  much  as  to  hear  the  indictment 
read  in  Latin,  as  it  is  the  original  record  of  the  Court ;  yea,  so 
much  as  a  copy  of  it  in  English  hath  been  denied  me  during 
the  whole  time  of  my  trial ;  by  the  sight  whereof  I  might  be 
able  to  assign  the  defects  of  law  that  may  be  in  it. 

Counsel  also  hath  been  denied,  not  only  before  I  pleaded, 
but  after ;  and  all  points  by  me  offered  in  law  to  the  Judges  of 
the  Court  have  been  over-ruled,  without  admitting  me  Counsel 
to  argue  the  same,  and  better  inform  the  judgment  of  the 
Court.  I  have  demanded  that  I  might  put  in  a  Bill  of 
Exceptions  upon  the  Statute  of  Westminst.  2^"  This  like- 
wise is  denied  me,  over-ruled,  and  judged  as  out  of  that 
Statute.  Neither  will  Counsel  be  allowed  me  in  this,  to  shew 
cause  why  it  ought  to  be  admitted  as  of  right.  And  as  no 
Counsel  was  allowed,  so  neither  were  the  Judges  Counsel  to 
me,  as  they  said  themselves  they  would  and  ought  to  be,  but 

I  13  Ed.  1. 0.31. 
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ratber  suffered  me  to  wrong  and  prejudice  myself;  some  of 
them  saying,  "  Let  him  go  on,  the  woi-st  will  be  his  own  at  last." 
And  they  neither  checked  nor  restrained  the  King's  Counsel 
in  their  high  and  irritating  expressions  to  the  Jury,  to  find  me 
guilty :  one  of  whom  was  seen  to  speak  privately  with  the 
Foreman  of  the  Jury,  immediately  before  the  Jurors  went 
from  the  bar,  after  he  had  spoken  openly,  "  that  the  prisoner 
was  to  be  made  a  public  sacrifice,  in  reference  to  the  actions 
done  against  his  Majesty  that  now  is." 

All  this  is  very  far  from  that  indifferency  in  trial,  and 
from  that  equality  which  the  law  requires,  and  they  are  bound 
by  their  oath  to  afford  me;  besides  the  undue  proceedings 
in  the  business  of  the  Petty  Jury.  A  list  of  foi-ty-eight 
persons  was  presented  to  me,  who  being  to  me  unknown,  and 
no  time  allowed  me  to  gain  any  knowledge  of  them,  though 
I  was  permitted  to  challenge  and  refuse  three  Juries,  without 
shewing  cause,  yet  could  not  that  refusal  be  U[)on  such  rational 
grounds  as  the  law  supposes,  which  doubtless  intends  sub- 
stantial relief  to  the  prisoner,  in  allowing  him  the  liberty  of 
such  refusal;  whereas,  through  my  ignorance  of  the  persons, 
I  might  refuse  the  best,  and  choose  the  worst,  as  to  my  safety. 
And  then,  whereas  the  law  further  allows  me  the  refusal  of 
any  other  beyond  the  thirty-five,  on  just  and  exceptionable 
cause  shewn,  what  just  exception  was  I  capable  to  allege  in 
a  sudden  hurry  against  persons  to  me  altogether  unknown, 
unless  it  would  be  taken  for  a  just  one,  that  they  were  un- 
known to  me  1 

All  these  things  being  so  contrary  to  the  right  which  the 
Judges  stand  obliged  to  do  to  every  one,  as  they  are  for  that 
purpose  intrusted  by  God  and  the  King,  is  just  cause  for  an 
arrest  of  judgment,  and  a  good  reason  why  they  should  yet  at 
length  allow  me  a  copy  of  the  indictment,  and  assign  Counsel  to 
argue  for  the  prisoner  against  the  defects  in  law  that  may  be 
found  therein.  Without  this,  law  is  denied  me,  which  is  my 
birthright  and  inheritance ;  the  best  birthright  a  subject  hath, 
says  Coke  on  Magna  Charta :  for  "  thereby  (says  he)  his  goods, 
lands,  wife,  children,  his  body,  life,  honour,  and  estimation, 
are  protected  from  injury."  The  life,  birthright,  or  inheritance, 
we  have  from  our  parents,  may  soon  be  gone,  if  this  fence 
thereof  be  broken  down.  How  gieat  a  wrong  then  it  is  for 
the  Court  to  withhold  it  from  me,  is  manifest.  Are  thev  not 
therefore  in  effect  chargeable  with  my  blood,  by  such  unequal 
proceedings  as  I  have  had  in  my  trial ) 

II.  My  second  reason  for  an  arrest  of  judgment  is  drawn 
from  the  issue  that  is  joined  in  my  case,  which  seems  to  depend 
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chiefly  upon  matter  of  law ;  and  that  in  such  tt^nder  and  high 
points,  as  are  only  determinable  in  the  High  Court  of  Parlia- 
ment 

For  it  is  become  the  question,  whether  I  am  guilty  or  not 
guilty,  according  as  these  propositions  following  are  truly  or 
erroneously  resolved. 

1.  Whether  the  Parliament,  that  began  November  3rd, 
1640,  was  dissolved  by  the  King's  death  ?  And  whether  this 
Court  may  judge  things  done  in  Parliament*? 

2.  Whether  the  powers  regnant,  and  de  facto,  that  suc- 
cessively were  in  being,  from  January  30th,  1648,  to  De- 
cember 20th,  1659,  were  such  powers  de  /acto,  as  are  the 
King,  .or  Seigneur  le  Roy,  within  the  purview  of  the  Statute  of 
25  Edward  III.,  having  the  exercise  of  regal  power  in  all  the 
particulars  of  it,  though  not  the  name  % 

3.  Whether  during  that  time  fore-mentioned,  his  Majesty 
that  now  is  were  properly  King  de  facto  ?  Or  whether  he 
were  not  out  of  possession,  and  without  all  exercise  of  his 
regal  authority  within  the  realm  1 

4.  Whether  the  case  now  in  question  be  a  treason  literally 
within  the  words  of  the  Statute  25  Edward  III.,  or  at  most, 
any  other  than  an  interpretative  and  new  treason,  not  declared 
before  the  very  time  of  my  trial ;  and  that  only  by  the  judg- 
ment of  the  Court,  or  opinion  of  my  Judges,  eleven  years  after 
some  of  the  things  charged  on  me,  are  alleged  to  have  been 
committed  ? 

As  for  the  firi^t  of  these,  the  Act  for  Continuance  of  the 
Long  Parliament  is  express' ;  "That  all  and  every  thing  or  things 
whatsoever,  done  or  to  be  done,  for  the  adjournment,  proroguing, 
or  dissolving  of  that  Parliament,  contrary  to  that  Act,  shall  be 
utterly  void  and  of  none  effect."     I  then  thus  argue  : 

The  Judges  do  upon  occasion  of  this  trial  resolve,  that  the 
King's  death  dissolved  that  Parliament.  Ko  act  of  Parliament 
hath  yet  declared  it  to  be  so ;  and  the  Judges  ought  to  have 
some  law  for  their  guide,  as  Coke  well  says.  To  be  sure,  if 
in  process  of  time  the  Parliament  shall  expressly  declare,  that 
not  the  King's  death,  but  the  Act  for  the  Dissolution  of  that 
Parliament,  did  dissolve  it;  in  such  case,  these  Judges'  resolution 
by  virtue  of  such  act  is  absolutely  void.  But  innocent  blood 
in  the  mean  time  may  be  siied,  and  an  estate  wrongfully  taken 
away.  And  in  case  what  the  Judges  assert  herein,  wei*e  law, 
it  is  law  not  known  or  declared  till  many  years  after  the  fact 
committed.     At  this  rate,  who  is  secure  of  estate  or  life  f 
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As  to  the  second  and  third  queries  or  propositions,  it  does 
appear  out  of  the  third  part  of  Coke's  Institutes  \  and  the  Sta- 
tute 11  Henry  VII.,  c.  1,  that  actings  for  the  King  in  fact,  are 
not  to  be  questioned  by  the  King  in  right.  If  it  be  said,  that 
there  was  no  King  in  this  case ;  it  may  be  replied,  that  they 
who  had  the  power  and  exercise  of  the  Royal  Jurisdiction, 
as  to  peace  and  war,  coinage  of  money,  power  of  life  and 
death,  «fec.  which  are  the  highest  ensigns  of  Regal  Authority, 
must  needs  be  the  powers  regnant,  though  not  under  the 
name  of  King,  are  within  the  Statute  of  25  Edward  III.,  as 
a  Queen  also  is  adjudged,  and  any  Sovereign  Prince,  though 
under  the  title  only  of  Lord,  as  was  the  case  in  Ireland  before 
it  was  a  kingdom.  And  if  so,  why  not  in  more  such  persons 
as  well  as  one,  that  de  facto  exercise  the  Royal  Power  and 
Sovereign  Authority,  under  what  name  or  title  soever?  If 
upon  this  nicety,  judgment  be  given  against  me,  because  the 
powers  regnant  wanted  the  name  and  formality  of  a  King, 
I  shall  doubtless  have  very  hard  measure.  For  the  reason  and 
equity  is  the  same,  if  the  powers  regnant  had  the  thing,  though 
not  the  title.  And  where  there  is  the  same  reason,  there  is 
the  same  law,  as  is  a  known  rule.  Now  there  is  the  same 
reason  the  subject  should  be  equally  indemnified,  that  acteth 
under  any  Sovereign  Authority  that  hath  not  the  name  of 
a  King,  as  if  it  had.  If  there  had  been  many  Kings,  as  a 
Heptarchy  hath  been  in  England  heretofore,  those  would  have 
been  understood  to  be  within  the  Statute ;  and  the  reason  and 
equity  of  the  Statute  is  the  same  in  all  cases.  For  the  law  is 
made  for  the  benefit  and  security  of  the  subject,  whom  the  law 
requires  not  to  examine  the  right  of  sovereignty.  Nor  is  the 
danger  less  under  one  Government  than  another. 

The  Statute  is,  for  securing  the  subjects  from  all  dormant 
titles,  that  tliey  may  safely  pay  their  allegiance  when  they 
receive  protection,  and  that  they  may  not  be  in  danger  of  being 
destroyed  by  two  powers  at  the  same  time.  For  that  power 
which  is  supreme  and  de  facto^  will  be  obeyed,  and  make  it 
treason  to  do  otherwise,  be  it  right  or  wrong*.  And  if  the 
subject  be  at  the  same  time  in  danger  of  committing  treason 
against  the  power  de  jurCy  then  is  he  in  a  miserable  condition, 
and  state  of  unavoidable  necessity,  which  is  provided  against 
by  the  laws  of  the  land.  Otherwise,  if  he  be  loyal  to  the  King 
de  jure,  he  shall  be  hanged  by  the  King  de  facto ;  and  if  he 
be  faithful  to  the  King  de  facto,  he  shall  die  by  the  King 
de  jure,  when  he  recovers  possession. 
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Against  this  it  was,  that  the  Statute  of  11  Henry  VII.  was 
provided,  in  the  difference  betwixt  the  two  Houses  of  York 
and  Lancastei'.  Mj  case  is  either  the  same  with  that,  and 
then  I  desire  the  benefit  of  that  Statute;  or  else  it  is  new, 
and  then  I  desire,  as  is  provided  25  Edward  III.  that  it  be 
referred  to  the  Parliament.  So  that  it  is  either  within  the 
equity  of  the  Statute  11  Henry  VII.,  or  else  it  is  a  new  case, 
and  not  to  be  judged  by  this  Court. 

If  the  Judges  in  the  resolves  by  them  delivered,  upon  any 
of  the  particulars  before  alleged,  have  not  declared  that  law 
that  ought  to  guide  them,  but  their  particular  judgments  or 
opinions,  as  undertaking  to  guide  the  law,  and  that  in  points 
of  so  grand  concern  as  touch  the  subject's  life,  in  case  their 
judgments  after  should  prove  erroneous,  the  verdict  given  upon 
such  errors  must  needs  be  illegal  and  void.  Judgment  there- 
fore ought  to  be  suspended,  till  such  time  as  the  truth  and 
certainty  of  the  law  may  be  fully  argued  and  cleared,  and  that 
in  the  proper  court  for  the  hearing  arid  judging  of  this  case. 
If  this  be  not  done,  but  I  be  forthwith  proceeded  against  (not- 
withstanding any  thing  however  rationally  or  legally  alleged 
to  the  contrary)  by  such  undue  precipitation  and  given  sentence, 
I  am  (contrary  to  Magna  Charta,  or  law  of  the  land)  run  upon 
and  destroyed,  without  due  form  and  course  of  law.  And  I  am 
like  to  be  deprived  of  estate  and  life  upon  no  law  or  certain 
rule,  declared  before  the  fact ;  nor  before  the  trial 

Upon  these  considerations  I  desii'e  an  arrest  of  judgment, 
and  that  Counsel  may  be  assigned  me,  and  competent  time 
allowed  to  make  good  my  averments. 

As  an  argument  to  press  this,  I  desire  leave  of  the  Court, 
that  the  petition  of  the  two  Houses,  and  the  King's  assent  to 
it,  may  be  read  in  open  Court,  attested  by  one  that  is  present, 
who  examined  and  compared  it  with  the  Book  of  Record  in  the 
Lordb'  House ;  by  which  it  evidently  appears,  that  as  well  the 
King  as  both  Houses  of  Parliament  were  agreed,  that  admitting 
I  were  attainted,  yet  execution,  as  to  my  life,  should  be  re- 
mitted. And  if  so,  there  is  no  cause  to  precipitate  the  passing 
sentence ;  especially  when  also  such  weighty  points  in  the  law 
are  yet  to  be  argued  and  cleared,  unless  the  Judges  will 
evidently  charge  themselves  with  my  innocent  blood. 

HI.  My  third  reason  for  an  arrest  of  judgment,  is  the 
manifest  newness  of  this  case,  being  such  as  never  happened 
before  in  the  kingdom ;  which  withal  is  of  so  vast  a  con- 
sequence to  people  of  all  sorts  and  conditions  within  this 
realm,  as  nothing  more.  And  being  so,  (as  I  doubt  not  with 
your  Lordships'  patience  I  shall  make  it  appear)  it  is  the  known 
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law,  witnessed  by  Bracton,  and  ancient  approved  law-books, 
that  in  such  cases  the  judges  in  the  inferior  courts  ought  not  to 
proceed,  but  bring  it  before  the  High  Court  of  Parliament.. 

To  prove  therefore  the  newness  of  this  case,  (besides  what 
I  have  already  alleged  in  my  defence,  before  the  verdict)  give 
me  leave  to  add  that,  which  yet  further  shews  the  newness  and 
extraordinariness  thereof.  And  I  beseech  your  Lordships  to 
let  me  go  on  without  interruption,  in  my  endeavouring  to 
make  it  out  as  clearly  as  God  shall  enable  me,  and  as  briefly 
also,  not  to  spend  too  much  of  your  time. 

In  general,  I  do  affirm  of  this  case,  that  it  is  so  com- 
prehensive, as  to  take  in  the  very  interests  of  heaven  and 
earth:  first,  of  God  the  Universal  Sovereign  and  King  of 
Klings:  secondly,  that  of  earthly  Sovereigns,  who  are  God's 
Vicegerents :  as  also  the  interests  of  all  mankind,  that  stand 
in  the  relation  of  subjects  to  the  one  or  both  those  sorts  of 
Sovereigns. 

This  in  general.  More  particularly:  within  the  bowels 
of  this  case  is  that  cause  of  God,  that  hath  stated  itself  in  the 
late  differences  and  wars,  that  have  happened  and  arisen 
within  these  three  nations,  and  have  been  of  more  than 
twenty  years'  continuance :  which  for  the  greater  certainty 
and  solemnity,  hath  been  recorded  in  the  form  of  a  National 
Covenant,  in  which  the  generality  of  the  three  nations  have 
been  either  implicitly  involved,  or  expressly  concerned,  by  the 
signing  of  their  names. 

The  principal  things  contained  in  that  Covenant,  were  the 
known  and  commonly-received  duties,  which  either  as  men  or 
as  Christians  we  owed  and  stood  obliged  to  perform  either  to 
God  the  hig;hest  and  universal  King  in  Church  or  State,  or  to 
our  natural  Lord  and  Sovereign,  the  Kings  of  this  realm,  in 
subordination  to  God  and  his  laws. 

Again,  it  contains  as  well  the  duties  which  we  owe  to 
every  particular  and  individual  person,  in  their  several  stations 
and  callings,  as  to  the  King  in  general,  and  our  representative 
body  in  Parliament  assembled.  These  duties  we  are  thereby 
obliged  to  yield  and  perform,  in  consistency  with,  and  in  a  just 
subordination  and  manifest  agreeableness  to  the  laws  of  God, 
as  is  therein  expressed :  and  this  also,  in  no  disagreement  to 
the  laws  of  the  land  as  they  then  were. 

By  this  solemn  covenant  and  agreement  of  the  three  nations, 
giving  up  themselves  in  subjection  to  God  and  to  his  laws,  in 
the  frst  place,  as  the  allegiance  they  owe  to  their  highest 
Sovereign,  (as  the  Creator,  Redeemer,  Owner,  and  Buler  of 
all  mankind)  they  have  so  far  interested  the  Son  of  God  in 
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the  supreme  rule  and  government  of  these  nations,  that  nothing 
thefein  ought  to  be  brought  into  practice,  contrary  to  his  re- 
vealed Will  in  the  Holy  Scriptures,  and  his  known  and  most 
righteous  Laws. 

This  duty  which  we  owe  to  God,  the  universal  King,  nature 
and  Christianity  do  so  clearly  teach  and  assert,  that  it  needs 
no  more  than  to  be  named.  For  this  subjection  and  allegiance 
to  God  and  his  laws,  by  a  right  so  indisputable,  all  are 
acco\mtable  before  the  judgment-seat  of  Christ. 

It  is  true  indeed,  men  may  de  facto  become  open  rebels  to 
God  and  to  his  laws,  and  prove  such  as  forfeit  his  protection, 
and  engage  him  to  proceed  against  them  as  hLs  professed 
enemies.  But  (with  your  Lordships'  favour)  give  me  leave 
to  say,  that  that  which  you  have  njade  a  rule  for  your  pro- 
ceedings in  my  case,  will  indeed  hold,  and  that  very  strongly, 
in  this ;  that  is  to  say,  in  the  sense  wherein  Christ  the  Son  of 
God  is  King  de  jure,  not  only  in  general,  over  the  whole  world, 
but  in  particular,  in  relation  to  these  three  kingdoms.  He 
ought  not  to  be  kept  out  of  his  throne,  nor  his  visible  govern- 
ment (that  consists  in  the  authority  of  his  word  and  laws) 
suppressed  and  trampled  under  foot,  under  any  pretence  what- 
soever. 

And  in  the  asserting  and  adhering  unto  the  right  of  this 
highest  Sovereign,  (as  stated  in  the  Covenant  before  mentioned) 
the  Lords  and  Commons  jointly,  before  the  year  1648,  and  the 
Commons  alone  aftei*wards,  to  the  very  times  charged  in  the 
indictment,  did  manage  the  war  and  late  differences  within 
these  kingdoms.  And  whatever  defections  did  happen  by 
apostates,  hypocrites,  and  time-serving  worldlings,  there  was 
a  party  amongst  them  that  continued  iirm,  sincere  and  chaste 
unto  the  last,  and  loved  it  better  than  their  very  lives;  of 
which  number  I  am  not  ashamed  to  profess  myself  to  be  :  not 
so  much  admiring  the  form  and  words  of  the  Covenant,  as  the 
righteous  and  holy  ends  therein  expressed,  and  the  true  sense 
and  meaning  thereof,  which  I  have  reason  to  know. 

Nor  will  I  deny,  but  that,  as  to  the  manner  of  the  prose- 
cution of  the  Covenant  to  other  ends  than  itself  warrants,  and 
with  a  rigid  oppressive  spirit,  (to  bring  all  dissenting  minds 
and  tender  consciences  under  one  uniformity  of  church-discipline 
and  government)  it  was  utterly  against  my  judgment.  For  1 
always  esteemed  it  more  agreeable  to  the  Word  of  God,  that 
the  ends  and  work  declared  in  the  Covenant  should  be  promoted 
in  a  spirit  of  love  and  forbearance  to  differing  judgments  and 
consciences,  that  thereby  we  might  be  approving  ourselves  in 
doing  that  to  others,  which  we  desire  they  would  do  tp  us; 


Charles  II, 


337 


and  so  (though  upon  different  principles)  be  found  joint  and 
faithful  advancers, of  the  reformation  contained  in  the  Covenant, 
both  public  and  personal. 

This  hai)py  union  and  conjunction  of  all  interests  in  the 
respective  duties  of  all  relations,  agreed  and  consented  to  by 
the  common  suffrage  of  the  three  nations,  (as  well  in  their 
public  parliamentary  capacity,  as  private  stations)  appeared  to 
me  a  rule  and  measure  approved  of,  and  commanded  by  Parlia- 
ment, for  my  action  and  deportment,  though  it  met  with  great 
opposition,  in  a  tedious,  sad,  and  long  war;  and  this  under 
the  name  and  pretext  of  Royal  Authority.  Yet,  as  this  case 
appeared  to  me  in  my  conscience,  under  all  its  circumstances 
ot*  times,  of  persons,  and  of  revolutions  inevitably  happening 
by  the  hand  of  God  and  the  course  of  his  wise  providence ;  I 
held  it  safest  and  best  to  keep  my  station  in  Parliament  to  the 
last,  under  the  guidance  and  protection  of  their  authority,  and 
in  pursuance  of  the  ends  before  declared  in  my  just  defence. 

This  general  and  public  case  of  the  kingdoms,  is  so  well 
known  by  the  declarations  and  actions  that  have  passe<i  on 
both  sides,  that  I  need  but  name  it ;  since  this  matter  was  not 
done  in  a  comer,  but  frequently  contended  for  in  the  high 
]  »laces  of  the  field,  and  written  even  with  characters  of  blood. 
And  out  of  the  bowels  of  these  public  differences  and  disputes, 
doth  my  particular  case  arise,  for  which  I  am  called  into 
question.  But  admitting  it  come  to  my  lot  to  stand  single, 
in  the  witness  I  am  to  give  to  this  glorious  cause,  and  to  be 
left  alone,  (as  in  a  sort  I  am)  yet  being  upheld  with  the 
authority  before  asserted,  and  keeping  my  self  in  union  and 
conjunction  therewith,  I  am  not  afraid  to  bear  my  witness  to 
it  in  this  great  presence,  nor  to  seal  it  with  my  blood,  if  called 
thereunto.  And  I  am  so  far  satisfied  in  my  conscience  and 
understanding,  that  it  neither  is  nor  can  be  treason,  either 
against  the  law  of  nature,  or  the  law  of  the  land,  either  irmlum 
'per  «e,  or  unalum  jyrohihitwrri ;  that  on  the  contrary,  it  is  the 
duty  I  owed  to  God  the  universal  King,  and  to  his  Majesty 
that  now  is,  and  to  the  Church  and  people  of  God  in  these 
nations,  and  to  the  innocent  blood  of  all  that  have  been  slain 
in  this  quaiTel.  Nothing  it  seems  will  now  serve  unless,  by 
the  condemnation  passed  upon  my  person,  they  be  rendered 
to  posterity  murderers  and  rebels,  and  that  upon  record  in 
a  court  of  justice  in  Westminster-Hall.  And  this  would 
inevitably  have  followed,  if  I  had  voluntarily  given  up  this 
cause,  without  asserting  their  and  my  innocency;  by  which 
I  should  have  pulled  that  blood  upon  my  own  head,  which 
now  I  am  sure  must  lie  at  the  door  of  others,  and  in  particular, 
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of  those  that  knowingly  and  precipitately  embrue  their  hands 
in  my  innocent  blood,  under  whatever  form  or  pretext  of 
justice. 

My  case  is  evidently  new  and  unusual,  that  which  never 
happened  before ;  wherein  there  is  not  only  much  of  God  and 
of  his  glory,  but  all  that  is  dear  and  of  true  value  to  all  the 
good  people  in  these  three  nations.  And  (as  I  have  said)  it 
cannot  be  treason  against  the  law  of  nature,  since  the  duties  of 
the  subjects  in  relation  to  their  sovereigns  and  superiors,  from 
highest  to  lowest,  are  owned  and  conscientiously  practised  and 
yielded  by  those  that  are  the  assertors  of  this  cause. 

Nor  can  it  be  treason  within  the  Statute  of  25  Edward  III., 
since  besides  what  hath  been  said  of  no  King  in  possession, 
and  of  being  under  powers  regnant,  and  Kings  de  facto,  as  also 
of  the  fact  in  its  own  nature,  and  the  evidence  as  to  overt-acts 
pretended,  it  is  very  plain  it  cannot  possibly  fall  within  the 
purview  of  that  Statute.  For  this  case,  thus  circumstantiated 
(as  before  declared)  is  no  act  of  any  private  person,  of  his  own 
head,  as  that  Statute  intends;  nor  in  relation  to  the  King 
there  meant,  that  is  presumed  to  be  in  the  exercise  of  his 
Royal  Authority,  in  conjunction  with  the  law  and  the  two 
Houses  of  Parliament,  if  they  be  sitting,  as  the  fundamental 
Constitutions  of  the  Government  do  require. 

My  Lords,  if  I  have  been  free  and  plain  with  you  in  this 
matter,  1  beg  your  pardon :  for  it  concerns  me  to  be  so,  and 
something  more  than  ordinarily  urgent,  where  both  my  estate 
and  life  are  in  such  eminent  peril ;  nay,  more  than  my  life,  the 
concerns  of  thousands  of  lives  are  in  it,  not  only  of  those  that 
are  in  their  graves  already,  but  of  all  posterity  in  time  to  come. 
Had  nothing  been  in  it,  but  the  care  to  preserve  my  own  life, 
I  needed  not  have  stayed  in  England^  but  might  have  taken  my 
opportunity  to  withdraw  myself  into  foreign  parts,  to  provide 
lor  my  own  safety.  Nor  needed  I  to  have  been  put  upon 
pleading,  as  now  I  am  for  an  arrest  of  judgment;  but  might 
have  watched  upon  advantages  that  were  visible  enough  to  me, 
in  the  managing  of  my  trial^  if  I  had  consulted  only  the 
preservation  of  my  life  or  estate. 

No,  my  Lords,  I  have  otherwise  learned  Christ,  than  to 
fear  them  that  can  but  kill  the  body,  and  have  no  more  that 
they  can  do.  I  have  also  taken  notice,  in  the  little  reading 
that  I  have  had  of  history,  how  glorious  the  very  heathens 
have  rendered  their  names  to  posterity,  in  the  contempt  they 
have  shewed  of  death  (when  the  laying  down  of  their  life  has 
appeared  to  be  their  duty),  from  the  love  which  they  have 
owed  to  their  country* 


Charles  II, 


339 


Two  remarkable  examples  of  this,  give  me  leave  to  mention 
to  you  upon  this  occasion.  The  one  is,  of  Socrates  the  divine 
philosopher,  who  was  brought  into  question  before  a  judgment- 
seat,  as  now  I  am,  for  maintaining  that  there  was  but  one  only 
ti-ue  God,  against  the  multiplicity  of  the  superstitious  heathen 
gods ;  and  he  was  so  little  in  love  with  his  own  life  upon  this 
account  (wherein  he  knew  the  right  was  on  his  side),  that  he 
could  not  be  persuaded  by  his  friends  to  make  any  defence,  but 
would  choose  rather  to  put  -it  upon  the  conscience  and  de- 
termination of  his  judges,  to  decide  that  wherein  he  knew  not 
how  to  make  any  choice  of  his  own,  as  to  what  would  be  best 
for  him,  whether  to  live  or  to  die ;  he  ingenuously  professing, 
that  for  aught  he  knew,  it  might  be  much  to  his  prejudice  and 
loss,  to  endeavour  longer  continuance  in  this  bodily  life. 

The  other  example  is  that  of  a  chief  Governor*,  that  (to  my 
best  remembrance)  had  the  command  of  a  city  in  Greece, 
which  was  besieged  by  a  potent  enemy,  and  brought  into  un- 
imaginable straits.  Hereupon  the  said  Governor  makes  his 
address  to  the  Oracle,  to  know  the  event  of  that  danger.  The 
answer  was,  that  the  city  should  be  safely  preserved,  if  the 
chief  Governor  were  slain  by  the  enemy.  He  understanding 
this,  immediately  disguised  himself,  and  went  into  the  enemies' 
camp,  amongst  whom  he  did  so  comport  himself,  that  they  un- 
wittingly put  him  to  death;  by  which  means,  immediately 
safety  and  deliverance  arose  to  the  city,  as  the  Oracle  had 
declared.  So  little  was  his  life  in  esteem  with  him,  when  the 
good  and  safety  of  his  country  required  the  laying  of  it  down." 

On  sentence  being  pronounced,  it  became  important  to 
know  "what  line  the  King  would  take.  A  letter  of  Charles  to 
the  Chancellor  June  7,  1662,  says:  "The  relation  that  has 
been  made  to  me  of  Sir  H.  Vane's  carriage  yesterday  in  the 
Hall  is  the  occasion  of  this  letter,  which,  if  I  am  rightly  in- 
formed, was  so  insolent  as  to  justify  all  he  had  done,  acknow- 
ledging no  supreme  power  in  England,  but  a  Parliament,  and 
many  things  to  that  purpose,  you  have  had  a  true  account  of 
all,  and  if  he  has  given  new  occasion  to  be  hanged,  certainly 
he  is  too  dangerous  a  man  to  let  live  if  we  can  honestly  put 
him  out  of  the  way.  Think  of  this,  and  give  me  some  account 
of  it  to-morrow,  till  when  I  have  no  more  to  say  to  you." 

This  letter  probably  gives  the  reason  for  Vane's  execution. 
It  was  in  the  King's  and  Government's  opinion  desirable  to  put 
him  to  death  **  if  he  honestly  could  be,"  and  this  they  appear 
to  have  considered  might  be  done,  so  Vane  was  left  to  his  late. 
Lambert,  whose  abject  conduct  on  his  trial  gave  no  excuse  for 
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1662.  putting  him  to  death,  was  spared  to  linger  out  his  life  in  prisoji. 
— —  It  is  curious  that  as  Strafford's  hope  of  life  depended  on  the 
Vane^eLe.  sanctity  Charles  I.  attached  to  his  promise,  so  Vane^s  hope  of 
life  depended  on  the  sanctity  Charles  II.  attached  to  his.  Vane 
had  been  the  means  of  bringing  Strafford  to  the  block,  in  spite 
of  royal  promises,  and  he  now  found  his  enemies,  in  spite  of 
the  same  promises,  bringing  the  same  fate  on  him. 

Sir  Henry  Vane's  case  is  differently  given  by  the  different 
reporters.     Kelyng  states*: 

"Memorandum.  That  in  Trin.  Term,  14  Car.  2,  Sir  Henry 
Vane  was  indicted  at  the  King's  Bench  for  compassing  the 
death  of  King  Charles  II.  and  intending  to  chanp;e  the  Kingly 
Government  of  this  nation ;  and  the  overt-acts  which  were  laid 
were  that  he,  with  divers  other  unknown  persons,  did  meet 
and  consult  of  the  means  to  destroy  the  King  and  Government, 
and  did  take  upon  him  the  forces  of  this  nation  by  sea  and 
land,  and  appointed  colonels,  captains,  and  officers;  and  the 
sooner  to  effect  his  wicked  design,  did  actually,  in  the  county  of 
Middlesex,  raise  war ;  and  upon  his  trial  he  justified  that  what 
he  did  was  by  the  authority  of  Parliament,  and  that  the  King 
was  then  out  of  possession  of  the  kingdom,  a»d  that  the  Parlia- 
ment was  the  only  power  regnant,  and  tlierefore  no  treason 
could  be  committed  against  the  King ;  and  he  objected  that  a 
levying  war  in  Surrey  could  not  be  given  in  evidence  to  a  jury 
in  Middlesex;  and  he  desired  to  offer  a  Bill  of  Exceptions, 
because  these  things  were  over-ruled  by  the  Court.  And  in 
this  case  these  points  were  resolved  of  by  the  Court. 

"1.  That  by  thfe  death  of  King  Charles  I.  the  Lcn? 
Parliament  was  actually  determined,  notwithstanding  the  Act 
of  Parliament,  that  it  should  not  be  dissolved  but  by  consent  of 
both  Houses.  For  every  Parliament  is  called  to  consult  with 
the  person  of  the  King  who  calleth  it,  and  therefore  upon  his 
death  it  is  determined,  for  they  can  no  longer  consult  with  him, 
for  which  end  they  were  called.  And  a  case  was  cited  to  be 
resolved  that  where  in  the  13th  of  Queen  Elizabeth  an  Act  of 
Parliament  was  made  that  a  Commission  of  Juries  should  con- 
tinue for  ten  years  unless  the  same  be  determined  or  repealed 
by  any  new  Commission  or  by  supersedeas,  King  James 
granted  such  a  Commission,  and  died  within  that  time,  adjudged 
that  the  Commission  was  determined,  for  all  Commissions  are 
determined  by  the  death  of  the  King  who  grants  them,  and  the 
point  of  the  actual  determination  of  that  Parliament  by  the 
death  of  King  Charles  I.  was  before  that  time  resolved  by  all 
the  judges  of  England,  as  my  Lord  Bridgeman  told  me.     But 
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note  there  were  no  special  words  to  continue  the  Parliament 
upon  the  King's  death. 

"2.  It  was  resolved  that  though  King  Charles  II.  was  de 
facto  kept  out  of  the  exercise  of  the  Kingly  office  by  traitors 
and  rebels,  yet  he  was  King  both  de  fojCto  and  dejure^  and  all 
the  acts  that  were  done  to  the  keeping  him  out  were  high 
treason. 

"3.  It  was  also  resolved  that  the  very  consultation  and  ad- 
vising together  of  the  means*  to  destroy  the  King  and  his 
Government  was  an  overt-act  to  prove  the  compassing  of  the 
King's  death. 

"4.  It  was  resolved  that  in  this  case  the  treason  laid  in  the 
indictment,  being  the  compassing  of  the  King's  death,  which 
was  in  the  county  of  Middlesex,  and  this  levying  war  being  laid 
only  as  one  of  the  overt-acts  to  prove  the  compassing  of  the 
King's  death,  though  this  levying  of  war  be  laid  in  the 
indictment  to  be  in  Middlesex,  yet  a  war  levied  by  him  in 
Surrey  might  be  given  in  evidence  for  being  not  laid  as  the 
treason,  but  only  as  the  overt-act  to  prove  the  compassing  it  is 
a  transitory  thing  which  may  be  proved  in  another  county. 
But  if  an  indictment  be  for  levying  war,  and  that  made  the 
treason  for  which  the  party  is  indicted,  in  that  case  it  is  local, 
and  must  be  laid  in  the  county  where  in  truth  it  was. 

**  5.  It  was  resolved  that  the  Statute  of  Westminster  2nd, 
cap.  31,  which  giveth  the  Bill  of  Exceptions,  extends  only  to  civil 
causes,  and  not  to  criminal.  The  words  of  the  Stat,  are  *  cum 
cdiquia  implacUatur  coram  aliquilms  justiciariis,  &c.'  And  the 
intention  never  was  to  give  such  persons  liberty  to  put  in  Bills 
of  Exception,  for  then  there  would  be  no  tryals  of  that  nature 
ever  dispatched  in  any  time,  neither  here  nor  in  the  circuits,  if 
every  frivolous  exception  which  a  prisoner  would  make  should 
be  drawn  up  in  a  Bill  of  Exceptions.  Besides  the  Court  is 
always  so  far  of  Counsel  with  the  prisoner  as  to  see  that  he 
hath  right,  and  if  they  find  anything  doubtful  they  of  them- 
selves will  take  time  to  advise.  But  the  words  of  the  Statute 
are  plain  as  the  Court  agreed  as  to  this  point. 

"  6.  Although  the  treason  of  compassing  the  King's  death 
was  laid  in  the  indictment  to  be  the  30th  of  May,  11th  Car.  II., 
yet  upon  the  evidence  it  appeared  that  Sir  Henry  Vane,  the 
very  day  the  late  King  was  murdered,  did  sit  in  Council  for 
the  ordering  of  the  forces  of  the  nation  against  the  King  that 
now  is,  and  so  continued  on  all  along  until  a  little  before  the 
King's  coming  in.  It  was  resolved  that  the  day  laid  in  the 
indictment  is  not  material,  and  the  jury  are  not  bound  to  find 
him  guilty  that  day,  but  may  find  the  treason  to  be,  as  it  was 
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in  truth,  either  before  or  after  the  time  laid  in  the  indict- 
ment, as  it  is  resolved  in  Syer's  case\  and  accordingly  in  this 
case  the  jury  found  Sir  Henry  Vane  guilty  of  the  treason  in  the 
indictment  the  30th  January,  Ist  Car.  2,  which  was  from  the 
very  day  the  late  King  was  murdered,  and  so  all  his  forfeitures 
relate  to  that  time  to  avoid  all  conveyances  and  settlements 
made  by  him, 

"7.  Memorandum.  That  in  the  case  of  Sir  H.  Vane,  he 
being  to  be  tried  at  the  King's  Bench  Bar,  before  he  came  to 
his  trial  it  was  considered  by  myself  and  others  then  of  the 
King's  Counsel,  that  it  was  thought  possible  he  might  challenge 
peremptorily,  and  so  defeat  his  tryal  at  that  day  at  which  it 
was  appointed  if  there  should  be  only  24  jurors  returned. 

"  And  thereupon  search  was  made  in  the  Crown  Office,  and 
it  did  appear  that  on  tryals  on  the  Crown  side  for  criminals  the 
sheriff  mi:'ht  be  commanded  to  return  any  number  the  Court 
pleased,  and  accordingly  at  his  tryal  the  sheriff  returned  about 
60  of  the  jury,  and  at  common  law  in  civil  causes  it  seems  the 
sheriff  might  have  returned  above  24  if  he  pleased,  and  there- 
fore by  the  Stat.  Westminster  2nd  cap.  38,  it  is  recited  **  that 
whereas  the  sheriffs  were  used  to  summon  an  unreasonable 
multitude  of  jurors  to  the  grievance  of  the  people,"  it  is  or- 
dained that  from  thenceforth  in  an  assize  no  more  shall  be 
summoned  than  24,  which  Statute  extends  not  to  jurors  re- 
turned for  the  tryal  of  criminal  prisoners,  the  like  may  be 
done  upon  a  Commission  of  Oyer  and  Terminer." 

East,  speaking  of  Vane's  case,  says  that  **  the  latter  part  of 
the  second  resolution,  that  all  acts  done  to  keep  the  King  out 
of  his  throne  are  treason,  is  the  true  ground  of  Vane's  con-- 
viction.  Vane  was  actively  instrumental  in  preventing  the 
King  assuming  his  authority,  but  it  is  a  misapplication  of  term 
to  say  that  Chailes  II.  was  King  de  facto  before  the  period  of 
the  Restoration." 

There  has  been  a  great  deal  of  rather  peculiar  reasoning  on 
Vane's  case  with  regard  to  the  Statute  11  Heniy  7,  cap.  1", 
whether  it  applied  or  not.  Sir  Michael  Foster  thus  gives 
his  opinion  * : 

"Sir  Henry  Vane's  was  a  very  singular  case,  and  the 
transactions  in  which  he  bore  apart  happened  in  a  conjunction 
of  affairs  which  never  did  exist  before,  and  I  hope  never  will 
again ;  an  usurpation  founded  in  the  dissolution  of  the  ancient 
legal  Government  and  the  total  subversion  of  the  Constitu- 
tion. I  will  therefore  say  nothing  to  the  merits  of  the  question 
more  than  that  the  rule  laid  down  by  the  Court  involved  in  the 

1  Co.  PI.  Coronae,  230.  »  See  Vol.  i.  p.  88.  >  P.  402. 
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guilt  of  treason  every  man  who  bad  acted  in  a  public  station 
under  a  Government  possessed  in  fact  for  12  yeara  together  of 
sovereign  power,  but  under  various  forms  at  different  times,  as 
the  enthusiasm  of  the  herd  or  the  ambition  of  their  leaders 
dictated.  Lord  Chief  Justice  Hale,  when  of  high  rank  at  the 
bar,  took  the  engagement  to  be  true  and  faithful  to  the 
Commonwealth  of  England  without  a  King  or  House  of  Lords. 
This  in  the  sense  of  those  who  composed  it  was  plainly  an 
engagement  for  abolishing  Kingly  Government,  at  least  for 
supporting  the  abolition  of  it ;  and  with  regard  to  those  that  took 
it,  it  might,  upon  the  principle  of  Sir  Henry  Vane's  case,  have 
been  easily  expressed  into  an  overt-act  of  treason  against  King 
Charles  IL" 

The  fourth  resolution  in  Vane's  case,  that  if  the  treason  is 
for  compassing  the  King's  death  and  the  overt-act  is  laid  in  one 
county,  evidence  can  be  given  of  overt-acts  in  other  counties, 
is  said  by  East  to  be  subject  to  the  limitation,  "  that  after  proof 
of  an  overt-act  in  the  county  in  which  the  treason  is  laid, 
evidence  may  be  given  of  any  other  overt-acts  of  the  same 
species  of  treason  in  other  counties."  East  doubts  if  there 
is  in  law  any  real  distinction  between  levying  war  when  laid  as 
the  treason  and  levying  war  when  laid  only  as  the  overt-act  to 
prove  the  compassing,  and  whether  the  proposition  that  treason 
of  levying  war  is  local  can  be  right. 

Although  these  resolutions  in  Vane's  case  are  on  the  whole 
in  favour  of  the  Crown,  yet  we  here  get  it  distinctly  laid  down 
in  favour  of  the  prisoner  that  it  is  the  duty  of  the  judge  to  act 
as  counsel  for  the  prisoner.  This  duty  though  laid  down  in 
the  Kegicides'  case  was  one  that  the  judges  did  not  as  a  rule 
carry  out,  yet  it  is  expressly  affirmed  as  law  in  opposition  to 
the  contrary  rule  which  the  older  judges  had  previously  laid 
down. 

Vane's  case  is  thus  reported  by  Levinz : 

"He  being  excepted  out  of  the  present  pardon,  was  in- 
dicted of  high  treason  committed  before  the  King's  restoration, 
and  after  that  the  indictment  was  read  he  desired  it  might  be 
read  again,  which  was  done  ;  but  then  he  desired  it  might  be 
read  in  Latin,  which  was  denied,  it  being  never  done.  Then  he 
desired  a  copy  thereof  and  counsel,  which  was  denied ;  but  the 
Court  said  that  if  he  took  any  legal  exception  he  should  have 
a  copy  of  so  much  thereof  as  concerned  the  exception,  and 
coimHel  to  argue  it.  And  then  being  tried  and  found  guilty, 
and  being  brought  to  the  bar  at  a  day  afterwards,  he  tendered 
a  Bill  of  Exceptions,  which  the  Court  refused  to  accept,  for  a 
Bill  of  Exceptions  does  not  lie  in  criminal  cases,  but  only  in 
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actions  between  party  and  party,  and  he  was  afterwards  executed 
on  Tower  Hill  by  beheading  only  ^" 

Syderfin  gives  the  case  thus : 

"Le  Koy  versus  Sir  Hen.  Vane  and  Jo.  Lambert. 

"V.  et  L.  fueront  indict  per  several  indictments  de  hant 
treason  pur  compassing  le  mort  del  Roy  et  endeavouring  pur 
subvert  et  alter  les  leys  de  cest  realme  et  ceo  fuit  suppose  destre 
fait  anno  xi  hujus  regis  et  apres  (quel  fuit  durant  le  temps  de 
Long  Parliament  et  Committee  de  safety  sc.  quand  ils  de  facto 
imprent  sur  eux  le  government  de  ceux  roialmes)  le  roy  esteant 
ouster  le  mere  et  fueront  trove  culp  per  several  juries  icy  al 
barr  et  al  auter  jour  quant  fueront  demand  que  ils  poent  dire 
pur  que  sentence  de  haut  treason  ne  serra  passe  sur  eux  Sir 
H.  Vane  offer  several  matters  pur  stay  ceo  sur  que  le  court 
done  lour  resolution  come  ensuist. 

"  Resolve  1.  Que  coment  indictments  sont  escry  en  Latin 
uncore  ne  serra  lie  al  prisoner  forsque  en  Anglois  si  le  prisoner 
apprend  Anglois  ou  in  tiel  language  le  quel  il  apprend  car  est  le 
matter  de  ceo  et  nemy  le  form  a  que  il  doit  doner  resp  Et  in  auter 
pays  les  prisoner  nont  que  verbal  charge  vers  eux.  Nota  al 
resquest  des  prisoners  chescun  de  leur  indictments  fuit  lie 
deux  foits  a  eux  devant  que  ils  plead  a  ceo. 

"  2.  Que  tiels  prisoners  naver  coppies  de  lour  indictments  ne 
counsel  si  non  que  ils  monstre  matter  in  ley  et  donque  ils  aver 
coppie  de  tant  de  lour  indictment  que  concern  tiel  matter  et 
nemy  de  tout  lour  indictment  *. 

"  3.  Que  le  statute  de  West.  2.  cap.  31  que  done  bill  de 
exceptions  ne  extend  al  ascun  case  lou  prisoners  sont  indict  al 
suit  del  roy.  Car  lestatute  intend  de  remedy  le  overruling  de 
evidence  en  civil  pleas  perenter  et  party  et  party  solement. 

"  4.  Que  les  prisoners  ne  poent  offer  ascun  chose  pur  stay  le 
judgment  forsque  matters  que  surge  sur  le  indictment  et  nemy 
matters  de  hors  come  icy  V.  voil  aver  fait  sdL  que  le  roy  fuit 
adonque  roy  de  jure  tantum  et  nemy  d^  facto  Et  pur  ceo  que  il 
ne  poit  estre  indict  pur  treason  a  donque  fait  vers  liiy  (Vide 
Baggotts  Ass.  9  E.  4. . .)  Et  le  long  parliament  fuit  ore  continuant 
<fec.  Sed  le  court  luy  silence  pur  ceux  matters  et  proceed  al 
sentence  et  mesme  le  jour  &  ad  judgment  auxy  done  vers  luy. 

"  Et  3  jours  apres  Sir  H.  Vane  fuit  execute  sur  le  Tower 
Hill  per  severing  son  test  de  son  ooi'ps  et  ceo  per  del  grace  del 
roy  et  lexecution  de  L.  fuit  respit'." 

^  1  Levinz,  p.  68. 

'  Note  in  report.     **Thig  case  was  cited  by  JeHeries,  C.J.,  m  35 
Car.  n.,  B.  B.,  and  the  book  brought  iato  Court." 
8  Syderfin,  84. 
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The  case  is  thus  given  by  Keble : 

"  Vane  was  indicted,  that  intending  to  bring  the  King  to 
death,  he  had  compassed  the  same  by  endeavouring  to  change 
the  government;  and  to  fulfil  such  intent,  11th  Car.  2,  had 
assembled  (30  May,  1659)  with  othera  to  consult,  and  had 
usurped  the  government;  as  also  by  regulating  the  forces  of 
the  nation  then  raised  against  the  King;  and  that  (20  Dec. 
An  praedict)  had  been  in  the  head  of  1000  persons  armed. 
The  prisoner  desired  to  hear  the  indictment  read  in  Latin, 
which  the  Court  refused,  36  Ed.  3,  being  that  the  records  must 
be  entered  in  Latin,  but  discussed  in  English,  and  the  indict- 
ment was  read  twice  in  English  which  was  conceived  more  than 
usual.  1.  He  excepted,  that  the  indictment  doth  not  pursue 
25  Ed.  3,  c.  2,  no  particular  acts  of  levying  war  having  been 
charged  certainly,  by  reason  it  wants  place,  which  was  mistaken. 

"2.  Lambert  was  indicted  for  levying  war  at  the  same 
time,  he  pleaded,  that  the  Commons  had  excepted  him  only  as 
to  pain,  not  extending  to  life,  which  the  Lords  refused,  and  for 
expedient,  the  proclamation  was  made  for  persons  to  come  in, 
which  the  Lords  now  have  comprised  him  in,  which  was  full 
consent  of  the  two  Houses  to  save  his  life,  and  pursuant  to 
this,  the  letter  by  the  King  to  the  Commons,  to  whom  he  left 
it  to  make  provision,  and  thus  the  consent  of  the  three  estates 
concurred  in  his  pardon,  so  nothing  that  is  essential  to  a  law,  but 
is  in  this  particular.  Sir  Jeffery  Palmer,  king's  attorney,  con- 
ceived this  as  a  petition  of  the  two  Houses  to  the  King,  and 
his  grant  of  their  desires :  but  this  being  not  under  seal,  cannot 
be  pleaded,  but  is  an  inductment  to  the  King's  pardon  which 
the  Court  agreed  \ 

"He  was  indicted  for  sitting  with  others  to  consult  the 
King's  destruction  and  to  get  the  government  to  themselves, 
30  May,  1659.  The  attorney-general,  Palmer,  began  with 
evidence  from  the  treaty  of  the  Isle  of  Wight,  1648,  after 
with  the  acts  made  agMinst  kingly  government,  and  manage- 
ment of  votes  of  the  Council  of  State  for  the  navy,  until  1653; 
and  after  in  1659,  sitting  in  the  Committee  of  State  and 
managing  the  laud  forces,  issuing  warrants  for  them :  and  in 
the  Committee  of  the  Council  for  government,  and  raised  the 
opinion  that  the  people  had  made  trustees,  and'  that  these 
were  unalterable ;  all  which,  with  procuring  arms  for  his  own 
regiment,  amounting  to  a  levying  war  actually.  Sir  Henry 
urged,  that  no  person  in  being  then  claimed  the  kingly  govern- 
ment, but  all  things  were  done  in  the  name  of  the  Common- 
wealth, and  so  matter  of  law  might  thereon  aiise ;  which  the 

1  1  Keble,  p.  304. 
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Court  conceived  would  not,  being  not  material,  notwithstanding^ 

3  Inst.  7,  by  Sir  Henry  is  meant  of  a  King  in  possession  but  by 

Maynard,  the  king's  serjeant,  with  which  Windham  agreed, 

there  must  be  a  king  regnant  there  being  no  interregnum  in 

law.     But  by  Sir  Henry  they  may  be  said  kings  that  have  the 

authority.       Finch   conceived   this   the   old   priest,   Watson*s 

doctrine,   who   thought   to   oppose    King    James,   being    not 

actually  in  possession,  was  no  treason,  and  this  was  of  their 

own  doing,  who  only  usurped  the  name  of  a  Parliament ;  and 

had  it  been  so,  yet  that  is  no  sanctuary  for  treason ;  but  this 

Court  may  try  them;  which  the  Court  agreed.     Sir   Henry 

urged  also,  that  the  Parliament  in  being  13  Aug.  1642,  was 

not  dissolved  by  the  King's  death;  the  Act  13  Car.  2,  cap.  1,  3, 

of  preservation  of  the  King's  person,  mentioning  only  that  it 

is  thereby  dissolved,  and  the  equality  of  the  three  estates  in 

sovereignty  is  that  which  makes  it  political,  as  Fortescue  :  and 

for  this  end  (Deut.  17),  kings  were  constituted.  Finch,  solicitor — 

the  King  cannot  give  away  that  prerogative  of  calling  and 

dissolving  parliaments,  (4  Car.  Thurstay  v.  )   and   they 

are  undoubtedly  determined  by  his  death  :  as  a  commission  of 

sewers,  appointed  by  13  Eliz.  9,  not  to  end  in  ten  years;  he 

doubted  not,  but  parliaments  may  commit  treason,  if  an  unjust 

thing  of  them  may  be  presumed  contrary  to  their  allegiance 

and  customs  of  Parliament;  the  contrary  doctrine  foUoweth 

from  a  venomous  principle  of  co-ordination,  which  is  against 

the  oath  of  allegiance;  for  if  men  in  Parliament  will  speak 

desperate  things,  it  is  not  to  be  privUedged  by  Parliament: 

and  the  King's  being  out  of  possession  is  but  an  aggravation 

of  the   treason.      WindJiain — I  see  no  colour,  why  by  being 

continued  longer  than  usual,  they  should  have  more  power 

than  another ;  which  is  but  the  King's  council :  and  though  it 

is  not  to  be  dissolved,  but  by  another  act,  yet  by  the  King's 

death  it  is  determined  in  fact,  as  marriage  enacted  not  to  be 

divorced  till  another  Act,  yet  it  is  done  by  death  ;  and  betwixt 

King  and  Parliament  is  a  like  conjunction;  and  had  an  army 

in  the  life  of  King  Charles  1st  forced  and  packed  any  of  the 

Parliament,  it  had  been  a  suspension  of  a  parliament  till  it 

might  resort  again  to  its  freedom,  as  is  the  law  of  all  nations. 

Twiaden  ad  idem,  it  had  been  without  question,  had  not  the 

Act  been  made  that  it  should  not  be  dissolved,  which  word  Lj 

not  extendable  to  a  discontinuance,  so  it  saith,  no  act  done  or 

to  be  done  shall  dissolve  it,  his  death  is  no  such  act;   Mallet 

and  Foster  ad  idem,  it  was  only  to  treat  *nobiscum,*  which  is 

meant  in  the  King's  political  and  personal  capacity  and  so 

determined  by  his  death,  whereby  those  capacities  were  seveiijd, 
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which  to  do,  or  suppose  by  any  other,  is  the  greatest  treason, 
the  law  making  no  such  distinction  :  but  ^es  inaiante^  that  one 
dieth  the  other  is  King,  either  House  may  commit  treason 
though  the  Parliament  viz.  King,  Lords,  and  Commons  cannot 
Twisden  rebuked  the  abominable  distinction  of  the  King's 
capacity,  and  per  curiam  the  endeavouring  to  keep  the  king 
out,  though  he  be  not  in  possession,  is  treason,  and  counsel, 
by  Twisden  is  not  to  be  allowed  in  things  that  tend  to  subvert 
j^ndamentals,  as  Story's  case\ 

"  Sir  Henry  cited  Westm.  2,  cap.  31,  that  he  ought  to  have 
a  Bill  of  Exceptions  sealed  by  the  Court,  and  the  indictment  to 
that  end  read  in  Latin,  which  the  Court  denied,  as  a  thing 
unreasonable,  the  Statute  not  extending  to  any  indictment;  by 
Glynne,  the  king's  seijeant,  for  this  is  no  supersedeas ;  but  that 
judgment  and  execution  may  be  had  notwithstanding,  and  so 
this  would  be  to  no  purpose,  and  no  goal-deliveiy  would  ever 
be  if  it  should  be  allowed.  But  by  Sir  Henry  Vane,  the 
Parliament  have  declared  that  execution  should  be  remitted 
in  case  judgment  passeth,  which  petition  of  the  Houses  and 
grant  of  the  King  were  read.  Wind/iam — Did  the  prisoner  not 
understand  English,  it  ought  to  be  read  in  Latin,  but  no  copy 
of  the  indictment  was  ever  delivered  in  Latin  or  English. 
TunsdeUy  as  the  rest,  delivered  his  opinion,  that  a  Bill  of 
Exceptions  is  not  within  the  Statute,  nor  ever  heard  of;  and  at 
common  law  this  bill  lieth  in  no  case.  The  *  Chief  Justice 
having  given  judgment,  declared  that  the  petition  of  the 
Houses  was  not  to  be  allowed  by  the  King,  in  case  the 
prisoner  were  obstinate,  as  he  had  been,  in  broaching  ill 
documents  and  fundamentals.  Lambert  excepted  to  the 
indictment  that  he  was  named  without  addition,  which  was 
mistaken.  And  so  the  Court  gave  judgment,  and  declared  him 
more  capable  of  the  benefit  of  the  Houses*  petition  than  Sir 
Henry  Vane  by  his  fair  carriage :  And  Sir  Henry  Vane  soon 
after  was  beheaded  on  Tower  Hill  and  Lambert  sent  to  Jersey"." 

The  trial  of  Vane  is  often  held  up  to  execration  as  one  of 
the  worst  of  Charles  IL's  reign.  Hallam'  speaks  of  it  "  as  very 
questionable,  even  according  to  the  letter  of  the  law.  It  was 
plainly  repugnant  to  its  spirit,"  and  concludes  that  "the  execu- 
tion of  Vane  was  one  of  the  most  reprehensible  actions  of  this 
bad  reign."  It  is  q^estionable  if  the  trial  is  open  to  such  re- 
proach. The  old  point  so  often  taken  before  as  to  the  compassing 
the  King's  death  being  synonomous  with  subverting  the  King's 
Government  was   the  main   point  in  the  case,  and   if  that 

1  1  Keble,  p.  315.  2  jj.  p.  324. 

>  ComU  Hist.  II.  p.  326. 
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proposition  was  good  law,  and  after  being  so  often  expressly 
affirmed  it  was  difficult  for  any  Judge  to  overrule  it,  Vane's 
conviction  however  harsh  was  good  in  law,  even  Vane  himself 
admitted  that  he  had  endeavoured  to  subvert  the  Royal 
Government.  On  the  trial  very  few  of  the  technical  points 
alleged  appear ;  they  are  all  mentioned  in  the  arguments  that 
Vane  intended  to  have  made  in  arrest  of  judgment  or  in  the 
Bill  of  Exceptions  he  was  not  allowed  to  deliver,  and  so  it  can 
hardly  be  said  they  were  decided  in  this  case  as  they  were  nofc 
argued.  As  the  Court  put  it,  if  the  facts  were  true  he  was 
guilty  of  treason,  as  they  were  proved  it  lay  on  the  prisoner 
to  disprove  them,  and  this  he  did  not  attempt  to  do  by  any 
evidenoa 

But  although  in  law  Vane's  conviction  can  be  fully  justified, 
his  execution  is  another  question,  and  the  conduct  of  the 
Government  to  him  was  hardly  what  was  either  right  or 
expedient  It  was  not  right  for  private  vengeance  to  put  to 
death  a  traitor,  however  malignant  and  ^owever  great  his 
power  of  future  mischief,  in  defiance  of  the  King's  promise ; 
it  was  not  expedient  to  let  a  doubt  be  entertained  even  for  a 
moment  that  the  King's  word  could  not  be  tinisted.  As  has 
been  said,  every  one  who  opposed  Charles  "was  judged  in 
this  judgment  and  executed  in  this  execution." 

Tong^a  case. 
The  severity  to  the  Millenarians  and  the  execution  of  Vane 
did  not  tend  to  allay  discontent.  The  Act  of  Unitbnnity  not 
only  disgusted  and  alienated  the  Puritan  party  but  gave  rise 
to  further  discontent  towards  the  Government.  Clarendon, 
whose  object  was  to  repress  every  indication  of  sedition  and 
remove  anything  that  might  serve  as  a  rallying  point  for 
disaffection,  seems  to  have  been  needlessly  alarmed  at  any- 
thing that  could  in  any  way  be  twisted  into  a  plot.  Ar- 
rests were  frequently  made  on  suspicion  and  acts  that  might 
have  been  harmless  or  might  have  been  harmful  were  always 
looked  at  in  the  worst  light ;  hence  charges  have  been  brought 
against  the  Government  of  inventing  plots  to  quicken  loyalty, 
and  awaken  sympathy  for  the  Crown,  and  Tonge's  plot  is  one 
of  those  that  the  opposition  writers  alleged  was  invented  by 
Clarendon  for  a  political  purpose.  It  does  not  seem  fairly  open 
to  this  chaige.  That  discontent  existed ;  there  can  be  no  doubt 
that  some  of  the  discontented  indulged  in  wild  taJk  as  to  what 
they  could  and  would  do,  there  can  be  less  doubt  that 
sedition  existed  is  clear,  that  treason  existed  is  probable, 
and  the  case  of  Tonge  is  a  fair  example  of  how  in  stormy 
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times   "spouters  of   stale  sedition"  find   themselves   dignified 
into  traitors.     A  number  of  Nonconformists,  including  Thomas 
Tonge,   George  Phillips,   Francis  Stubbs,   James  Hind,  John 
Sellers  and  Nathaniel  Gibbs,  used  to  meet  in  the  City,  and 
talked  over  plans  urging  the  King  to  put  down  the  Bishops, 
and  to  deliver  themselves  from  their  adversaries;  their  idea  was  to 
unite  Fifth  Monarchy  Men,  Anabaptists,  Independents,  Quakers 
and  others  with  the  guards  and    train    bands,  and  raise  an 
insurrection.  It  was  said  that  Ludlow  would  take  the  command. 
That  some  such  design  was  talked  about  and  the  mode  of  carry- 
ing it  out  discussed  seems  clear.     It  is  however  very  doubtful 
how  far  the  conspirators  went,  and  if  they  did  more  than  talk. 
On  the  Government  hearing  of  them  all  in  any  way  concerned 
were  at  once  arrested,  and  having  arrested  these  men,  they 
thought  it  necessary  to  justify  the  act  by  bringing  some  of  the 
prisoners   to   trial;    accordingly   indictments   were  preferred 
before   a    Middlesex    Grand    Jury   against    Tonge,    Phillips, 
Stubbs,  Hind,  Sellers  and  Gibbs.     True  Bills  being  returned 
by  the  Grand  Jury,  the  prisoners  were  arraigned  at  the  Old 
Bailey,  and  charged  with  treason  for  com[»a8sing:  the  Kings 
death  and  conspiring  to  levy  war.     They  all  but  Hind  pleaded 
not  guilty,  Phillips  said  he  was  guilty  of  misprision  of  treason 
but  not  of  treason  itself. 

The  Counsel  for  the  Crown  were  Serjeant  Glynne,  Serjeant 
Maynard,  the  Attorney-General,  Sir  Geofirey  Palmei',  the  Soli- 
citor-General, Sir  Heneage  Finch,  Serjeant  Kelyng,  and  Sir 
Edwai*d  Turner.  Turner  having  opened  the  case  Serjeant 
Maynard  stated  the  case  for  the  Crown. 

Gentlemen  of  the  Jury,  you  have  heard  the  indictment  read, 
you  have  heard  the  substance  of  it  opened,  it  is  short  in  words, 
but  of  as  high  conseijuence  as  any  thing  can  be.  I  shall  insist 
upon  the  particulai-s,  which  I  shall  open  and  make  good  to  you : 
first,  what  was  the  design;  next,  what  was  the  means  of  accom- 
plishment, what  encouragements  they  used  one  to  another, 
and  what  colours  they  put  upon  this  wicked  action.  For  the 
first,  Gentlemen,  I  shall  begin  at  the  highest,  to  design,  com- 
pass, and  contrive  to  put  the  King  to  death,  to  seize  his  person; 
some  of  them  called  it  securing,  you  know  the  English  of  that, 
a  King  secured.  Wo  will  go  further,  for  we  shall  prove  to  you 
the  person  that  with  his  own  wicked  hand  undertook  the 
slaughter  and  murder  of  the  King;  contrived  how  to  do  it, 
sometimes  when  the  King  was  performing  an  office  of  piety  to 
visit  his  mother,  other  times  when  he  should  recreate  himself 
by  hunting.  Had  there  been  no  more,  it  had  been  exceeding 
heinous;  but  they  went  further,  their  malice  rested  not  upon 
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his  person,  but  the  family,  the  noble  and  excellent  Duke 
of  York  is  designed  to  be  secured  likewise,  and  used  like 
his  brother:  not  they  only,  they  went  further,  the  whole 
nobility  was  in  design;  not  that  every  one  of  the  prisoners 
before  you  used  these  expressions,  but  they  and  their  ac- 
complices, some  one  and  some  another  expression:  but  all 
joined  in  this,  to  destroy  the  King  and  his  family,  root 
and  branch,  that  was  their  expression.  King,  his  family, 
nobility,  nay,  go  down  to  the  gentry,  and  it  ceased  not  there, 
they  go  to  the  Clergy,  as  one  of  the  prisoners  at  the  bar  (as 
you  will  hear)  did  express  himself,  I  think  it  was  Stubbs,  that 
there  should  be  never  a  lawn-sleeve,  never  a  sursiugler  should 
have  a  hole  to  hide  his  head  in. 

Stubbs.     I  never  opened  my  mouth  to  that  purpose. 

Serjt.  Mayndrd,  That  will  be  left  to  proof:  I  undertake 
not  of  myself  to  prove  this,  but  to  open  it,  let  the  witnesses 
speak.  In  discourse  some  went  further  than  that,  whosoever 
would  not  join  with  them  in  their  design  was  an  enemy;  and 
thereupon  one  Cole  deserted  them,  though  he  was  contented 
to  have  the  King  murdered,  the  nation  ruined,  yet  would 
not  agree  in  that  principle.  To  accomplish  this,  they  treated 
of  levying  war,  among  themselves  it  was  given  out  that  arms 
were  provided ;  and  their  designs  to  raise  money,  seizing  all 
the  treasury  at  Whitehall,  Worcester-house,  and  the  Chamber 
of  London;  to  seize  the  person  of  the  noble  Duke  of  Albemarle, 
and  all  about  him,  quarter  to  be  given  to  none ;  that  was  their 
expression.  For  a  while  there  was  some  difference  among 
these  foxes,  whose  tails  were  tied  together,  and  had  fire  in 
them,  and  Tonge  told  them  that  all  parties  were  now  agreed, 
and  would  join:  they  framed  declarations  to  justify  their 
proceedings,  papers  to  raise  a  mutiny  among  the  mariners, 
and  encouraged  them  to  join.  Phillips  undertook  to  procure 
the  word  that  the  Guard  in  the  city  had,  to  betray  them.  There 
was  a  design  for  seizing  the  Tower,  several  men  appointed  for 
that  purpose,  they  and  their  accomplices  were  to  come  there 
with  papers  in  their  hands,  as  if  they  were  mariners  and  had 
accompts  to  make  up,  these  were  to  go  up  to  those  that  sat 
there  to  finish  accompts.  To  encourage  them,  they  gave  out 
that  they  had  dealt  with  the  soldiers  at  Windsor,  and  secured 
that  castle.  It  was  given  out  that  they  had  designed  a  day  for 
the  execution  of  this  mischief;  several  days  were  appointed, 
one  on  the  Lord  Mayor's  Day,  another  on  Alhallows  Eve. 
They  gave  out  by  a  feigned  letter,  that  there  would  be  a  mas- 
sacre by  the  French  and  Papists,  of  the  Protestants ;  to  raise 
a  fear  and  discontent    among  the  nation,  to  induce  them 
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to  join  when  this  design  should  be  attempted.  It  seems 
wonderful,  looking  upon  the  persons,  men  of  little  consideration, 
despicable  men,  and  who  live  under  the  mercies  of  so  good  a 
Sovereign,  that  they  should  take  such  a  design  in  iheir  hearts, 
and  undertake  the  performance.  Though  the  spear  had  not 
entered  into  the  sides  of  our  Sovereign,  yet  it  must  needs  crown 
his  head  with  abundance  of  thorns,  that  such  people  should  be 
so  desperately  wicked.  But  we  shall  call  our  witnesses,  and 
when  you  have  heard  this  proved,  we  cannot  be  so  uncharitable 
to  think  you  shall  need  any  further  aggravation,  or  doubt  of 
your  giving  a  verdict  against  such  miscreants  as  these  are. 

Sir  Geoffrey  Palmer,  Attorney-General.  These  few  prison- 
ers at  the  bar  were  not  all  in  this  contrivance,  though  we  have 
not  all  their  names;  but  you  will  hear,  there  was  a  council 
of  forty,  and  then  of  six,  but  none  discovered.  These  six 
acted  and  infused  into  these  and  divers  others  what  they 
intended,  and  then  broke  up,  and  gave  out  all  was  ready, 
and  would  be  done  on  such  a  day.  We  shall  not  trouble  the 
Jury  with  giving  evidence  particularly  against  these  men,  they 
are  joined  and  knit  together  in  one  cause.  But  hear  the  evi- 
dence. 

William  Hill.  About  the  middle  of  October  last,  I 
met  the  prisoner  Baker  in  Cheapside :  he  invited  me  to 
drink  with  him;  I  went  into  a  house  with  him.  He  began 
to  ask  me  what  news  there  was  in  the  country;  I  told  him 
I  had  little  to  inform  him.  He  told  ^  me  he  would  tell  me 
some.  I  asked  him  what.  Says  he,  not  long  ago  the  King 
went  hunting,  sent  some  stags  to  Sir  John  Bobinson,  the 
Lord  Mayor,  and  went  but  with  a  small  guard,  and  I  could 
have  been  one  of  the  twenty  that  would  have  slain  that  out- 
landish dog.  Then  said  I,  Mr  Baker,  that's  nothing  to  me. 
Said  he,  I  know  thou  art  right;  there  is  something  on  foot 
in  the  City,  and  if  you  will  meet  to-morrow,  I  will  bring 
some  persons  to  you  that  will  give  you  information.  Sir, 
said  I,  (understanding  it  of  dangerous  consequence,  and  willing 
to  get  it  out,)  I  will  meet  you:  and  we  agreed  to  meet  the 
next  morning.  That  morning  three  persons  came  early  to  my 
quarters.  Hill  the  cloth-drawer,  Mr  Bradley,  and  Biggs; 
he  appointed  them  to  meet  him  there,  but  failing  himself,  they 
being  strangers  said  nothing  to  me,  and  I  left  them  drinking. 
The  morrow  after  Baker  came  to  my  lodgings,,  fetched  me  out 
of  my  bed,  and  told  me  he  had  appointed  some  persons  on  the 
Exchange  to  give  me  an  account  I  went  thither,  there  we 
met  some  persoiis  that  were  his  acquaintance ;  and  we  went  to 
the  "Ship"  in  Leadenhall-street;  among  us  was  Hind.     The 
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business  was  fully  discoursed  of,  what  their  intention  was, 
that  all  interests  were  agreed,  Fifth  Monarchy  Men,  Anabaptists, 
Independents,  Fighting  Quakers;  the  Congregational  Churches 
were  consenting,  and  were  resolved  to  endeavour  their  deliver- 
ance from  adversaries  at  Whitehall.  On  the  morrow  we  met 
again,  and  there  met  with  us  Hind,  and  Brown,  and  Baker. 
We  were  told  of  their  magazine  and  arms,  their  correspondence 
in  the  several  counties,  that  they  were  sure  of  Windsor-Castle, 
that  the  head  gunner  and  sergeant  there  were  privy.  We  had 
information  concerning  Tonge,  as  an  active  person  in  this 
design;  I  studied  to  know  this  Tonge,  and  I  was  brought  to 
him  at  his  house;  and  there  I  met  Ward,  Stubbs,  and  Hind, 
and  others,  and  had  discourse  concerning  the  business.  Tonge 
told  us  something  of  the  business  of  Windsor- Castle,  and  pro- 
posed something  in  reference  to  the  takin<^  the  Tower,  what 
arms  and  men  they  had  for  this  design.  We  met  many  times 
at  the  "Ship,"  Gibbs  we  met  at  Bridewell-Dock,  and  there  was 
Stubbs  and  one  Beazley  with  me;  we  waited  there  for  a  brother 
of  Gibbs's,  to  give  us  intelligence  when  the  day  of  insurrection 
would  be:  we  waited  not  long,  in  came  his  brother  and  two 
persons  more,  one  Thomas  a  bridler  or  bit-maker  in  Shoe-Lane, 
and  another  person  in  a  handsome  garb.  His  brother  was 
somewhat  shy  and  called  for  Gibbs  and  Stubbs,  and  had 
some  private  discourse  with  them,  and  departed:  after  they 
were  gone,  we  desired  to  know  the  news;  they  told  us  that 
the  council  of  six  was  broken  up,  all  business  settled,  Ludlow 
was  commander  in  chief,  and  Alhallows-Eve  the  time,  that 
horses  and  arms  were  provided.  For  Phillips;  that  day  that 
the  meetings  were  intercepted,  that  the  trained-bands  surprized 
them,  that  day  this  Kigg  and  I  came  to  the  main-guard  at 
the  Exchange;  where  sergeant  Phillips  was  with  a  buff  coat 
and  a  halbert;  and  (Higgs)  saluting  him,  thanked  him  for  his 
service  in  sending  down  notice  to  the  meeting  to  be  gone, 
for  he  was  coming  with  trained-bands  to  surprize  them.  He 
asked  him,  what  was  the  occasion  of  the  bustle:  says  he, 
they  say — 

Sir  Robert  Foster ^  Chief  Justice.     Who  is  that  he? 

HiU,  Phillips,  he  said,  they  say  they  were  up  in  the 
west,  and  if  they  were  not,  I  would  they  were,  and  here  too, 
for  a  few  would  do  the  work.  The  Monday  after,  we  met  him 
near  the  Exchange;  and  so  likewise  Kiggs  thanked  him  for 
his  service,  and  then  Phillips  promised  further  service  when 
the  time  of  the  insurrection  would  be. 

For  Sellers,  I  was  by  agreement  to  have  thirty  arms  de- 
livered me,  and  I  was  very  pressing  to  have  the  arms  out  of 
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the  magazine.  Sellers  met  with  Riggs  who  urged  Sellers 
about  the  arms,  Sellers  told  him  that  they  were  all  delivered 
out  the  night  before,  about  ^ve  or  six  hundred;  that  forty 
of  their  friends  went  away  without  arms,  but  that  within  two 
or  three  days  there  would  be  more  laid  in. 

Solicitor- General.  Mr  Hill,  I  will  ask  you  one  question, 
a&  you  have  given  a  general  account,  I  will  keep  you  to  one 
particular  person,  Tonge:  did  Tonge,  in  any  discourse  with 
you,  speak  of  one  StraDge  who  was  gone  into  the  country] 

miL  One  night  he  told  us  he  had  spoken  with  Strange, 
who  was  gone  into  the  country,  and  would  come  back  on  the 
morrow,  and  then  we  should  have  more  intelligenca  He 
talked  of  the  good  service  he  had  done  in  being  at  Windsor- 
Castle,  with  the  Serjeant  and  gunner,  for  securing  that 
Castle;  that  near  five  hundred  of  their  friends  were  in  and 
about  Windsor,  ready  to  assist  for  surprising  that  Castle. 
Tonge  told  me  that  he  was  instrumental  in  it.  And  it 
was  fit,  care  should  be  taken  to  surprise  the  Tower  at  the 
same  time.  I  cannot  remember  the  exact  day.  The  de- 
claration was  read  against  popery,  monopolies,  for  liberty 
of  conscience,  and  a  free  commonwealth.  They  gave  me 
this  paper,  5,000  copies  of  which  were  to  be  dispersed  in  the 
city. 

Attorney  General,  These  things  were  to  be  dispersed,  to 
possess  the  people  that  the  Papists  about  that  time  would  mas- 
sacre the  Protestants,  so  they  might  draw,  all  against  that  party 
to  join  with  them;  a  brave  colour,  when  in  truth  there  was 
no  such  thing,  but  only  to  carry  on  their  design  of  killing  the 
King,  and  altering  the  government. 

The  Paper  was  read  by  the  clerk,  as  follows : 

*Sir, 

*  Out  of  the  respect  which  I  bear  to  you  in  particular,  and 
to  the  Protestant  party  in  general,  I  give  you  notice  of  this 
passage :  about  a  fortnight  since,  a  woman,  which  you  must  be 
ignorant  where,  who  had  it  from  a  correspondent  of  the 
Papists  that  they  intend  to  make  use  of  their  army  (which 
all  the  world  sees  they  have  provided)  against  Alhallows-Eve 
next;  it  was  thought  good  therefore,  in  as  prudent  way  as 
may  be,  to  give  notice  to  our  friends  in  remote  parts,  that 
they  may  do  what  piety  to  God,  loyalty  to  their  prince,  love  to 
their  country,  and  self-preservation  should  direct  them.  Sir,  I 
call  the  eternal  God  to  witness,  that  this  is  not  to  trepan,  to 
put  a  tnck  upon  you,  but  a  sober  truth :  and  also  communi- 
cated to  a  justice  of  the  peace,  and  by  him  to  the  privy-council: 
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'and  what  the  issue  of  it  is,  I  have  not  heard;  I  hope  you 
'  will  inquire,  and  tell  us. 

*  From  Yexford  in  Suffolk, 

'Octob.  31,  1662.' 

Serjeant  Keeling,  Do  you  remember  any  discourse  as 
to  taking  Whitehall]  Name  who  were  there,  and  who 
spoke. 

Hill,  There  was  Hind,  captain  Browne  a  shoemaker  in 
the  Strand,  and  other  persons.  We  talked  of  taking  White- 
hall ab  Stubbs's  house,  a  searcaptain  was  there,  who  was  to 
go  to  Surinam,  and  Stubbs  invited  him  to  stay  to  assist 
them ;  a  party  would  come  down  by  Charing-Cross,  another 
party  come  up  by  the  Cock-Pit,  kill  the  Duke  of  Albemarle, 
and  slay  Sir  Richard  Brown  in  the  City,  and  the  City  party 
would  keep  a  drum  beating.  Tonge  said,  their  main  care 
must  be  to  keep  down  Sir  Richard  Brown,  and  the  trained- 
bands,  or  else  they  should  never  be  able  to  stand.  They 
also  discoursed  concerning  getting  down  the  door  and  the 
wall,  to  get  sooner  to  Whitehall.  At  Blackfryars,  the  Tues- 
day night  before  they  were  taken,  Stubbs,  Thomas,  and 
Gibbs  discoursed  how  they  would  be  sure  to  make  an  end 
of  kings,  princes,  and  dukes,  that  they  might  have  a  free 
state,  and  be  troubled  no  more  with  any  such  kind  of 
[)ersons,  neither  lawn-sleeves  nor  sursinglers.  Stubbs  assured 
us,  there  was  a  great  party  in  East-Smithfield  right  for  the 
work,  who  had  their  arms.  Sellers  said,  about  six  hundred 
arms  were  delivered  out  at  the  magazine  in  CrutchedCryars, 
forty  of  their  friends  went  away  last  night  for  lack  of  arms ; 
but  within  two  or  three  days  there  would  be  more.  I  un- 
derstood Tonge  was  assured  by  Phillips,  that  he  would  get 
him  the  password  the  night  they  intended  the  insurrection. 
If  they  took  the  King,  he  was  to  have  the  same  quarter 
as  Ludlow.     So  Stubbs,  and  Gibbs,  and  Tonge  said. 

Counsel.  That's  three  of  the  prisoners  at  the  bar :  Lord 
have  mercy  upon  us  ! 

Court     Were  you  not  acquainted  of  a  council  of  six  1 

Hill,  Yes,  they  named  several  at  a  venture,  but  they 
believed  some  of  them  were  of  the  six :  that  they  met  not  twice 
in  a  place,  sometimes  here,  and  sometimes  in  another  place. 
They  named  Colonel  Danvers,  Phillips,  Nye  the  minister, 
Lockyer,  and  one  Cole  of  Southampton,  these  five  were  part 
of  the  six.  Tonge  said  that  Strange  had  lodged  the  horses 
that  were  provided  for  a  time :  but  Gibbs  and  Stubbs  at 
Blackfryars  assured  us  of  the  horses  coming  into  town  the 
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niglit  before.  I  heard  they  had  four  hundred  of  their  friends 
in  Dorsetshire  they  were  sure  of;  several  cases  of  pistols  were 
sent  down  by  the  carrier.  This  was  at  a  meeting  where 
Gibbs  and  Stubbs  were  present.  Tonge  also  informed  us  of 
the  faithfulness  of  Col.  Kendrick  in  Kent,  in  bringing  him 
some  arms. 

Court.  If  the  prisoners  will  ask  him  any  questions,  they 
may. 

Sellers,  Friends,  all  that  are  here  present,  I  did  ever 
abhor  such  an  action.  Ask  him  whether  he  did  hear  me 
speak  those  words,  that  I  said  that  anus  were  delivered 
out,  that  forty  went  away  lacking,  and  in  one  or  two  days 
there  would  be  more :  which  words  I  never  did  speak  in  my 
life,  nor  any  such  thing,  only  what  I  heard  from  Wapshot. 
It  is  true,  meeting  with  Wapshot,  he  said,  "  We  hear 
there  will  be  a  rising,  and  there  are  some  arms  delivered 
out."  I  said  ^*I  would  advise  you  to  have  a  care  of  such 
business." 

Sir  OrL  Bridgman.     I  would  not  interrupt  you,  you  will  be  i 
admitted  to  make  your  defence  afterwards  j  but  if  you  will,  ask 
him  any  question. 

Sellers.  My  Lord,  I  shall  come  to  that :  Wapshot  told  me 
there  were  arms  delivered,  but  further  told  me  he  knew  not  of 
the  certainty  of  these  things ;  but  at  night  he  should  go  to  a 
house  where  he  should  know.  I  bid  him  have  a  care.  At 
night,  as  I  was  passing  along,  I  met^Riggs  at  Stubbs's  door; 
he  asked  me.  What  news  at  London  ?  I  said,  I  was  told  there 
would  be  a  rising,  and  that  arms  were  delivered.  Is  there  ?  says 
he.  I  said,  I  do  not  believe  it,  but  I  shall  know  to-mor- 
row. I  called  next  morning,  and  asked.  Is  the  story  true? 
No,  says  he,  I  was  there,  and  there  v/as  no  arms ;  that 
was  all  I  know  of  the  business.  Friend,  did  I  tell  you  any 
such  thing  ? 

Hill.  Upon  occasion  of  Riggs'  asking  him  for  thirty  arms 
for  me  (upon  the  Exchange),  Sellers  took  him  a  little  aside, 
and  told  him,  they  were  all  delivered  out,  that  forty  went 
away  lacking,  that  more  would  be  there  within  two  or  three 
days. 

Sellers.  What  I  said  to  Riggs,  was  the  message  I  re- 
ceived from  Wapshot;  but  I  inquired,  and  there  was  no  arms 
there ;  so  that  it  was  a  fallacy  :  I  advised  him  not  to  meddle 
with  any  such  thing.  Mr  Hill  never  saw  my  face,  until  I 
was  apprehended  upon  the  Exchange,  and  brought  before  Sir 
Richard  Brown. 

Hill.     I  saw  Sellers  upon  the  Exchange  with  Biggs. 
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Counsel.  Did  he  say  any  arms  were  delivered  before,  and 
what  number  ? 

Hill.     About  five  or  six  hundred. 

Sellers,     He  never  heard  me  speak  a  word. 

Counsel.     How  long  before  he  was  apprehended  1 

HilL  Never  but  that  time  with  Riggs  upon  the  Exchange, 
about  nine  days  before  his  apprehension ;  and  he  confessed  upon 
his  examination  that  he  saw  me  with  Higgs. 

Court.  Have  you,  or  any  other  the  prisoners,  any  questions 
morel 

Sellers.  I  have  more:  will  he  positively  affirm  that  he 
spake  with  me  upon  the  Exchange ) 

HiU.     No,  sir,  you  answered  the  question  to  Riggs. 

Counsel.     You  heard  the  answer  % 

HiU.     Yes,  sir. 

Sellers.     May  be  at  second  hand. 

Counsel,  Did  you  hear  the  prisoner  answer  it,  or  had  you 
it  at  the  second  hand  % 

Hill,     I  heard  it  by  Sellers  answering  Riggs. 

Sellers.     Did  you  hear  me  1  • 

Hill.     Yes,  to  Mr  Riggs. 

Sir  Hen.  Finch.  He  swears  it,  and  you  wonder  at  it,  and 
so  we  do  all. 

Sellers.     Who  was  there  then  ? 

Hill.     It  was  upon  the  Exchange,  when  almost  full. 

Sellers.     What  day  of  the  month  1 

Hill.     I  cannot  remember  the  day. 

Sellers.  I  do  declare  before  this  Honourable  Bench,  Gentle- 
men of  the  Jury,  and  this  great  auditory,  that  I  never  saw  this 
man's  face  till  I  was  apprehended.  What  I  told  Riggs  was 
what  Wapshot  said.  I  never  till  then  saw  this  man's  face, 
nor  exchanged  one  word  with  him ;  whereas  he  says,  he  heard 
me.  I  do  not  believe  Riggs  saw  him  near  me,  when  I  gave 
him  the  answer. 

Hill.  Seeing  he  doth  invalidate  my  testimony,  Mr  Adjutant 
Carent  took  him  upon  the  Exchange,  I  shewed  him  the  person ; 
and  therefore  I  must  have  seen  him  before. 

Sellers.  It  was  not  he,  but  the  other  in  the  white  clothes, 
that  took  me ;  he  knew  me. 

Court.     Will  any  of  the  rest  ask  him  any  question  1 

Sellers.  I  am  accused  of  delivering  arms,  which  is  alto- 
gether false :  my  Lord  Mayor  can  bear  witness,  Wapshot  con- 
fessed he  told  me  such  a  thing.  I  abhorred  any  such  thing ; 
I  was  always  serviceable  to  his  Majesty  at  all  times. 

Court.     Have  you  anything  more  to  ask  him  ? 
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Sellers,  '  I  would  fain  know  whether  the  bench  and  juiy  are 
satisfied  with  this  evidence. 

Court,  That  you  will  hear  anon ;  what  else  will  you  ask 
him? 

Stuhhs.  What  he  accuses  me,  you  have  all  heard :  it 
is  very  false,  I  believe  no  one  will  verify  the  same  upon 
oath. 

Court.     Have  you  any  questions  1 

Gibhs.  Mr  Hill  has  asserted  that  I  should  deliver  divers 
cases  of  pistols ;  if  Mr  Hill,  who  stands  likewise  in  the  presence 
of  God,  can  produce  any  man  to  prove  that  I  delivered  to  any 
man  any  pistols,  or  that  any  were  delivered  by  my  order,  or 
that  I  conveyed  or  sent  them  away  into  the  country,  do 
this  in  the  sight  of  the  Lord  and  his  own  conscience,  I  expect 
not  mercy.  But  I  would  have  him  speak  no  more,  but  what 
he  knows  of  me,  or  by  me;  whether  he  knows  I  ever  re- 
ceived any  pistols,  or  delivered  any  at  any  time,  for  such  an 
end  as  he  speaks. 

Stvhhs.  Mr  Hill  was  the  man  who  mentioned  this,  and 
that  he  had  four  horses  and  arms  himself,  and  had  two  hun- 
dred pounds  in  order  to  it.  I  was  never  any  plotter,  nor 
contrived  any  thing,  but  am  as  innocent  as  the  child  unborn ; 
but  being  by  an  accident  at  Tonge's  house,  a  strongwater- 
man — 

Sir  Orl.  Bridgman,  I  would  have  put  you  in  a  right  way ; 
you  shall  bo  all  heard  at  large,  when  you  make  your  defence. 
But  will  you  ask  him  any  questions  ] 

Gihbs.  I  propounded  one  ;  I  desire  an  answer :  whether  I 
received  or  delivered  any  pistols  to  such  a  use  1 

Hill,  I  did  not  say  you  did  :  but  at  the  meeting  at 
Black  Friars  it  was  discoursed  among  them,  that  amis  were 
sent  to  Dorsetshire,  to  friends  there;  and  Gibbs  was  there 
then. 

Stuhhs.  There  was  arms  spoken  of;  but  Hill  spoke  of 
them,  and  upon  this  consideration,  that  there  were  arms, 
ammunition  and  powder  delivered  to  every  hall.  Riggs 
knows  he  spoke  it  at.  that  time. 

HUl,  That  was  after  the  question  was  put.  What  was 
the  occasion  of  sending  the  powder  and  ammunition  to  the 
halls  ]  These  arms  were  spoken  of  in  reference  to  the  design. 
I  acknowledge  I  told  them  I  had  arms  myself;  and  two  hun- 
dred pounds  for  carrying  it  on.  I  know  the  grounds  of 
my  speaking ;   and  so  do  some  of  this  honourable  bench. 

Stuhhs,  Hill  advised,  to  fall  upon  Sir  Richard  Brown, 
as  an  enemy  to  all  honest  men. 
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Gibhs,  Hill  says  that  I  said  these  things ;  there  were  more 
there,  who  had  ears  as  well  as  he  ;  let  them  speak. 

JlilL  There  was  Riggs,  Stubbs,  myself  and  I  know  not 
the  other  names. 

Gibbs.  Hill  and  Riggs,  whose  face  I  never  saw,  came  to 
my  neighbour's  house,  where  I  was  alone ;  they  found  me  plot- 
ting with  no  man. 

Hill.  We  were  brought  into  his  company  by  one  Beazley  : 
he  had  been  at  Tower  Hill,  about  two  or  three  o'clock,  to 
give  intelligence  to  some  persons  about  the  design.  Riggs 
and  I  took  a  coach,  and  went  after  him ;  Stubbs  told  us  we 
might  meet  him  at  a  baker's  house  near  the  Tower.  We  found 
Beazley,  who  said  he  would  carry  us  to  Black  Friars,  to 
Gibbs  :  and  brought  us  to  this  very  man.  On  first  enquiring 
for  him,  we  found  him  at  a  tavern  at  Bridewell  Stairs.  He 
told  us  he  could  tell  us  little,  until  his  brother  came; 
presently  he  came.  That  was  the  occasion  I  came  into  his 
company. 

Gibbs.  He  says  I  spoke  of  pistols  delivered,  and  a  num- 
ber ;  but  how  many  he  knows  not :  and  I  talked  of  the 
death  of  the  King,  which  is  false.  I  knew  not  of  his  coming, 
never  appointed  him,  never  was  privy  to  any  such  plot;  I 
abhor  it  in  my  soul. 

Court.  You  do  yourself  much  wrong,  and  take  away  that 
time  which  you  may  happily  spend  better. 

Stubbs.  I  desii-e  to  know  of  Mr  Hill  who  was  present  at 
that  meeting  when  I  said  the  King  should  have  such  quarter 
as  Ludlow. 

Bill.  It  was  spoken  at  the  meeting  at  Black  Friars :  after 
his  brother  and  the  other  persons  were  gone,  it  was  stated 
that  the  Council  was  broken  up,  and  all  ready ;  Alhallows 
Eve  the  time,  and  the  same  quarter  to  be  given  as  Ludlow 
would  have,  if  taken. 

Stubbs.  You  do  not  answer  the  question :  who  was  there 
besides  yourself  1 

HilL     Rigjis  and  Gibbs. 

l^onge.  Who  was  there  when  I  talked  of  300  men  at 
Windsor  ? 

Hill.  It  was  at  your  own  house ;  there  were  Ward, 
Stubbs,  Riggs,  Hind,  and  myself. 

Phillips,     Did  you  ever  see  me  at  any  meeting  ? 

Hill.     I  never  saw  you  before  that  time  in  Cornhill. 

Phillips.     Why  did  I  speak  to  Riggs  there] 

Hill,  When  you  came  off  the  Exchange  you  told  him  you 
could  not  stay,  your  captain  was  coming.     Riggs  thanked  you 
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for  your  favour,  in  sending  word  to  a  certain  Quaker  to  the 
meeting  to  be  gone. 

Phillips.  I  never  sent  to  any  Quaker.  I  did  not  see  this 
man:  Biggs  came  to  me,  and  thought  I  had  sent  notice  to 
Anchor  Alley ;  but  I  did  not. 

Sellers.  He  affirmed  that  there  were  several  meetings  of 
forty,  and  then  of  six;  ask  Hill  whether  I  was  in  either  of 
those  numbers  at  any  time. 

CownseL  He  did  not  charge  you  with  being  in  the  number  ; 
he  asks  questions  about  things  not  laid  to  his  charge.  Let  Mr 
Riggs  speak. 

Edward  Riggs,  About  thi-ee  and  twenty  weeks  since  I 
became  acquainted  with  Tonge  :  Captain  Baker  said  he  was  a 
man  of  intelligence,  but  Tonge  did  not  care  for  him ;  and  told 
me  that  I  might  be  acquainted  with  him.  A  while  after  I 
accideutally  became  acquainted  with  him.  ,  When  I  came  to 
Tonge's  house,  Stubbs  was  there.  He  said  he  had  been  at 
Windsor,  spoken  with  the  gunner  and  Serjeant;  who  promised 
to  be  ready  upon  certain  notice  given.  That  night  he  received 
a  letter  of  business  concerning  a  law  suit ;  in  which  there  was 
a  mystical  meaning,  which  he  did  not  tell  me.  But  he  said, 
he  had  made  sure  of  Windsor  by  the  gunner  and  Serjeant's 
promises. 

Counsel.     Is  this  all  of  Tonge  ] 

Riggs,  He  told  me,  that  he  sometimes  met  with  a  certain 
company;  he  did  not  say  thirty  or  forty,  but  a  pretty  many. 
He  named  Cole,  Captain  Elton,  Captain  Leigh,  that  they  often 
met,  but  could  not  agree.  At  last  Strange  met  them ;  they 
could  not  agree  neither.  They  went  away,  and  said,  to  the 
best  of  my  remembrance,  Mr  Strange  refused  to  join  them ; 
but  when  God  bid  him  go,  he  would  go,  whether  this  day,  or 
next  week,  or  next  year,  mattered  not ;  when  God  bid  him 
go,  he  would  go.  Cole  was  somewhat  troubled  to  hear  it: 
and  said.  If  you  will  go,  give  me  notice;  if  I  cannot  go  so  fast 
as  you  ride,  I  will  hold  by  your  horse's  tail.  Afterwards  he 
told  me  they  had  not  met  again ;  that  Cole,  because  they  could 
not  agree  about  this  business,  was  gone  beyond  seas;  before 
he  went,  some  considerations  about  a  government  were  drawn, 
by  Master  Cole;  he  gave  me  a  paper  with  some  three  or  four 
propositions,  concerning  seamen,  in  substance  what  great  bene- 
fits they  had  by  a  commonwealth.  Tonge  gave  it  me ;  but  it 
came  from  Mr  Cole.  They  were  to  declare  against  the  mis- 
government  of  Church  and  State  :  in  particular,  as  to  seamen ; 
what  gi'eat  .advantages  there  would  be  for  them.  Three  or 
four  things  propoimded  for  them :    L  that  no  seaman  should 
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pay  custom  for  any  commodity  he  brought  under  the  value 
of  ten  pounds ;  care  should  be  taken  on  our  coasts,  and  beyond 
sea,  where  any  English  ships  should  be  cast  away,  out  of  the 
customs  to  keep  the  sailors,  in  their  travelling  homewards,^  either 
from  begging  or  starving.  But  Cole,  Tonge  said,  would  not 
agree;  and  therefore  went  beyond  sea.  After  he  was  gone, 
they  had  another  meeting.  I  did  not  hear  Tonge  name  any, 
unless  Leigh  and  Captain  Elton.  He  said,  they  considered 
the  government  of  a  commonwealth;  to  declare  against  the 
misgovernment  of  the  Church  and  State  :  there  was  a  meeting 
at  London  Wall  afterwards ;  and  he  was  there.  He  afterwards 
told  me  he  missed  that  meeting ;  but  had  intelligence  brought 
him,  that  thirty  or  forty,  I  know  not  the  certain  number,  had 
referred  it  to  a  Council  of  Six;  the  names  of  whom  I  never 
heard ;  indeed,  he  said  he  knew  them  not.  I  gathered  from 
him,  that  he  judged  Captain  Elton  was  one. 

JSir  Heneage  Finch,  To  make  things  short :  were  you  ever 
at  any  meeting  where  there  was  a  discourse  touching  sur- 
prising the  King,  altering  the  government  1  And  who  waa 
there  ? 

Biggs,  The  Friday  before  we  were  taken,  I  think  October 
24th,  there  was  some  discourse  concerning  Whitehall;  what 
might  be  done  as  to  taking  that,  and  likewise  concerning  the 
Tower.  Myself,  Hill,  Tonge,  Stubbs,  Ward,  Hind,  and  John 
Baker  were  present.  There  were  proiiositions  on  all  hands 
concerning  the  taking  of  the  Tower.  Hind  mentioned  the 
righting  of  gunners*  accompts,  but  did  not  say  he  would 
undertake  it.  Tonge  said  the  way  he  thought  convenient 
was;  when  Sir  John  Robinson,  now  Lord  Mayor,  went  late 
in  the  evening  to  the  Tower,  a  party  should  follow  his  coach 
in.  And  John  Baker  said  it  was  necessary  the  King  should 
be  surprised ;  and  that  there  should  be  no  quarter ;  he  would 
give  nor  take  none. 

Counsel.     Who  was  present  1 

Riggs,  Hill,  myself,  Bradley,  Hind,  Captain  Brown,  and 
Baker,  and  another  Hill,  the  drawer,  I  think. 

Counsel,  Were  not  Tonge  and  Stubbs  there  then  at  that 
time? 

Biggs,     Yes ;  they  were  there. 

Sir  Heneage  Finch,  I  ask  you  this ;  I  do  not  desire  large 
stories,  but  firm  and  close  answers :  Were  you  present  at  any 
meeting  when  the  securing  the  King,  Tower,  or  Whitehall, 
was  discoursed  of? 

Biggs.  That  Friday,  October  24th,  immediately  before  we 
were   taken :    Tonge    propounded  a  way  for  surprising   the 
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Tower,  by  following  Sir  John  Robinson's  coach  in  at  night; 
and  Baker  said  it  was  necessary  to  undertake  the  securing  of 
the  King's  person,  and  assaulting  "Whitehall;  if  there  were 
five  hundred  horse  and  foot,  they  could  undertake  it,  by 
going  into  the  privy  garden,  and  backstairs. 

Counsel,  Were  you  present  when  Stubbs  advised  assaulting 
of  Whitehall  by  the  privy  garden  ? 

Bigga,  No:  but  Baker  said  he  would  undertake  it.  I 
cannot  say  Stubbs  undertook  it,  but  he  was  there. 

Sir  Hene(ige  Finch,  Did  Tonge  ever  tell  you  any  thing  of 
Phillips,  or  that  he  had  hopes  of  the  password  ? 

Rigga.  I  came  acquainted  with  Phillips  after  I  was  ac- 
quainted with  Tonge.  Phillips  met  me,  I  took  him  to 
Tonge's;  Phillips  said,  that  there  was  three  hundred  arms  at 
the  aiiiillery  garden;  he  being  one  of  the  artillery,  knew 
where  they  lay,  and  could  tell  them  how  they  might  come 
by  those  arms.  For  the  password,  it  was  necessary  to  be  got. 
And  if  it  fell  out,  that  the  White  Begiment  was  out,  or  he 
in  office,  he  would  endeavour  to  procure  it.  Afterwards, 
several  times,  he  declared  he  would  not  meddle  any  more 
with  it. 

Sir  Heneage  Finch,  Were  you  upon  the  Exchange  with 
Sellers  when  there  was  a  discourse  about  delivering  out  of 
arms  )     What  did  Sellers  say  ? 

Jtiggs.  Mr  Hill  said  he  had  two  hundred  pounds  to  buy 
horses,  that  he  had  four  already,  and  wanted  swords,  and  had 
friends  in  town  who-  wanted  arms,  and  asked  if  I  knew  if 
any  were  given  out.  I  told  him  Sellers  told  me,  he  had 
heard  arms  were  to  be  given  out  that  day.  Upon  the  Ex- 
change, Hill,  Bradley,  and  I  being  together.  Hill  said,  "  There 
is  the  person  that  told  me  of  the  arms  :  I  will  go  and  ask 
him  if  there  be  any."  Whether  Hill  heard,  I  cannot  tell; 
but  he  said,  **  I  have  enquired,  and  some  arms  are  delivered, 
and  forty  went  without ;  but  within  two  or  three  days  there 
will  be  more."  Hill  saw  Sellers  upon  the  Exchange,  but 
whether  he  heard  him,  I  cannot  tell. 

Sir  Robert  Forster,     What  about  Nathaniel  Gibbs  1 

Rigga,  For  Gibbs,  I  brought  Hill  acquainted  with  Stubbs; 
and  he  said  he  knew  one  at  Fleet  Bridge,  if  we  would  go 
along  with  him,  he  would  tell  us  news.  Hill,  Stubbs,  and  I, 
the  day  I  was  taken,  went  to  Beazley.  Stubbs  asked  him, 
"  What  news  1 "  Says  he,  "  I  hear  the  business  goes  on ;  but 
if  you  will  go  to  Gibbs,  meaning  him  that  is  fled,  he  has 
intelligence."  We  went  to  an  alehouse  near,  he  was  not  at 
home;  we  were  told,  if  we  went  to  Bridewell,  they  would 
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1662.  sena  for  his  brother,  him  at  the  bar;  and  we  should  have 
—  an  account.  Gibbs,  at  the  bar,  being  with  us,  told  us  he 
e^,  knew  little  himself;    but  when  his  brother  came,  we  shoidd 

hear.  Three  quarters  of  an  hour  after  his  brother  came, 
with  Thomas,  and  a  man  I  knew  not;  who  Gibbs  called 
his  brother.  Beazley,  Stubbs,  Hill,  and  I,  sat  still.  When 
this  Gibbs  came,  he  said  Iiis  brother  knew  little,  but  he  hoped 
we  were  honest  men.  The  news  that  he  had  heard  was  that 
Ludlow  was  in  town;  that  the  Council  of  Six  was  broken  up ; 
they  had  sent  messengers  into  the  country  to  give  notice,  and 
to  make  their  interests  good  abroad.  This  is  what  he  said, 
as  I  remember. 

Solicitor-General  Finch.  Now  I  will  ask  you  in  general : 
Did  you  ever  hear  of  any  discourse  at  any  time  of  these 
meetings  touching  a  rising  by  the  Papists,  and  a  massacre  of 
the  Protestants'? 

Rigga.  Hill,  Bradley,  and  I,  being  upon  the  Exchange, 
a  lieutenant  came  and  asked  me  whether  I  had  heard  of  the 
massacre  to  be  1  I  said,  No.  Said  he,  I  can  let  you  see  a 
copy  of  a  letter  to  that  purpose ;  and  gave  it  me.  Hill  going 
to  the  Ship,  I  told  him,  and  he  was  desirous  of  having  a  copy. 
The  copy  was  read  in  Court  to  day. 

Sir  Geoffry  Palnier,  What  did  you  hear  concerning  the 
surprising  of  the  King  at  Camber  well,  when  he  came  from  his 
mother  ?    And  what  did  Phillips  say  1 

Rigg8,  Phillips,  Tonge,  Stubbs,  and  myself,  being  together, 
were  discoursing  concerning  the  King's  going  abroad  :  Phillips 
said  the  King  was  to  come  from  Hampton  Court,  to  see  the 
Queen  mother  at  Greenwich,  and  hinted  that  he  might  be  sur- 
prised. Tonge  said ;  there  might  be  such  an  opportunity  twice 
u  week. 

Court  Prisoners,  will  you  ask  the  witnesses  any  ques- 
tion? 

Fhillips,  Did  you  not  meet  me  on  a  Sabbath  day?  I 
met  you  in  Cheapside ;  we  walked  to  Birchin  Lane  End.  You 
asked  me  of  a  rising  that  should  be :  I  said,  What  rising  ? 
Says  you.  To  surprise  the  King  coming  from  Hampton  Court 
to  Greenwich.  I  came  and  spoke  it  openly  in  my  family,  as 
news  that  I  had  heard.  This  gentleman  had  me  to  Tonge's 
house;  and  there  grew  the  discourse.  Biggs  told  me  Tonge 
could  tell  further :  Biggs  told  me,  that  the  reason  why  the  time 
for  it  was  not  appointed,  was  because  the  Fifth-Monarchy- 
Men  and  Anabaptists  were  not  agreed.  Did  not  I  disclaim 
the  business,  and  declare  I  would  have  nothing  to  do 
with  it] 
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Uiggs.  You  saiti  you  would  not  have  any  thing  to  do 
with  it;  I  did  not  see  you  a  great  while  after  that.  Con- 
cerning Baker's  surprising  the  King,  it  is  true,  he  said 
before  Hill,  I,  and  Bradley,  that  the  King-  went  hunting, 
or  came  through  the  city,  he  would  have  been  one  of  the 
fifty  who  would  have  surprised  him,  and  pulled  him  out  of 
the  coach. 

Solicitor-General  Finch.  Do  you  remember  any  discourse 
concerning  coming  in  at  the  privy  garden  1 

jRiggs.  I  have  declared,  under  my  hand  to  the  grand  jury, 
that  Baker  said  he  knew  the  way  to  the  backstairs  through 
the  privy  garden  better  than  any  one.  Bradley  once,  and  but 
once,  said  he  knew  it  as  well  as  any,  and  would  undertake 
to  do  the  same ;  this  was  in  the  presence  of  Stubbs,  Tonge, 
Hill,  myself.  Ward,  Hind,  and  John  Baker,  who  were  there 
that  Friday  night,  at  Tonge's  house. 

Sir  John  Maynard.  We  conceive  that  these  two  witnesses 
have  given  evidence  against  all  of  the  prisoners ;  if  any  thing 
stick  with  the  jury,  let  them  speak. 

Gibha.  Did  Riggs  hear  me  say,  Ludlow  was  in  town ;  or 
that  the  Council  was  broken  up,  and  the  business  went  for- 
ward*? 

Riggs.  I  said,  that  Hill,  Stubbs,  and  Beazley,  were  present ; 
and  he  said  he  knew  nothing  himself,  but  from  his  brother : 
this  was  the  news,  that  he  heard  Ludlow  was  in  town,  the 
Council  broke  up,  measengei'S  were  sent  out  to  give  notice  to 
prepare  for  the  business  ]  as  it  would  be  on  AUhallows  Eve,  or 
the  latter  end  of  the  week,  the  next  day  being  Saturday. 

•  Gihha.  I  never  spake  the  words ;  and  desire  that  the  ho- 
nourable bench  will  enquire  of  the  persons  present,  whether 
they  will  vouch  the  same. 

Tonge.  Biggs  told  me  Ludlow  was  in  town  j  and  told  me 
he  would  enquire  after  him. 

Riggs.     I  confess  I  did  so. 

Tonge.  And  that  he  was  like  to  be  taken  in  Cheapside. 
Riggs  was  continually  at  my  shop,  and  would  not  let  me  alone, 
prompting  and  inducing  me  to  these  things. 

Counsel.   We  call  Bradley;  he  was  no  conspirator,  but  when 
there  was  notice  of  the  design,  he  was  employed  to  find  it  out 
and  give  us  an  account  of  it.    Bradley,  were  you  aji  any  meeting  I 
touching  discourse  of  surprising  Whitehall  ? 

Bradley.  One  Friday  night  I  was  at  Tonge's  house,  a 
strongwater-man  on  Tower  Ditch ;  these  two  gentlemen.  Hill 
and  Riggs,  were  with  me,  and  there  were  Stubbs,  John 
Baker,  and  one  Ward;   we  had  some   discourse  about  sur- 
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prising  Whitehall,  which  way  it  might  be  done.  Some  said 
a  party  might  go  through  the  guard,  and  surprise  General 
Monk's  guard ;  others  that  they  might  come  down  by  Charing 
Cross:  Tonge  said,  there  was  no  coming  down  by  Charing 
Cross,  because  there  was  two  great  guns  planted  at  the  bottom, 
which  commanded  that  way:  the  only  way  was  to  bring  a 
party  through  King  Street,  get  into  the  privy  garden,  and 
into  the  lodgings  that  way.     This  is  aU  I  remember. 

Serjeant  Keeling.  Do  you  know  auything  about  the  Ship 
at  the  East  India  House  9 

Bradley.  I  went  to  the  Ship  sometimes ;  with  Riggs,  Hill, 
Brown,  Hind,  and  one  Hill  a  cloth-drawer;  we  had  divers 
discourses  concerning  the  design  to  alter  the  government ;  to 
surprise  the  King,  the  Duke,  and  the  General,  and  as  many 
more  of  the  Council  as  we  could  lay  hands  on. 

Counsel.  What  about  the  Guards  and  surprising  White- 
hall ? 

Bradley.  At  another  meeting  we  discoursed  about  the 
bringing  down  forces  to  Whitehall 

Counsel.  Who  were  present  ?  Which  of  the  prisoners  at 
the  bar  1 

Bradley,     None,  unless  Hind  was  there. 

Bradley.  I  was  never  at  any  other  meeting,  only  twice 
at  Tonge's  house.  That  Friday  night  we  had  a  discourse 
about  taking  Whitehall.  The  day  before  we  were  taken  I 
met  E.igs;s  upon  the  Exchange.  He  asked  me  to  go  home  and 
dine  with  him,  and  we  intended  to  go  and  see  a  ship.  His 
dinner  not  being  ready,  we  went  over  to  Tonge's  shop,  and  had 
a  quartern  of  stronof  waters,  and  I  took  a  pipe  of  tebacco. 
Riggs  went  away :  Hind  stayed  with  me.  After  we  had  taken 
a  pipe  of  tobacco,  he  came  again,  and  said  he  heard  the  business 
was  near  at  hand,  and  that  there  would  be  speedy  action.  Hill 
was  at  the  shop.  And  after  dinner  Riggs,  I,  Hill  and  Hind, 
went  to  Stubbs's  house.  Riggs  and  Hill  went  in;  Hind 
and  I  stayed.  I  said  to  Hind,  What  mean  these  gentlemen 
to  stay  so  longl  Riggs  said  he  stayed  for  a  friend;  but 
I  will  go  and  meet  him.  Said  I,  Will  you  not  go  on  board 
a  ship  with  Hind  and  I?  Says  Riggs,  No,  I  will  go  to 
meet  my  friend  :  do  you  go  on  board  the  ship,  and  come  to  my 
house;  if  I  am  not  there,  pray  stay  a  little.  We  asked 
Hill  if  he  would  go  with  us  ;  but  he  went  with  Riggs :  and 
they  teld  me  coming  back,  that  Gibbs  had  informed  them  the 
design  was  ready,  the  Council  broke  up,  and  messengers  sent 
to  give  notice;  Ludlow  was  in  town,  and  was  to  be  general, 
as  Riggs  told  me. 
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Tyhr,     I  have  met  Tonge  and  others  in  three  or  four 
places :  at  the  Wheat  Sheaf;  at  the  Half  Moon,  Widow  Jor- 
dan's, near  Duke's  Place,  at  the  Shears.     I  have  heard  several 
things,  and  have  noted  them  down,  to  be  sure  to  deliver  the 
truth.     I  have  heard  them  speak  about  Whitehall,  and  se- 
curing it,  and  the  two  guns  there.     Elton  said  that  they  might 
come  with  a  pai*ty  backwards,  breaking  through   a  barber's 
shop  in  King's  Street,  and  dismount  the  two  guns.     Touching 
the  King,  the  Diike,  and  the  noble  Duke  of  Albemarle,  they 
proposed  what  excellent  service  it  would  be  to  secure  their 
persons :  Tonge  said  it  was  not  a  thing  that  would  admit  of 
much  debate,   inasmuch   as   he  had  a  friend  a  courtier  that 
would  give  him  notice  at  any  time  when  the  King  was  gone 
hunting,  or  on  his  progress,  and  then  it  was  easy  to  do  it. 
Tonge  said  he  served  the  Tower  sutlers,  and  was  acquainted 
there ;    there   was    no   way  to   surprise   it   but  this.     About 
ten  or  eleven  o'clock  he  would  undertake  to  do  it  with  forty 
persons ;   some  to  go  in  dropping,  one  by  one,  and  others  to 
be  at  several  alehouses  near,  ready ;  and  they  within  seizing 
on  the  guard  by  a  private  sign,  we  should  secure  those  without ; 
and  the  soldiers,  being  of  the  old  army,  would  readily  comply. 
He  said  there  was  a  person  that  lived  near  him,  a  porter  when 
off  guard,  who  he  believed  could  command  the  whole  com- 
pany, and  would  undertake  it.     For  Windsor   Castle,   there 
was   an  old  gunner  he  kept  a  correspondence  with;  and  he 
served  the   sutlers  of  that  castle  with  tobacco,  many  of  the 
soldiers  were  his  acquaintances ;   and  he  had  received  letters 
from  this  gunner  under  some  strange  title.     And  Tonge  said 
at  any  time,  when  the  word  was  given,  let  him  go,  or  send  a 
token,  and  the  place  was  our  own.     As  to  Phillips,  I  can  only 
say  this :   There  is  one  Lieutenant  Chapman,  now  a  prisoner 
in  the  Tower.     This  lieutenant  was  a  carrier  of  Norwich.     I 
went  to  the  George  in  Lombard  Street,  and  asked  for  him : 
I  was  told  he  was  at  Captain  Foster's  house,  in  Leadenhall 
Street.      I  went  there,  and  Captain  Foster  told  me  ho  was 
at  supper   with  his  master.      I   went  up :    there   were   this 
Chapman   and  Phillips,    this  was  the  first  time   I  laid   eyes 
on  Phillips.     My  business  was  to  speak  with  Chapman  the 
carrier;  but  I  perceived  by  some  discourse  of  Phillips,  there 
was  something  driving  on :  Foster  walked  about  the  room  as  if 
he  minded  not  the  discourse.     There  were  Chapman,  Phillips, 
Elton,  and  a  man  looking  a-squint ;  I  heard  Phillips  call  him 
Muster-master,   but   I  know   not   the   man.      I  heard   them 
discourse  about  ships,  something  wildly.     I  tarried  while  I 
spent  twopence,  and  came  away  with   Chapman,  and  asked 
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him   who   that  was  that  talked  so  promiscuously  1     He  told 
me  he  was  a  serjeant,  named  Phillips,  belonging  to  the  trained 
bands,  a  gilder  by  trade,  the  same  person   I   had   heard   of 
at  a  coflfee-house.     A  perfumer  in  Southwark  told  me  he  had 
heard  of  great  rumours  about  a  new  Commonwealth;  that 
one   Phillips,  who   lived  in   Abchurch  Lane,  had  gone  from 
committee  to  committee,  where  officers  met  about  these  things ; 
he  named  Captain  Foster  for  one  that  was  engaged  in  the 
business.     I  hastened  back  again  in  the  morning  to  Captain 
Foster  s :    Sir,    said   I,   do  you  know  that  Phillips  that  was 
here  last  nighfc?     Yes,  said  he.     What  is  he,  said  II     He 
answered,  A  serjeant.     This  man  talks  abroad,  that  there  is 
a  meeting  of   the   old   officers,   and   that  you   are   engaged. 
Foster  seemed  to  be  troubled  that  he  should  be  so  aspersed, 
answered,   "  I   know   nothing,  no   not   one  word   of  this ;   I 
declare  an  abhorrence  thereto,  or  of  any  action  against  his 
Majesty;"  and  went  to  Phillips,  and  charged  him  with  this 
report :    and  soon  after  the  perfumer  came  to  my  house,  and 
desired  me   to    go   to   the   Cross   Keys,  where  Phillips  was. 
Phillips  said,  I  saw  you  the  last  night,  when  we  were  talking 
of  ships ;  I  hope  3'ou  do  not  mind  the  report  about  Captain 
Foster,  for  I  am  troubled  such  a  thing  is  mentioned  ;  I  am 
sure  I  knew  no  such  thing.      This  was  all  as  to  Phillips; 
for  Tonge,  I  must  say,  in  all  the  meetings  where  I  was,  the 
several  places  that  I   formerly  named,   and   the   Whalebone 
behind  the   Exchange,  he   discoursed   of   this   business.     As 
to  choosing  the  Council  of  Six,  Tonge  sent  a  note  sealed  and 
directed,  in  which  was  enclosed  either  nine  or  eleven  of  the 
names  of  persons  of  the  Rump  Parliament ;   he  said  I  can- 
not come  this  day,  because  the  "  Hamlets  "  are  to  go  out  into 
the  field  (it  was  when  Sir  John  E-obinson  marched  with  his 
regiment) ;    I  must  go  with  him  to  avoid  suspicion.     I  can- 
not tell  the  names;  but  they  were   nine  or  eleven  of  those 
in  the  Tower :  he  promised  he  would  get  a  note  of  the  men's 
:  names  in  the  Tower ;  he  was  confident  they  would  sit  as  mem- 
bers, and  do  good  service  for  a  Commonwealth.     He  said  some 
;  had  a  correspondence  with  them  in  the  Tower.   As  to  correspond- 
ence in  the  country  Tonge  told  me  at  the  Wheat  Sheaf,  if  a 
I  rising  should  be,  the  old  commanders  up  and  down  the  country 
1  would  head  them ;  and  what  forces  could  be  raised,  would  go 
under  that  conduct.     He  and  Elkin  proposed  several  colonels 
now  living,  both  in   England   and  beyond  the  seas.     Tonge 
told  me  that  there  was   one   abroad  who   they  called   Lord 
Lockhart,    Governor  of    Dunkirk;    he   had   thirty  or  forty 
servants  about  him ;   these  persons  expected  a  rising ;    and 
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would  engage.  That  Colonel  Rossiter  was  expected  to  be  at 
Sturbridge  Fair,  with  fifteen  hundred  horse,  for  London.  He 
asked  me  if  I  was  acquainted  with  Captain  Leigh,  a  man 
with  one  arm,  a  stout  honest  fellow.  There  was  one  Cole 
of  Southampton,  Swetnam,  Gibbs  a  hatmaker,  not  he  at  the 
bar,  Tonge,  Elton,  Elkin,  Pryor,  Cox  a  gardener,  and  Ward 
now  a  prisoner  in  the  Tower,  Ward  a  Southwark  man,  and 
Dyer  a  young  scholar;  Rose  of  Chesterfield,  the  perfumer  I 
spoke  of;  and  a  Quaker,  I  know  not  his  name:  the  great 
business  was  to  unite  all  interests.  There  were  several  meet- 
ings in  St  Martins  and  other  places. 

Tonge.  If  there  be  any  one  of  the  six  in  London,  I  believe 
this  Mr  Tyler  is  one. 

Tyler,  I  will  name  those  whom  I  said  were  the  six: 
Thomas  of  Shoe  Lane  the  coppersmith,  one  Elton  in  White- 
chapel,  one  Raddon,  Captain  Spurway  of  Tiverton,  a  west 
country  gentleman,  Dr  Ward  in  Southwark,  and  Jones  a  mi- 
nister. Hill  said  he  dwelt  at  Leicester,  and  came  from  some 
that  dwelt  there,  and  others  in  Gloucestershire  ;  but  there 
was  another  peraon  with  Stubbs  and  Tonge,  who  said  there 
was  a  report  in  the  country  that  there  would  be  a  rising; 
and  he  would  go  and  carry  the  certainty  of  the  news :  he 
was  one  of  Lambert's  soldiei-s. 

Phillips,  Mr  Tyler,  did  not  you  come  in  with  the  carrier 
of  Norwich  to  Captain  Foster's  ? 

Tyhr,     No. 

Phillips,  I  am  sure  I  came  accidentally  to  Captain  Foster's, 
and  going,  I  saw  you  there. 

Gihhs,  Did  I  tell  you,  that  my  brother  said  Ludlow  was 
in  town,  and  there  would  be  a  rising  shortly  ] 

Tyler,  Hill,  Beazley,  Stubbs,  I  and  you  were  together; 
Thomas  and  your  brother  came  in :  your  brother,  Beazley, 
Stubbs  and  Thomas  were  in  private  discourse.  When  you 
came  to  us,  we  asked  you  what  news?  You  said,  before 
we  came  you  knew  not  much,  but  your  brother  could  tell; 
but  then  you  said,  Ludlow  was  in  town,  the  Council  was 
broke  up,  and  that  mestengers  were  sent  to  give  notice  to  the 
country. 

Gihbs,     I  deny  that  I  or  my  brother  said  so. 

Serjt.  Maynard,  Know  you  any  tiling  of  surprising  the 
King's  council,  or  Whitehall,  or  anything  of  that  or  altering 
the  government] 

Tyler,  As  for  altering  the  government,  that  must  needs 
be  designed;  for  Touge  said  it  was  debated,  and  thought 
convenieat,  as  the  desire  of  several  in  the  country,  that  the 
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old  Parliament  should  be  chosen  again :  that  was,  so  many 
of  them  that  had  approved  themselves  faithful  from  first 
to  last,  to  a  Commonwealth's  interest,  especially  in  the  times 
of  declension.  Secondly,  that  none  should  have  power  to 
elect,  or.  be  elected,  but  such  as  have  approved  themselves 
faithful.  Thirdly,  this  House  was  to  be  filled  up  within  a 
month.  Fourthly,  that  it  should  continue  one  year,  and  no 
more.  Fifthly,  that  they  should  not  have  power  in  things 
of  an  ecclesiastical  nature,  to  impose  anything  upon  the 
consciences  of  the  people.  Sixthly,  that  it  should  be  high 
treason  amongst  them  to  assert  the  interest  of  a  King, 
House  of  Lords,  or  single  person.  Seventhly,  that  they 
should  not  appoint  any  salaried  officers.  Eighthly,  that  while 
they  kept  to  this,  it  should  be  high  treason  to  disturb  thenu 
As  touching  arms,  and  things  of  that  nature,  it  wa^j  very  much 
urged  that  there  should  be  an  union  of  all  interests — Quaker, 
Fifth-Monarchy-Men,  Anabaptist,  Independent,  Presbyterian, 
and  Leveller;  so  every  one  was  to  see  what  he  could  do 
among  the  Presbyters,  because  they  looked  upon  them  as  per- 
sons who  had'  most  money  and  strength.  I  think  there  was 
no  Presbyterian  spoken  of,  except  one,  who  is  lately  secured 
in  the  Tower :  he  said,  that  if  Colonel  Beames  was  at  liberty, 
he  could  engage  him.  There  was  one  man,  Prior,  said  he 
had  much  acquaintance  with  the  Presbyters,  knew  many  in 
the  country;  that  there  they  did  not  meet  with  any  diffi- 
culties, as  here;  for  all  interests,  Quakers  and  Presbyterians, 
and  the  rest  were  agreed. 

Sir  ffen.  Finch,  Very  well,  you  see  Tonge  was  at  all 
these  meetings  at  the  Wheat  Sheaf  and  Shears;  and  where  the 
colonels  were  proposed.  Did  you  hear  of  any  orders  given  out, 
in  any  of  these  consiiltations,  to  make  the  rising  in  the  country 
at  the  same  time  as  in  London  ? 

Tyler,  Gibbs's  bj'other  told  us,  that  he  kept  in  corre- 
spondence with  the  country;  in  Essex  he  knew  there  were 
divers  horse  ready  there ;  I  spoke  with  one  lately  secured,  who 
said  divers  horse  were  ready  thereabouts.  I  remember  there 
were  several  at  the  Half  Moon  at  Bishopsgate,  one  Smith,  a 
Northamptonshire  man,  one  Rose  of  Chesterfield,  and  Tonge ; 
and  we  heard  at  Mansfield  and  Nottingham  there  was 
a  rising  intended ;  it  was  stated  the  country  was  very  ripe 
and  forward  for  action.  We  were  informed  there  were  two 
hundred  horse,  at  Bristol;  Thomas,  not  yet  secured,  told 
us,  that  Colonel  Templer  in  Essex  had  two  or  three  thousand 
men  ready ;  that  Templer  was  then  in  town,  and  we  could  speak 
with  him.     His  lieutenant  colonel  gave  him  this  information, 
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and  assured  him  that  his  Colonel  had  converted  his  estate 
into  money  to  pay  his  soldiers.  Having  occasion  to  go  down 
into  Essex,  I  promised  Tonge  I  would  enquire  further;  under- 
standing that  one  Thornback  a  glover  was  formerly  one  of  this 
Templer's  men,  I  went  to  his  house,  being  not  at  home,  I 
rode  to  Hoisted  Fair;  and  riding  there,  a  man  pulled  me 
by  the  coat,  for  he  knew  me ;  said  he,  **  Mr  Tyler,  you  were 
at  my  house  to  speak  with  me."  "  Yes,"  said  I,  "your  name  is 
Thornback,  you  can  give  me '  some  information  of  Colonel 
Templer ;  we  hear  in  London  that  he  has  two  or  three  thousand 
men  in  readiness."  Says  he,  **  I  do  not  believe  any  such 
matter;  if  occasion  were,  he  would  be  for  you."  I  asked 
him  the  news :  said  he,  "  We  all  dread  a  massacre ;  we 
understand  by  a  letter  from  Ipswich,  that  the  Papists  intend 
a  massacre  of  all  Protestants  about  All-hallowtide,  and  the 
country  is  in  great  fear  about  it."  Thomas  the  coppersmith 
told  us  another  story  about  some  Roman  Catholics  in  South- 
wark,  that  purposed  to  rise  and  take  off  all  fanatics. 

The  Court  directed,  the  prisoner  Phillips  should  be  shewn 
his  examination;  on  his  admitting  his  signature  it  was  read. 

"  The  examination  of  George  Phillips,  sergeant  and  bringer- 
iip  to  Col.  Sir  William  Wales's  company  of  trained  bands  in 
the  city  of  London,  taken  this  29th  of  October  1662,  before  me 
Richard  Brown,  Who  saith, 

"That  he  knoweth  one  Parson  Riggs,  late  Chaplain  to 
Blake,  who  is  now  clerk  to  one  Friend  a  brewer  in  Cat's- 
Hole,  near  the  Iron-gate  in  St  Catharine's;  Riggs  told 
this  examinant,  that  there  would  be  a  rising  of  divers  godly 
people  in  arms,  for  preservation  of  religion,  about  the  time 
the  Queen  came  to  town;  that  they  intended  to  seize  the 
King's  person  about  Camberwell,  in  his  passage  to  see  the 
Queen  mother  at  Greenwich :  after  the  Queen  was  come 
to  town,  this  examinant  asked  Riggs,  why  it  was  not  done 
accoi-ding  to  their  intendment  *?  who  replied,  they  were  not 
ready,  because  the  Congregational  Churches  and  they  were 
not  fully  agreed;  but  now  they  were  all  come  to  an  agree- 
ment, and  the  work  would  be  done  in  a  short  time ;  that  all 
things  were  now  near  ready  both  in  country  and  city;  and 
that  a  frigate  or  more  would  revolt  from  the  King  to  them. 
Not  long  after,  Riggs  carried  him  to  the  house  of  Tonge,  an 
old  army  captain,  but  now  a  seller  of  tobacco  and  strong-water 
in  Tower-Ditch ;  where  he  heard  Tonge  say  unto  Riggs,  that 
he  had  been  at  Windsor  Castle,  and  had  made  a  captain,  two 
sergeants  and  a  gunner  to  be  of  their  party ;  and  that  they 
iad  undertaken  to  deliver  up  the  said  castle  to  the  party  which 
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were  now  to  rise.  To  which  Riggs  replied,  "  You  have  done 
well,  I  am  going  now  to  surprise  two  castles  in  Kent ;"  one  of 
them  was  Deal  Castle ;  and  this  he  would  and  could  do,  for 
that  he  had  some  correspondence  therein,  and  much  acquain- 
tance  near,  as  he  formerly  used  to  preach.  And  he  further 
said,  Tonge  asked  Riggs,  who  should  lead  the  men  that  were 
to  rise,  and  who  commanded  in  chief  ?  To  which  Riggs  re- 
plied, that  Ludlow  was  appointed  for  that  work.  That  he 
asked  Riggs  and  Tonge,  how  this  business  might  be  carried  on 
with  safety  and  secrecy]  Riggs  told  him,  that  there  was  a 
council  of  six  who  managed  the  design,  who  sat  but  one  day 
in  a  place,  and  would  not  be  spoken  with,  but  by  the  agita- 
tors of  each  county,  who  were  employed  by  them  to  and  fro 
in  this  work,  to  prepare  and  make  ready  all  parties  in  the 
severa-l  counties ;  and  that  the  six  were  of  several  congregations 
and  opinions,  so  that  all  parties  might  unite.  That  one  Wade, 
a  ship-chandler  in  East-Smithfield,  furnished  powder  to  carry 
on  the  design,  in  whose  company  he  once  wa«,  and  heard 
himself  say  as-  much;  which  person  he  believes  he  knows 
when  he  seeth  him  again.  Riggs  told  him  all  the  Congre- 
gational Churches  were  now  agreed  to  join  in  this  design; 
Riggs  and  Tonge  desired  him  to  furnish  what  men  and  arms 
he  could :  which,  he  never  intended  to  do  it,  though  they 
earnestly  requested  it  of  him.  Only  in  some  things  he  was 
too  faulty,  which  he  prayeth  pardon  for ;  as,  in  sending  word 
to  the  several  meetings  on  Sunday  last,  that  the  trained 
bands  were  coming  to  seize  them :  upon  which  the  chiefest  of 
them  made  their  escape  before  the  soldiers  arrived ;  and  that 
being  deluded  by  their  fair  speeches,  he  promised  to  give  them 
the  word  when  the  general  rising  was  to  be ;  in  which  rising 
all  the  Churches  aforesaid  promised  to  join,  and  the  fifth- 
monarchy  men  to  lead  the  van.  That  Riggs  told  him,  they 
had  a  declaration  ready  to  fling  among  the  people,  against 
Bishops  and  Common  Prayer ;  and  that  liberty  of  conscience 
was  held  forth  therein.  Before  this  declaration,  they  would 
seize  the  King's  person,  and  then  their  declaration  would 
take  with  the  people.  Capt.  Baker,  Bradley  and  Tonge, 
were  privy  to  all  these  transactions  which  were  debated  by 
them  in  his  presence;  the  said  Baker  came  afterwards  to 
him  and  discoursed  all  the  aforesaid  particulars,  and  incited 
him  to  help  on  with  the  work ;  and  told  him  their  arms 
and  powder  were  distributed,  and  that  a  porter,  which  was 
formerly  9.  soldier,  carried  the  powder  to  several  places  in 
a  sack.  Riggs  told  him  they  had  divers  friends  both  in 
London  and  the   country,   who  had,  and  would  help  them 
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to  money ;  and  that  all  their  friends  were  now  ready  in  all 
countries,  waiting  only  for  the  day  when  they  were  to  act ; 
the  treasure  in  the  Guildhall  was  to  be  seized.  Riggs 
also  told  him,  they  intended  to  surprise  the  Tower,  which 
they  could  easily  do,  having  some  therein  that  would  assist : 
and  this  was  to  be  put  in  execution  some  evening  when  Sir 
John  Robinson  came  home  late,  by  f«  »llowing  close  after  his  coach 
with  a  party  of  men,  which  should  lie  ready  for  that  purposa 

Sir  William  Morice,  Secretary  of  State.  I  had  intelligence, 
and  several  advertisements  from  several  parts  of  the  kingdom, 
that  there  was  a  design  of  rising,  and  an  insurrection,  that 
it  was  the  general  expectation  and  common  discourse  of  the 
discontented  and  disaffected  party ;  it  was  likewise  preached 
about,  that  the  Papists  had  a  design  to  rise  and  cut  the  throats 
of  the  Protestants.  I  had  four  or  five  letters  to  that  effect 
sent  and  brought  me ;  and  these  rumours  were  spread  to  ex- 
cite others  to  join. 

Sir  Henry  Bennet,  Secretary  of  State.  Divers  letters  of 
mine  were  to  the  same  effect,  that  there  was  an  insurrection 
intended  at  that  time,  aud  calling  upon  one  another  to  be  ready 
at  that  time. 

Sir  John  Talbot.  The  evidence  that  I  can  give  in  relation 
to  the  prisoners,  is  the  consequences  of  the  report  rumoured 
about  the  Papists  massacnng  the  Protestants  :  the  consequence 
was  that  it  made  a  very  great  disturbance  in  Worcester- 
shire and  Warwickshire,  insomuch  that  many  gentlemen  who 
lived  in  the  country  in  very  good  reimte,  came  under  a  very 
great  suspicion  of  all  their  neighbours;  and  the  lieutenants 
wrote  to  one  another  to  secure  many :  there  were  guards  set 
to  satisfy  the  fears  of  the  county.  Friday  night,  which  the 
rising  should  have  been  on,  they  would  not  intrust  the 
Catholics  to  be  in  arms. 

Mr  Hodges,  In  Dorsetshire  the  23rd  of  October  last,  there 
was  a  discovery  made  by  some  of  the  town,  of  an  intention  of 
a  general  rising ;  and  some  of  the  town  were  engaged  in  it : 
Mr  Harvey  a  Justice  of  the  Peace  examined  divers  persons; 
four  that  were  privy  to  it  who  were  sent  to  gaol,  and  an  ex- 
press sent  to  Mr  Secretary  Morice. 

Sir  John  Weld  the  younger  gave  a  similar  account  of 
Shrewsbury. 

Stubbs.  The  occasion  of  my  going  that  Friday  night,  was 
Hill  and  Riggs  suggesting  the  Papists  rising ;  I  was  never 
known  to  be  a  plotter ;  I  only  went  forth  that  night  by  their 
persuasions  :  I  never  heard  of  any  arms,  but  only  the  rumours 
of  the  people. 
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Sellers.  I  would  fain  know  of  Mr  Riggs  what  number  of 
arms  I  told  him  was  delivered. 

Biggs.     I  know  not  the  number. 

Major  Bonfoy.  I  do  not  remember  I  ever  saw  Phillips' 
face,  but  I  understood  it  was  his  custom  to  come  to  the  Ex- 
change to  insinuate  himself  into  my  officers,  making  merry 
with  them,  and  endeavouring  to  get  the  word ;  I  believe  it  was 
his  common  practice, 

FhiUips,  He  may  remember  1  came  on  the  Exchange  and 
spoke  to  him,  and  was  looking  for  one  of  his  sergeants ;  I  asked 
no  man  the  word,  but  presently  went  to  the  Black  Lion  in  the 
new  alley,  and  from  thence  I  went  home ;  I  did  not  ask  the 
word  of  any  one.  I  confessed  before  tKe  Council,  that  at  the 
beginning  of  August  I  met  Riggs  in  Cheapside;  he  came 
close  to  me,  and  walking  along,  said,  Do  you  hear  of  a 
rising  which  should  have  been  on  Friday]  No,  said  I;  and 
asked  where  %  He  said.  At  Camberwell :  I  thinking  nothing 
of  it,  came  home  and  spoke  of  it  in  my  family,  as  news 
from  Riggs.  On  Tuesday  I  met  Riggs  on  Tower-Hill,  and 
he  brought  me  to  Tonge.  Tonge  told  Riggs  he  had  been  at 
Windsor,  and  made  some  party  to  secure  the  Castle.  Riggs 
said  he  could  go  down  to  Kent,  and  secure  Deal  and  another 
castle;  for  he  had  been  a  preacher  there.  Tyler,  one  night 
coming  near  Captain  Foster's  door,  and  not  having  seen  him 
for  three  years  before,  asked  me,  if  I  would  not  drink]  I 
said.  Yes :  then  came  in  the  carrier  of  Norwich,  I  never  saw 
this  carrier  until  then :  then  came  Tyler,  and  there  was  talk- 
ing of  a  frigate,  the  time  of  the  launching  of  it,  and  how  it 
was  to  be  manned,  a  little  after  Captain  Foster  came  and 
charged  me  with  a  report,  that  I  should  say  he  was  engaged. 
I  told  him  I  knew  it  not,  nor  said  it  not:  I  have  often 
declared  I  would  have  nothing  to  do  in  it.  It  is  true,  Riggs 
came  and  thanked  me  for  sending  notice  to  the  meeting  to  be 
gone ;  and  I  told  him  I  would  do  the  people  any  good  I 
could;  Rig^s  knows  t  told  him  it  was  a  dangerous  busi- 
ness, and  I  would  not  meddle  with  it.  In  the  time  of 
the  fifth-monarchy  insurrection  I  was  faithful  to  the  King, 
and  ventured  my  life  as  far  as  any  man ;  Sir  William  Wales 
put  trust  in  me,  I  did  service  there,  the  colonel  himself 
did  not  venture  to  do.  I  was  engaged  in  this  business,  it 
is  a  trouble  to  me,  and  I  hope  the  King  will  be  merciful  to 
me;  I  did  not  think  such  a  thing  would  be  disclosed  in  so 
short  a  time.  For  my  part,  I  did  not  mind  it,  I  knew  nothing 
the  night  I  wag  taken,  I  was  in  bed,  and  did  not  offer  to 
escape ;  I  hope  the  King  will  look  upon  me  as  one  drawn  in. 
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Stvbbs,  I  never  had  any  meeting  with  any  of  the  council ; 
most  of  the  things  I  heard  at  Tonge's  house,  on  meeting 
Riggs  by  chance.  For  those  gentlemen  Tyler  speaks  of,  the 
Council  of  Forty,  and  of  Six,  I  never  knew  them  :  I  am  sorry 
I  should  be  concerned  in  such  discourse,  and  1  hope  his 
Majesty  will  have  mercy  on  me. 

Gibhs,  I  was  at  a  neighbour's  house  at  the  time,  and 
went  to  drink  a  cup  of  beer  in  their  kitchen,  not  knowing 
Hill,  Riggs,  or  Stubbs  were  coming  there :  I  never  appointed 
any  meeting,  they  came  in,  and  when  they  came  in,  they  asked 
if  Gibbs  were  not  there ;  the  people  of  the  house  told  them  I 
was.  They  came  and  told  me  some  gentlemen  would  speak 
with  me ;  whereupon,  they  being  strange  faces,  I  stood  up  and 
said,  Gentlemen,  what  is  your  business  with  me  1  Said  they, 
We  would  drink  a.  cup  of  beer  with  you.  Then  said  I,  Sit 
down.  They  had  a  desire  to  be  private,  and  to  go  up. 
Whereupon,  not  Snowing  their  business,  I  went  up,  supposing 
they  meant  some  matter  of  my  trade ;  on  sitting  down,  Riggs 
said  to  me,  Gibbs,  what  is  the  best  newsl  Hill  altiio  urged 
and  asked  for  news.  I  said,  I  know  none.  They  enquired 
for  my  brother :  I  said,  I  cannot  tell  where  he  is,  maybe  your 
business  is  most  with  him :  I  sent  the  maid  for  him,  and  told 
her,  if  he  was  not  at  home,  she  should  leave  word  for  him  to 
come.  Again  they  asked  for  news,  I  told  them  I  only  knew 
this,  that  the  meeting  was  seized  the  last- Sunday  by  armed 
soldiers :  but  to  tell  them  there  would  be  any  rising,  or  of 
any  arms  delivered,  or  pistols,  as  Hill  has  related,  I  was 
wholly  ignorant  of.  I  speak  as  in  the  presence  of  God,  and  I 
know  I  must  one  day  give  an  account  before  the  great  assizes 
of  the  world ;  and  I  fear  that  which  they  have  said,  is  out  of 
some  fear  lying  upon  them,  being  guilty  of  some  fact,  and  so 
to  shroud  themselves  under  false  lies.  They,  nor  no  other 
can  prove  that  ever  I  received  or  delivered  any  arms,  or 
that  any  were  delivered  by  my  order. 

Si/r  OrL  Bridgman,  You  mistake  yourself,  they  do  not 
charge  you  with  receiving  or  delivering  arms,  but  you  related 
it :  your  brother  says  such  things  had  been  done,  and  if  you 
know  of  this,  and  consent  and  conceal  it,  you  are  equally 
guilty. 

Gibbs,  After  they  had  asked  the  news,  in  a  short  time 
my  brother  came,  and  I  went  towards  my  brother;  he  asked  me 
who  the  gentlemen  were  1  I  said  strangers  to  me,  and  I  knew 
not  what  they  came  for.  He  said,  They  are  strangers  to  me 
also.  Immediately  we  paid  our  reckoning,  and  went  away. 
I  deny   I  ever  said  my  brother    told  me,   the   Council    of 
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Six  was  broke  up,  all  is  ready,  Ludlow  to  be  general,  and 
Alihallow  Eve  the  time,  or  that  things  went  on  well.  When 
there  was  an  insurrection  by  the  fifth  monarchy  men,  I  was 
ready  at  beat  of  drum,  went  out  in  my  own  {lerson  to  serve 
his  Majesty  at  twelve  o'clock  at  night,  though  I  had  servants 
of  my  own.  My  affections  were  such,  that  I  have  always, 
ever  since  his  Majesty's  restoration,  been  an  obedient  sub- 
ject to  all  his  lawful  commands^  I  belonged  to  Major  Kilby's 
company,  and  continued  marching  in  the  company  until  the 
whole  business  was  over,  and  ventured  my  life,  and  never 
contrived  any  plot,  knew  of  any  plot,  received  or  delivered 
any  arms.  The  inhabitants  among  whom  I  have  lived  many 
years  know  my  conversation ;  I  have  been  a  peaceable  neigh- 
bour, subjecting  myself  under  the  government  that  now  is, 
whom  God  continue.  I  desire  this  certificate  may  be  read 
concerning  my  neighbours'  testimony  of  my  conversation. 

Sir  OrL  Bridgman.  If  you  have  any  of  them  here,  they 
may  speak ;  but  the  certificate  cannot  be  read. 

The  porter's  man  of  Bridewell  was  called,  he  said  he  knew 
nothing  but  that  Gibbs  lived  very  quietly  among  his  neighbours^ 

Sir  R.  Foster.     Nor  I  neither. 

Court,     Mr  Tonge,  what  have  you  to  say  ? 

Tonge.  I  have  nothing  to  say,  but  that  the  first  man  that 
brought  me  into  this  business  was  Tyler. 

Sellers,  All  I  am  charged  with  is  a  report  of  the 
delivery  of  some  arms;  seeing  that  a  number  of  arms  &re 
mentioned,  I  would  ask  what  was  the  number  ? 

Biggs.  I  cannot  well  tell  the  number,  but  you  said  some 
arms  were  given,  and  some  to  be  given,  that  several  had  come 
to  that  place,  and  went  away  without  arms,  and  that  within 
two  or  three  days  there  would  be  more  given ;  but  as  to  the 
number,  I  cannot  remember. 

Sellers.  Now  take  notice  of  HilFs  evidence,  he  asserted 
that  there  were  five  or  six  hundred;  how  do  these  agree? 
I  can  have  sufiicient  testimony  of  my  life  and  conversa- 
tion. 

Court.  If  you  have  anything  more  to  say  in  this  busines!^, 
speak  in  the  name  of  God,  nobody  hinders  you,  but  keep  to  the 
business. 

Sellers.  I  entreat  the  bench  to  take  notice  what  I  am 
charged  with;  it  is  a  report  I  received  from  one  man,  and 
told  another,  the  original  was  a  lie,  there  was  no  such  matter ; 
and  yet  here  is  audacious  evidence :  he  says  I  named  five  or 
six  hundred,  and  yet  Higgs,  to  whom  I  spoke,  heard  me 
name  no  number. 
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Counsel,  One  speaks  to  the  arms,  but  does  not  remember 
the  number  ;  they  both  speak  to  the  thing. 

Sellers,  How  can  Hill  be  a  competent  witness  against  me, 
when  he  never  saw  my  face  before,  but  says  Riggs  told  him  1 

MUL     I  said  I  heard  it  from  your  own  mouth. 

Mr  Solicitor,  Kiggs,  why  id  you  go  to  Sellers  to  help 
Hill  to  armsl 

Riggs,  Because  Sellers  told  me  the  day  before,  that  he 
heard  some  were  delivered,  and  more -would  be:  the  next  day 
we  went  to  the  Exchange,  and  there  he  told  me  this  story. 

Sellers,  I  never  spoke  such  a  word.  It  is  true,  what 
Wapshot  told  me,  I  told  Biggs,  which  was,  that  arms  were 
delivered  ;  but  it  seems  there  were  none :  I  told  him  I  would 
tell  the  truth  the  next  day  on  the  Exchange.  And  in  the 
mean  time  speaking  with  Wapshot,  he  told  me  there  was  no 
such  thing,  and  I  told  Biggs,  Wapshot  said  there  was  none. 

Court,  Pray  what  made  you  enquire  so  busily  after  arms, 
if  you  were  not  concerned  1 

Setters,  I  did  not  enquire  after  it,  but  accidentally  meeting 
him  in  Mark  Lane,  he  told  ma 

Tonge,  My  Lord,  as  you  are  my  judge,  so  I  hope  you  will 
be  my  counsellor ;  and  I  pray  your  advice,  whether  Mr  Tyler 
and  Mr  Riggs  be  competent  witnesses  against  me,  they  being  in 
the  same  case  I 

Sir  Orl,  Bridgmaru     Where  is  the  bause  of  your  exception  1 

Tonge,     Because  they  are  in  the  same  case. 

Sir  Orl,  JBridgman,  There  are  four  witnesses  all  against 
you,  your  own  confession  and  examination  against  you,  through 
the  whole  business  you  are  a  principal  person. 

Tonge,  I  confess  I  did  confess  it  in  the  Tower,  being 
threatened  with  the  rack. 

Sir  Orlando  Bridgman,  There  is  Hill,  Riggs,  Bradley,  and 
Tyler :  there  is  Hill  and  Bradley  without  exception  ;  Bradley 
was  not  at  all  concerned,  he  went  along  with  you  to  know 
what  you  said ;  Hill  was  not  a  person  in  the  design,  but  made 
use  of  only  to  find  out  the  plot :  they  did  nothing  unjustifiable, 
they  are  witnesses  without  exception. 

Serj,  Glynne,  We  desire  your  Lordship  to  declare  whether 
Biggs  and  Tyler  be  lawful  witnesses. 

Sir  Orlando  Bridgman,  You  make  exception  against  those 
persons  that  are  guilty  of  the  same  crime,  it  is  a  mistake  to  say 
they  are  not  witnesses;  in  cases  of  treason,  where  there  are 
works  of  darkness,  these  are  things  men  will  not  do  by  day- 
light, but  in  darkness ;  and  who  can  discover  these  works  of 
darkness  better  than  they  that  have  to  do  with  them,  if  God  | 
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turn  their  hearts?  It  is  true,  such  persons  as  they  are,  if 
they  had  been  convicted,  are  not  witnesses ;  but  though  they 
are  in  the  same  fault,  it  is  frequent  practice,  they  are  allowed 
in  case  of  felony.  Besides,  they  are  not  witnesses  alone,  and 
there  are  divers  circumstances  concurring.  1  Edw.  YI., 
5  Edw.  YI.,  both  say,  there  shall  be  lawful  witnesses  in  cases 
of  high  treason ;  but  that  is,  such  witnesses  as  the  law  would 
allow  before  those  statutes:  the  meaning  of  the  statute  was, 
that  men  might  not  be  taken  upon  bare  surmises;  therefore 
the  law  says,  there  shall  be  two  witnesses.  When  one  is  ac- 
cused of  treason,  and  another  in  the  same  offence  unconvicted, 
his  evidence  is  made  use  of;  and  though  he  is  not  so  upright 
a  witness  as  others,  yet  he  is  such  a  witness  as  the  jury  can 
take  notice  of.  Such  testimony  was  allowed  before  those 
statutes ;  and  the  trial  is  still  by  jury,  not  witnesses,  and  the 
jury  are  to  consider  of  the  credit  of  the  witnesses.  In  King 
James's  time  a  great  person  *  was  condemned  upon  the  evidence 
of  one  in  the  same  treason.  It  is  plain  by  several  circum- 
stances, you  have  been  a  principal  person,  a  leader-on  of  the 
business :  though  a  man  be  but  present  when  treason  is  spoken, 
or  designed  and  acted,  if  this  man  be  present,  and  shew 
any  approbation,  his  concealing  of  it  is  as  much  treason  as  if 
he  did  it,  they  are  all  principals  in  treason. 

Sir  Heneage  Finch,  May  it  please  your  Lordships,  gentle- 
men of  the  jury,  you  have  heard  the  evidence  against  the 
prisoners  at  the  bar ;  five  of  them  have  stood  out  their  trial,  a 
sixth  has  confessed  the  fact :  against  those  persons  that  now 
stand  at  the  bar,  there  is  a  clear  and  unquestionable  proof  of 
the  crime  charged  against  them,  and  they  have  not  said  any- 
thing that  has  either  taken  away  the  credit  of  the  evidence, 
or  excused  the  matter.  If  you  first  consider  Tonge,  there  is 
agamst  him  four  witnesses,  and  those  unquestionable;  you 
heard  the  direction  of  the  court,  he  knew  of  the  design,  ap- 
proved of  it,  contrived  how  to  surprise  Windsor  Castle,  cor- 
rupted the  head  gunner  and  sergeant  there  :  contrived  to  seize 
WTiitehall,  and  (if  you  believe  Bradley),  advised,  as  the  fittest 
way,  to  break  into  the  Privy  Garden :  all  this  is  against  Tonge, 
with  a  world  of  other  evidence  how  active  he  has  been,  his 
house  was  the  place  of  consultation,  how  he  imparted  the 
design  to  Phillips,  and  Phillips  undertook  to  get  the  word  of 
the  trained  bands;  I  think  none  can  prove  more  than  is 
proved  against  him.  Against  Phillips,  it  is  proved  that  he 
offered  to  betray  300  arms  in  the  artillery,  where  he  had  some 


1  Sir  Walter  Baleigh.    See  Vol.  1,  p.  349. 
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kind  of  trust,  and  that  he  was  ready  to  endeavour  the  word 
when  the  insurrection  was  to  be ;  but  a  very  little  before,  he 
discovers  to  the  congregational  meetings,  that  the  trained  bands 
were  coming  to  surprise  them,  that  is  in  his  own  confession,  as 
well  as  the  willingness  in  him  to  discover  the  word.     It  is 
proved,  that  Tonge  and  Stubbs  were  present  at  those  discourses 
touching  surprising  the  Tower,  securing  the  King,  this  is  proved 
expressly  against  them ;   Stubbs  thinks  he  has  said  fairly  for 
himself,  when  he  asks  Hill  whether  he  did  not  say  he  had 
horses  and  j6200  to  carry  on  the  work ;  Hill  says  he  did  say 
so :  it  seems  Stubbs  was  inquisitive  what  helps  there  were  to 
carry  it  on.     Hill  goes  further;  in  the  presence  of  Stubbs 
it   was   said   there   should  be  no  quarter  given,  but  such  as 
Ludlow   should  have  if  he  were   taken.      Gibbs  denies   the 
whole  matter,  and  indeed  so  they  would  all ;  they  have  nothing 
to  say,  but  that  the  witnesses  have  sworn  falsely,  and  God  is 
a  righteous  God,  and  he  will  require  their  blood  one  day :  but 
remember  what  a  horrid  protestation  was  in  that  letter  that 
was  sent  abroad,  to  alaim  the  whole  kingdom,  as  if  a  massacre 
was  intended  by  the  Papists,  and  the  watchword  they  should 
all  rise  by ;  that  letter  says,  "  I  call  the  Eternal  God  to  witness, 
this  is  no  treason,  but  a  sober  truth."     Do  you  think  that  men 
who  are  not  ashamed  to   call  the  Eternal    God   to  witness 
to  a  lie,  when  it  is  to  raise  sedition,  will  make  any  scruple  of 
such  protestations  at  the  bar,  when  it  is  to  save  their  lives  1 
And  if  a  man  may  escape  by  his  own  protestation,  who  shall 
ever  be  found  guilty  1     But  Gibbs  thinks  he  says  a  great  deal 
for  himself,  when  he  says  his  neighbours  can  give  great  testi- 
mony of  his  good  conversation.     Alas  !  who  wiU  deny  to  give 
a  good  report   of  any  man  till  he  hear  evil  proved  against 
him?     Do   you   think    a    little   demure   and   sober  carriage 
amongst  a  man's  neighbours  serves  to  balance  evidence  of  high 
treason?     Is  not   the  proof  clear,  that   he    both    knew  the 
design  and  approved  it  ?     Mark  what  Gibbs  tells  the  company. 
My  brother,   he  says,   for   his   part   will    not  speak   before 
you  j  but  if  you  be  honest  men,  this  is  the  news  that  was  spoke. 
He   told   them   why   the   Council   of  Six   were   broken    up, 
Friday  the  day  of  action,  Ludlow  to  be  general.     Can  any 
man  be  privy  to  these  things  and  relate  them  so  cheerfully,  and 
yet  not  be  consenting  ?     Believe  it,  it  is  a  hard  matter  to  find 
greater  evidence  of  a  knowledge  and  consent  against  any  con- 
spirator, until  he  break  out  into  open  action.     Sellers  says 
the  witnesses  do  not  agree;  for  Hill  says  there  were  five 
hundred  arms  delivered,  and  forty  men  went  without  arms, 
but  within  two  or  three  days  there  would  be  more.     When 
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Higgs  said  he  did  say  arms  were  delivered,  and  more  would 
be,  but  he   did   not  remember  what  number;   and  because 
they  agree  in  the  thing,  but  not  in  the  number,  therefore 
he  thinks  they  disagree  in  the  matter.     Observe  why  Riggs 
came  to  enquire  of  Sellers  for  arms,  because  Sellers  told  him 
the  day  before  arms  were  delivered,  and  more  would  be,  he 
thought  therefore   he   came  to  a  very  proper  person  to   tell 
him.     If  you  mark,  Sellers  denies  openly  in  Coiurt  he  ever 
saw  HilFs   face  till  he  was  apprehended,  although  Hill  was 
with   Higgs  when  the  arms  were  spoken  of  upon  the  Ex- 
change :  he  says  again,  that  Hill  speaks  by  hearsay,  he   is 
out  in  that  too ;  for  Hill  swears  expressly,  he  heard  the  words 
from  Sellers.     There  are  before  you,  four  witnesses  against 
Tonge,  two  against   Phillips,  and  his  own  confession:    two 
against  Gibbs,  with  these  circumstances,  two  witnesses  like- 
wise against  Stubbs,  who  was  present  at  all  their  debates,  even 
when  the  King   himself  was  ta  have  had  the  same  quarter 
with  Ludlow.     Gentlemen,   that   there   was  a   conspiracy,    I 
think  you  have  clear  evidence :  we  may  thank  God,  and  the 
care  of  the  King  and  his  Ministers,  that  it  went  no  further ; 
but  it  is  no  thanks  to  these  men,  they  would  liave  carried  it 
to  the  extremity,  had  they  had  power.     And  without  question 
this  was  formed  by  other  kind  of  wits  than  these  poor  con- 
temptible agitators,  who  are  now  tried  for  it :  you  see  there 
was  a  Council  of  Forty,  and  an  under  Council  of  Six,  a  decla- 
ration framed  to  scatter  at  the  time  of  action,  that  action 
directed  to  be  both  in  the  city  and  country,  at  the  same  pitch 
of  time;    that  it  might  be   so,   a  wicked  and  an  impudent 
letter  is  contrived,  aud  many  thousand  copies  dispersed,  and  it 
wrought  so  far,  that  the  countries,  much  about  the  time  ap- 
pointed, were  in  great  disorder,  as  you  have  heard  proved. 
Is   it  not   plain  that    an    evil    spirit   went   throughout  the 
whole  nation,  and  animated  the  whole  party  of  malcontents! 
Most  evidently  it  was  a  terrible  conspiracy.     Gentlemen,  it 
is  true,  it  is  a  question  of  blood,  but  it  is  blood  royal,  it  is  the 
blood  of  princes  and  nobles,  and  concerns  the  peace  and  se- 
curity of  the  kingdom,  every  man's  property,  and  religion,  for 
they  would   have   left  no  man  of  conscience  or  reputation 
behind,  if  they  had  prevailed.     Consider  the  massacre  these 
men  would  have  committed,  had  they  prospered,  and  oppose 
that  to  the  pretended  massacre  which  they  gave  out  by  their 
letter  the  Papists  would  have  committed.     Consider  that  you 
have  the  life  of  the  King  in  your  hands,  and  I  doubt  not  but 
he  and  the  whole  kingdom  shall  always  be  safe  in  the  verdicts 
of  honest  men. 
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Lord  Chief  Justice  Foster,  My  masters  of  the  jury,  I  can- 
not speak  long  to  you,  you  understand  the  nature  of  this  busi- 
ness, such  as  I  think  you  have  not  had  the  like  precedent  in 
your  time.  My  speech  will  not  give  me  leave  to  discourse  of 
it ;  for  the  witnesses,  they  are  none  but  such  as  may  satisfy 
honest  men :  it  is  clear  they  agreed  to  subvert  the  government, 
to  destroy  his  Majesty ;  what  can  you  have  more  1  Two  of  the 
witnesses  are  without  exception,  but  I  do  not  see  but  all  their 
testimony  is  good.  For  the  parties,  they  in  themsdves  are  very 
inconsiderable;  they  are  but  the  out  boughs,  and  if  such 
fellows  are  not  met  withal,  these  kind  of  people  are  the  fittest 
instruments  to  set  up  a  Jack  Straw  and  a  Wat  Tyler :  therefore 
you  must  lop  off  these,  or  else  they  will  encourage  others.  You 
see  one  of  their  own  company  has  confessed  the  fact,  out  of  re- 
morse of  his  own  conscience.     But  I  leave  the  evidence  to  you. 

The  jury  retired,  and  after  a  little  delay,  found  all  the 
prisoners  guilty. 

The  Lord  Chief  Justice  passed  the  usual  sentence,  and 
on  December  22nd,  Phillips,  Tonge,  Gibbs  and  Stubbs  were 
executed  at  Tyburn. 

Of  the  guilt  of  the  prisoners  there  was  probably  little  doubt. 
The  only  question  was,  were  they  technically  guilty  of  treason  1 
The  law  was  strained  to  convict  them,  but  if  the  witnesses  are 
to  be  believed  they  deserved  their  fate.  As  the  law  of  treason 
was  then  understood,  they  were  all  technically  guilty ;  and  to 
bring  them  within  the  law  was  all  the  government  desired. 

There  are  several  points  of  law  in  the  case,  which  are 
thus  given  by  Kelyng ; 

^^  Memorandum,  that  at  the  sessions  at  Kewgate,  11th  Dec, 
14  Car.  II.,  Thomas  Tonge,  George  Phillips,  Francis  Stubbs,  and 
several  others  were  indicted  for  high  treason  for  compassing  the 
King's  death,  and  the  overt  acts  laid  in  the  indictment  are 
assembling  together  and  consulting  and  agreeing  to  destroy  the 
King  ac  ad  easdem  proditione  perimplendas,  the  consulting  to 
seize  Whitehall  when  the  King  was  resident. 

'^  1.  And  in  this  case  it  was  resolved  by  all  the  judges  that 
the  meeting  together  of  persons,  and  consulting  to  destroy  the 
King  was  of  itself  an  overt  act  to  prove  their  compassing  the 
King's  death. 

"  2.  It  was  resolved  that  when  a  person  knowing  of  the 
design  does  meet  with  them  and  hear  the  discourse  of  their 
traitorous  designs,  and  say  and  act  nothing,  this  is  high  treason 
in  that  party,  for  it  is  more  than  a  bare  concealment  which  is 
misprision,  because  it  sheweth  his  liking  and  approving  of  the 
design.    But  if  a  person  not  knowing  of  the  design  before,  come 
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into  their  company,  and  hear  their  discourse,  and  say  nothing, 
and^  never  meet  with  them  again  at  their  consultations,  that 
concealment  is  only  misprision  of  high  treason.  But  if  he  after 
meet  with  them  again,  and  hear  their  consultations,  and  then 
conceal  it,  this  is  high  treason,  for  it  sheweth  a  liking  and 
approving  of  the  design,  and  so  was  Sir  Everard  Digby's  case  *, 
who  in  the  powder  treason  met  with  the  traitors  and  heard  their 
design,  but  upon  the  evidence  it  was  not  proved  he  said  any- 
thing or  acted  anything,  and  he  had  judgment  of  high  treason. 

"  3.  It  was  resolved  that  some  of  those  persons  who  are 
equally  culpable  with  the  rest  may  be  made  use  of  as  witnesses 
against  their  fellows,  and  they  are  lawful  accusers  or  lawful 
witnesses  within  the  Statute  1  Ed.  VI.  cap.  12,  5  and  6  Ed.  VI. 
cap.  11,  and  1  Mary,  cap.  1'.  And  accordingly  at  the  trial  of 
these  men  some  of  their  partners  in  their  treason  were  made  use 
of  against  the  rest.  For  lawful  witnesses  within  those  Statutes 
are  such  as  the  law  alloweth,  and  the  law  alloweth  every  one  to 
be  a  witness  who  is  not  convicted  or  made  infamous  for  some 
crime,  and  if  it  were  not  so  all  treason  would  be  safe,  and  it 
would  be  impossible  for  one  who  conspires  with  never  so  many 
others  to  make  a  discovery  to  any  purpose. 

^^  But  the  Lord  Chief  Baron  Hale  said  that  if  one  of  th£se 
culpable  persons  be  promised  his  pardon  on  condition  to  give 
evidence  against  the  rest,  that  disableth  him  to  be  a  witness 
against  the  others,  because  he  is  bribed  by  saving  his  life  to  be 
a  witness,  so  that  he  takes  a  difference  when  the  promise  of 
pardon  is  to  be  his  for  disclosing  the  treason,  and  when  it  is  for 
giving  of  evidenca  But  some  of  the  other  judges  did  not  think 
that  the  promise  of  pardon  if  he  gave  evidence  did  disable  him ; 
but  they  all  advised  that  no  such  promise  should  be  made  or 
any  threatenings  used  to  them  in  case  they  did  not  give  full 
evidence. 

"  4.  Although  the  Lord  Chief  Justice  Bridgeman  and  some 
other  of  the  judges  were  of  opinion  that  those  words  of  two 
witnesses  in  the  case  of  high  treason  were  repealed  by  the 
Statute  1  and  2  Philip  and  Mary,  c.  10*,  which  enacts  that  all 
trials  for  treason  be  in  accordance  with  the  course  of  the 
common  law,  and  at  common  law  one  witness  is  sufficient  to 
a  jury,  though  Coke  PL  Cor.  is  against  this  opinion,  yet  they 
all  agreed  that  if  that  law  for  two  witnesses  be  in  force  yet,  the 
same  two  witnesses  who  are  to  the  indictment  may  also  be  the 
witnesses  at  the  trial,  and  the  law  doth  not  require  them  to  ihe 
finding  of  the  indictment  and  others  at  the  trial. 


1  See  Vol.  1,  p.  873. 
»  See  Vol.  1,  p.  148. 


2  See  Vol.  1,  pp.  109,  118, 145. 
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"  5.  They  all  agreed  that  if  a  conspirator  be  examined  before 
a  privy  counsellor  or  a  justice  of  the  peace,  and  upon  his  ex- 
amination without  torture  confess  the  treason,  if  after  at  his  trial 
he  deny  it,  and  two  witnesses  to  prove  that  confession  are  good 
evidence  against  him  that  made  that  confession  at  his  examina- 
tion afbresaid,  and  in  that  case  there  needs  no  witnesses  to 
prove  him  guilty  of  treason,  for  that  confession  puts  it  out  of 
the  Statute  that  requires  two  witnesses  to  prove  the  treason, 
unless  the  party  shall  without  torture  confess  the  same,  and  the 
confession  tliere  spoken  of  is  not  meant  a  confession  before 
the  judges  at  his  trial,  but  a  confession  upon  his  examination ; 
but  such  confession  so  proved  is  only  evidence  against  the  party 
himself  who  made  the  confession,  but  cannot  be  made  use  of  as 
evidence  against  any  others  whom  on  his  examination  he  con- 
fessed to  be  in  the  treason, 

"  6.  They  all  agreed  that  such  a  confession  upon  an  examina- 
tion before  a  privy  counsellor,  though  he  be  not  a  justice  of  the 
peace,  is  a  confession  within  the  meaning  of  the  Statute,  and 
the  rather,  as  the  Lord  Bridgeman  said,  because  justices  of  the 
peace  were  not  enabled  to  take  examination  before  the  Statute 
1  and  2  Philip  and  Mary,  c.  13." 

This  question  as  to  the  admissibility  of  evidence  obtained 
under  a  promise  of  pardon  marks  a  distinct  point  in  the  histoiy 
of  the  law  of  evidence.  Up  to  this  date  the  great  object  was  to 
get  evidence  in*every  possible  way.  No  question  was  ever 
raised  as  to  its  admissibility.  We  here  get  the  rule  that 
interest  excludes  testimony  stated  for  the  first  time. 

LcH-d  Hale,  who  seems  to  have  been  the  author  of  this 
distinction,  thus  states  it'  : 

"  10th  December,  1662,  Tonge,  Phillips  and  others  were  in- 
dicted for  treason  for  compassing  the  King's  death.  The  ques- 
tion was  whether  those  that  were  parties  in  the  compassing 
which  were  not  yet  pardoned  nor  indicted  might  be  produced  as 
witnesses,  namely  Riggs  and  others,  and  upon  conference  with 
all  the  judges,  these  points  were  resolved  : 

"  1.  That  the  party  to  the  treason  that  confessed  it,  may  be 
one  of  the  two  accusers  or  witnesses  in  the  case  of  treason,  for 
the  Statute  intended  that  such  witnesses  as  were  allowable 
witnesses  at  common  law,  and  so  may  a  particeps  criminis  be 
admitted  as  a  witness,  and  was  admitted  to  give  evidence  to  the 
jury ;  but  the  jury  may,  as  in  other  cases,  consider  of  the 
evidence  and  credit  of  the  witnesses,  but  he  is  sufficient  to 
satisfy  the  Statute. 

1  1  P.  C.  303. 
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**  2.  ,That  a  confession  before  one  of  the  privy  council  or 
a  justice  of  the  peace,  voluntarily  made  without  torture,  is 
sufficient  as  to  the  indictment  or  trial  to  satisfy  the  Statute, 
and  it  is  ,not  necessary  that  it  be  a  confession  in  court,  but  the 
confession  is  sufficient  if  made  before  him  who  hath  power  to 
take  an  examination. 

"3.  The  King  having  promised  a  pardon  to  Riggs  if  he 
would  discover  the  plot,  he  performed  that  part  by  his  discovery, 
and  this  was  held  by  all  no  impediment  to  his  testimony,  for  the 
promise  was  not  applied  to  witnesses  against  any  other ;  but 
justices*  held  that  if  the  King  promised  a  pardon  upon  condition 
that  he  would  witness  against  any  other,  and  that  being  acknow- 
ledged by  Kiggs  when  he  took  upon  him  to  give  evidence,  &c., 
that  will  make  him  uncapable  to  give  evidence,  because  he 
swears  for  himself;  but  on  that  point  the  greater  number  were 
of  a  contrary  opinion,  and  I  remember  the  consultation  and 
resolution  accordingly." 

Lord  Hale,  however,  does  not  seem  to  have  been  convinced 
in  another  passage  in  the  Fleas  of  the  Croum'.  He  says  :  "For 
my  own  part  I  have  always  thought  that  if  a  person  have  a 
promise  of  a  pardon  if  he  gives  evidence  against  one  of  his  own 
confederates,  this  disables  his  testimony,  if  it  be  proved  upon 
him." 

Sir  Michael  Foster,  in  his  Discourse  upon  the  Law  of 
Treason^,  thus  gives  his  view  of  the  law  : 

"The  case  of  a  confession  made  willingly  and  without 
violence  is  excepted  in  the  Act*  and  in  both  the  Statutes  of 
Edward  VI.  But  there  is  a  difference  in  the  wording  of  these 
Statutes  that  I  have  thought  did  want  consideration,  so  far  as 
to  warrant  a  different  construction  of  them.  The  words  of  this 
Act  are  *  unless  the  party  shall  willingly  and  without  violence 
in  open  court  confess  the  same.'  The  words  *  in  open  court,' 
the  Statutes  of  Edward  VI.  have  omitted.  These  words  seem  to 
have  been  inserted  in  order  to  carry  the  necessity  of  two  wit- 
nesses to  the  overt  acts  further  than  the  Statutes  of  Edward  VI. 
were  formerly  thought  to  carry  it,  for  the  construction  of  those 
Statutes  hath  been  that  a  confession  upon  the  examination  of 
the  party  taken  out  of  court,  and  before  a  magistrate  or  person 
having  authority  to  take  such  examination,  proved  upon  the 
trial  by  two  witnesses,  is  evidence  of  itself  sufficient  to  convict 
without  further  proof  of  the  overt  acta  For,  say  the  books, 
such  confession  putteth  the  case  out  of  the  Statute ;  it  satisfieth 


^  Hale  and  Brown. 

*  10  <fc  11  Will.  m.  c.  23. 
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the  Statute,  and  by  confession  is  not  meant  a  confession  before 
the  judge  on  the  prisoner's  arraignment,  but  upon  his  ex- 
amination before  a  magistrate;  for,  saith  Coke,  the  words 
without  violence  mean  willingly,  without  any  torture,  and  the 
judge  is  never  present  at  any  torture,  neither  upon  the  prisoner's 
arraignment  was  ever  any  torture  offepedj^" 

Whatever  may  be  the  true  view  of  the  admissibility  of  the 
evidence  or  the  construction  of  the  Statute,  Tonge's  case  is 
remarkable  as  being  one  of  the  earliest  state  trials  in  which  a 
technical  point  in  favour  of  the  accused  was  gravely  and 
deliberately  considered  by  the  judges.  It  is  the  beginning  of 
the  great  English  principle  that  a  person  can  only  be  proved 
guilty  in  accordance  with  legal  rules. 


TJie  North  Rising. 

Under  this  name  Kelyng*  gives  an  account  of  the"  trials  of 
certain  prisoners  for  treason  by  a  special  commission  at  York, 
in  January  1663,  and  the  rules  then  laid  down  by  the  judges 
as  to  what  amounted  to  the  treason  of  levying  war.  These 
resolutions  are  important,  as  they  shew  what  were  the  legal 
ideas  of  the  time  on  the  subject.  It  should  be  borne  in  miiid  in 
considering  them  that  the  Statute  13  Car.  II.  c.  1®,  which 
was  then  in  force,  extended  the  law  beyond  the  Statute  25 
Edward  III.     The  report  is  as  follows : 

"  Memoi'andum.  That  a  week  before  Christmas,  15  Car.  II., 
my  brother  Turner,  myself,  and  my  brother  Archer  were  ap- 
pointed by  the  King  to  go  to  York  for  the  trial  of  several 
persons  there  taken  for  conspiring  to  levy  war  against  the 
King,  and  some  of  them  did  actually  meet  in  Farmeleigh 
Wood,  near  unto  Leeds,  with  horses,  arms,  and  foot  soldiers. 
And  thereupon  there  was  a  meeting  by  the  two  chief  justices, 
my  Lord  Hyde  and  my  Lord  Bridgman,  and  we  then,  with 
Sir  Geoffrey  Palmer,  the  King's  attorney,  and  Sir  Heneage 
Finch,  the  King's  solicitor,  did  thereupon  debate  several  things 
which  were  agreed  by  us  all,  viz. : 

*'  1.  That  if  several  peraons  do  agree  to  levy  war,  and  some 
of  them  do  actually  appear  in  arms,  and  others  do  not,  this  is 
an  actual  levying  of  war  in  all  of  them,  ias  well  those  who  were 
not  in  arms  as  those  who  were,  if  they  be  proved  to  be  of  the 
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plot  with  them  who  did  actually  appear  in  arms,  for  there  are 
no  accessories  in  treason,  and  therefoi'e  all  that  are  in  the  con- 
spiracy are  equally  guilty. 

"  In  the  next  place,  we  being  informed  that  though  there  was 
a  conspiracy  to  raise  war  in  the  North  Kiding  of  Yorkshire  as 
well  as  in  the  West  Riding,  where  some  did  actually  appear  in 
arms,  yet  it  could  not  be  proved  that  those  in  the  North  Riding 
did  agree  to  the  rising  that  was  in  the  West  Riding  or  that  they 
knew  anything  of  it,  and  so  would  not  be  within  the  first 
resolution. 

"  And  thereupon  the  new  Statute  made  the  13  Car.  II.*  for 
the  safety  of  the  King's  person,  which  maketh  the  conspiracy, 
compassing,  and  intending  to  raise  war  high  treason,  in  case 
they  express  or  declare  such  imagination,  intention,  &c,  by 
printing,  writing,  preaching,  or  malicious  and  advised  speaking, 
and  upon  that  act  it  was  agreed, 

"  2.  That  if  one  be  indicted  for  imagining  or  intending  to 
levy  war,  there  must  be  some  overt  act  laid  in  the  indictment 
to  prove  such  imagination,  as  there  is  at  this  day  in  indictments 
for  compassing  and  imagining  the  King's  death ;  and  it  was  con- 
ceived that  no  overt  act  could  be  laid  to  make  it  treason  within 
that  Statute  but  one  of  those  that  are  named  in  that  Statute,  viz. 
printing,  writing,  preaching,  or  malicious  and  advised  speaking, 
and  we  were  informed  that  no  printing,  writing,  or  preaching 
could  be  proved,  and  it  would  be  impossible  to  lay  such  words  as 
could  be  fastened  on  them,  and  to  prove  that  they  spoke  them ;  but 
in  general  we  were  informed  that  this  consulting  and  meeting 
together,  and  agreeing  to  raise  war,  would  be  proved,  and  there- 
upon it  was  resolved  that  the  best  and  safest  way  to  proceed 
against  them  was  to  indict  them  for  compassing  and  imagining 
the  death  of  the  King,  and  to  lay  the  meetinor,  consulting,  and 
agreeing  to  levy  war  as  one  overt  act,  and  the  actual  levying 
war  as  another  overt  act  and  so  proceed  upon  the  Statute 
25  Edward  III. 

*'  3.  For  it  was  resolved  by  all  now,  as  it  was  before  in 
Tonge's  case'  and  Sir  H.  Vane's  case',  that  the  meeting  and 
consulting  to  levy  war  is  an  ovei*t  act  to  prove  the  compassing 
the  King's  death  within  the  Statute  of  25  Edward  III. 
Although  the  consulting  to  levy  war  is  not  actual  levying 
within  the  Statute,  and  so  cannot  be  indicted  thereupon  for 
that  treason  of  levying  war,  yet  if  they  be  indicted  for  the 
treason  of  compassing  or  imagining  the  King's  death,  that  con- 


1  See  ante,  p.  63. 
^  See  ttMfe,  p.  312. 
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suiting  to   levy  war  is  an  overt  act  to  prove  that  treason, 
although  Coke  *  delivers  an  opinion  against  this. 

"4.  It  was  resolved  that  if  persons  do  actually  levy  war  so 
that  they  may  be  indicted  for  the  treason  of  levying  war  within 
the  Statute  25  Edward  III.,  yet  they  may  be  indicted  for 
compassing  the  King's  death,  and  their  actual  levying  of  war 
may  be  laid  as  an  overt  act  to  prove  the  compassing  the  King's 
death.  And  though  Coke '  be  of  another  opinion,  yet  that  is 
no  case,  for  he  expressly  contradicts  himself,  for  he  reports 
the  case  of  the  Lord  Cobham,  1  Jacobi  I.  *,  and  the  case  of  the 
Earl  of  Essex*,  43  Elizabeth,  where  it  was  resolved  by  all  the 
judges  that  the  getting  of  men  together  to  compel  the  King  to 
yield  to  certain  demands,  or  to  remove  ill  counsellors,  was  an 
overt  act  to  prove  the  compassing  of  the  King's  death,  for 
which  they  were  indicted,  so  Coke*  accords,  and  in  the  same 
book  *  agreeth  that  if  a  subject  conspire  with  a  foreign  prince 
beyond  seas  to  invade  the  realm  and  prepare  for  the  sdme  by 
some  overt  act,  this  is  a  suflScient  overt  act  to  prove  him 
guilty  of  treason  in  compassing  the  King's  death.  And  it 
was  observed  that  in  these  posthumous  works  of  Sir  E.  Coke's, 
Of  The  Pleas  of  the  Croton  and  27be  Jurisdiction  of  Courts^ 
many  great  errors  were  published,  and  in  particular  in  his 
discourse  of  treason  and  in  the  treatise  of  Parliaments. 

*'  5.  It  was  agreed  that  the  bare  knowledge  of  treason  and 
the  concealment  of  it  was  not  high  treason,  but  misprision  of 
treason.  Bat  ia  case  anything  be  proved  upon  evidence  that 
the  party  liked  or  approved  of  it,  it  is  high  treason ;  or  if  the 
party  knew  of  the  design,  and  after  such  knowledge  met  with 
the  conspirators  at  their  consultation,  or  if  he  went  knowingly 
to  their  consultations  several  times,  this  is  evidence  of  his  ap- 
probation of  the  design,  and  is  high  treason. 

"6.  It  was  agreed  that  to  make  a  misprision  of  treason  there 
must  be  a  knowledge  of  the  design  and  of  the  persons,  or  some 
of  them,  for  a  man  cannot  be  said  to  conceal  what  he  doth  not 
know,  and  therefore  if  one  tell  J.  S.  in  general  that  there  will  be  a 
rising  without  acquainting  him  with  the  persons  who  are  to  rise, 
or  with  the  nature  of  the  plot,  if  J.  S.  conceal  this,  this  is  no  mis- 
prision of  treason,  because  he  hath  no  knowledge  of  the  treason. 

"  7.  It  was  agreed  that  if  one  knew  of  the  treason  and  knew 
some  of  the  conspirators,  and  then  tell  other  men  in  general 
terms  that  there  will  be  a  rising  without  a  discovery  of  the  plot 
or  the  traitors,  such  a  discourse  will  not  acquit  him  from  mis- 
prision of  treason  by  concealment  of  it,  because  notwithstanding 

1  PI.  Cor.  14.  a  PL  C(yr,  14.  »  Vol.  I.  p.  846. 
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those  general  discourses^  both  the  treason  and  the  traitors  are 
concealed  by  him. 

'^  8.  And  in  case  such  a  person  who  knoweth  of  a  treason 
and  the  traitors,  and  discovers  all  he  knoweth  to  another 
person  who  is  not  a  privy  counsellor,  or  a  justice  of  the  peace, 
or  hath  authority  to  take  examinations  concerning  it,  it  was 
doubted  whether  such  a  discovery  would  acquit  him  from  con- 
cealing of  treason,  which  is  misprision." 

It  would  seem  that  this  plot  was  connected  with  Tonge*3, 
for  the  design  of  the  conspirators  was  almost  identical.  It 
was  stated  to  have  been  canied  on  for  about  two  years  by 
the  direction  of  a  private  committee  who  sat  in  London.  In 
July  1663  they  had  12000  horses  in  readiness.  Their  idea 
was  to  unite  all  the  sectaries,  appoint  Lambert  or  Ludlow 
as  general.  The  rising  was  to  begin  in  Ireland,  then  in 
England,  then  in  Scotland.  They  had  arranged  to  seize  New- 
castle and  Gloucester  as  guarding  the  passage  of  the  Tyne 
and  Severn.  They  had  appointed  persons  to  command  in  each 
Hiding  of  Yorkshire,  Nottinghamshire  and  Lancashire.     Ten 

I  persons  were  first  tried  against  whom  it  was  proved  by  three 
witnesses  that  they  were  actually  in  arms  at  Farnley  Wood 
on  the  12th  October,  of  the  next  batch  of  eight  five  were  con- 
victed, against  one  no  evidence  was  offered,  against  two  others 
there  was  only  one  witness  so  they  were  acquitted.     It  appears 

I  the  prisoners  challenged  a  number  of  Jurors  on  the  ground  that 
they  were  inaccurately  described  as  Knight,  Baronet,  or  Es- 
quire. Baron  Turner  the  presiding  Judge  ordered  the  Jurors 
to  be  called  without  description  or  addition.  Altogether  21 
were  convicted  and  9  acquitted'. 

Twyn'8  case. 
Twyn*s  case  brings  out  in  strong  relief  the  changes  made 
by  the  great  rebellion.  Before  the  Long  Parliament  Twyn 
and  the  other  prisoners  would  have  been  proceeded  against 
in  the  Star  Chamber,  as  the  Star  Chamber  was  abolished, 
resort  was  had  to  other  modes  of  punishment.  Twyn  was 
a  printer,  and  published  a  book  called  "^  Treatise  on  the 
Execution  of  Justice,  wherein  is  clearly  proved  that  the 
execution  of  judgment  and  justice  is  as  well  the  people's 
as  the  magistrate's  duty,  and  if  the  magistrates  pervert 
judgment,  the  people  are  bound  by  the  law  of  God  to  execute 
judgment  without  them  and  upon  them."  By  the  13  Car.  IL 
c.  1,  printing  any  book  which  tended  to  stir  up  the  people  to 

1  See  The  exact  account  of  the  Daily  Proceedings  of  the  Commission  of 
Oyer  and  Terminer  at  York  against  the  late  horrid  and  bloody  conspirators. 
Dublin,  1663. 
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injure  or  restrain  the  King,  or  deprive  or  depose  him  of  his 
crown,  or  to  stir  up  war,  was  treason^,  and  as  Twyn's  book  did 
undoubtedly  tend  to  stir  up  the  people  to  discontent  and  dis- 
satisfaction with  the  government,  it  wa«  determined  to  try 
him  for  treason.  Three  others,  Brewster,  Dover,  and  Brooks, 
who  had  printed  and  published  the  last  dying  speeches  and 
confessions  of  some  of  the  regicides,  were  proceeded  against  at 
the  same  time  for  sedition.  These  publications  in  the  opinion 
of  the  government,  tended  to  foster  discontent  and  discontent 
was,  under  any  circumstances,  to  be  put  down. 

In  February,  1663,  Twyn  was  indicted  for  treason,  and 
Brewster,  Dover,  and  Brooks  for  sedition.  True  bills  were 
found  against  them  by  a  grand  jury  of  the  City  of  London, 
on  the  20th  of  February,  1663,  they  were  arrainged  before 
the  Lord  Chief  Justice  Hyde,  Justices  Kelyng  and  Tyrrel. 
Twyn  was  set  at  the  bar.  and  his  indictment  read. 

"For  that  iis  a  false  traitor  against  the  most  illustrious 
Charles  the  Second,  on  the  27th  day  of  October,  in  the  year  of 
the  reign  of  our  said  Sovereign  Lord  Charles  the  Second,  by  the 
Grace  of  God,  &c.  the  15th,  at  the  Parish  of  St  Bartholomew's, 
in  the  Ward  of  Farriugdon  Without,  London,  aforesaid, 
traitorously  didst  compose,  imagine,  and  intend  the  death 
and  final  destruction  of  our  said  Sovereign  Lord  the  King, 
and  the  ancient  and  regal  Government  of  England  to  change 
and  subvert;  and  our  said  Sovereign  Lord  the  King  of  his 
crown  and  regal  Government  to  depose  and  deprive.  And 
these  thy  most  wicked  treasons  and  traitorous  imaginations  to 
fulfil,  thou  the  said  John  Twyn,  the  said  27th  day  of  October, 
in  the  year  aforesaid,  in  the  parish  and  ward  aforesaid, 
advisedly,  devilishly,  and  maliciously  didst  declare,  by  im- 
printing a  certain  seditious,  poisonous,  and  scandalous  book, 
entitled,  *  A  Treatise  of  the  JExecution  of  Justice,'  &c. — Which 
said  book,  amongst  other  things,  thou  the  baid  John  Twyn,  the 
27th  day  of  October,  in  the  year  aforesaid,  in  the  parish  and  ward 
aforesaid,  falsely,  maliciously,  and  traitorously  didst  imprint" 

After  a  short  wrangle  he  pleaded  **Not  guilty.'' 

On  being  asked  how  he  would  be  tried,  lie  said,  I  desire  to 
be  tried  in  the  presence  of  that  God  that  is  the  Searcher  of 
all  hearts,  and  the  Disposer  of  all  things. 

Lord  Chief  Justice.  God  Almighty  is  present  here;  there 
is  no  other  trial  by  the  law  of  England,  but  by  God  and  the 
Peers,  that  is  the  country,  honest  men.  You  shall  have  all 
your  challenges,  and  all  that's  due  to  you,  by  the  help  of  God ; 
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we  are  bound  to  be  your  counsel,  to  see  you  have  no  wrong : 
therefore  put  yourself  upon  your  trial,  say  how  you  will  be  tried. 

Twyn,     I  desire  to  be  tried  in  the  presence  of  God. 

Lord  Chief  Justice.  So  you  shall :  God  Almighty  is  present 
here,  looks  down,  and  beholds  what  we  do  here ;  and  we  shall 
answer  severely,  if  we  do  you  any  wrong.  "We  are  as  careful 
of  our  souls,  as  you  can  be  of  youi's.  You  must  answer  in  the 
words  of  the  law. 

Twyn.     By  God  and  the  country. 

Clerk.     God  send  thee  a  good  deliverance. 

Lord  Chief  Justice.     Now  say  what  you  will. 

Twyn.     I  am  a  very  poor  man. 

Lord  Chief  Justice.  Nay,  let  me  interrupt  you  thus  far : 
whatever  you  speak  in  your  defence,  to  acquit  yourself  of  this 
crime,  that  you  may  reserve  till  by  and  by.  This  is  but  an 
arraignment;  afterwards  the  evidence  for  the  King  is  to  be 
heard,  then  make  your  defence.  If  you  have  any  witnesses  on 
your  part,  let's  know  their  names,  we'll  take  care  they  shall 
come  in.  If  I  did  not  mistake,  you  desired  to  have  counsel ; 
was  that  your  request  1 

Twyn.     Yes. 

Lord  Chief  Justice.  Then  I  will  tell  you,  we  are  bound 
to  be  of  counsel  with  you,  in  point  of  law ;  that  is,  the  Court> 
my  brethren  and  my  self,  are  to  see  that  you  suffer  nothing  for 
your  want  of  knowledge  in  matter  of  law ;  I  say,  we  are  to  be 
of  counsel  with  you.  But  for  this  horrid  crime,  (I  will  hope 
in  charity  you  are  not  guilty  of  it,  but  if  you  are)  it  is  the  most 
abominable  and  barbarous  treason  that  ever  I  heard  of,  or  any 
man  else :  the  very  title  of  the  book  (if  there  were  no  more) 
is  as  perfectly  treason  as  possibly  can  be.  ITie  whole  book 
through,  all  that  is  read  in  the  indictment,  not  one  sentence, 
but  is  as  absolute  high-treason  as  ever  I  yet  heard  of.  A 
company  of  mad-brains,  under  pretence  of  the  worship  and 
service  of  God,  to  bring  in  all  villanies  and  atheism,  (as  is 
seen  in  that  book).  What  a  horrid  thing  is  this !  But  you 
shall  have  free  liberty  of  defending  yourself.  To  the  matter  of 
fact,  whether  it  be  so  or  no  :  in  this  case  the  law  does  not 
allow  you  counsel  to  plead  for  you ;  but  in  matter  of  law,  we 
are  of  counsel  for  you,  and  it  shall  be  our  care  to  see  that  you 
have  no  wrong  done  you. 

Simon  Dover  was  put  at  the  bar  and  indicted  for  that 
on  the  15th  day  of  February  in  the  13th  year  of  the  reign, 
<kc.  at  the  Parish  of  St  Leonard's  Foster-lane,  in  the  Ward 
of  Aldersgate,  London,  falsely,  maliciously  and  wickedly, 
didst  imprint  a  certain  false,  malicious,  scandalous  and  seditious 
book,  intitled,  The  SpeecJies  and  Prayers  of  some  of  the  late 
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King's  Judges^  <&c.  and  the  same  didst  sell  and  utter,  against 
the  duty  of  his  allegiance. 

He  pleaded  not  guilty  and  asked  for  time,  counsel  and  a 
copy  of  the  indictment. 

Lord  Chief  Justice,  For  a  copy  of  your  indictment, 
though  it  be  for  a  foul  offence,  yet  (in  favour  to  you,  it  being 
not  made  so  capital  as  the  other)  we  cannot  deny  it  you :  for 
counsel  you  may  have  what  you  will,  we  need  not  assign 
it.    [Make  him  a  copy,]  but  I  will  tell  you,  we  shall  try  it  now. 

Vover,  I  do  protest  I  knew  nob  what  I  came  for;  I  never 
imagined  what  my  indictment  was,  I  kuownotwhat  there's  in  it — 

Lord  Chief  Justice,  You  shall  have  a  copy  made  presently. 
If  you  have  counsel  or  witnesses,  send  for  them;  we  must 
try  you  to-day ;  but  you  will  have  some  time,  for  we  will  begin 
with  the  other. 

Dover,  I  beg  I  may  have  a  copy  of  the  indictment  in 
English,  I  cannot  understand  Latin. 

Lord  Chipf  Justice,  That  that  is  against  you,  is  in  English ; 
the  Latin  signifies  no  more,  but  that  you  did  seditiously 
and  maliciously  print  all  that  which  is  in  English. 

Dover,  I  hope  I  have  done  nothing,  but  I  shall  acquit  my- 
self of. 

Lord  Chief  Justice,  I  hope  you  may  ;  but  we  can  give 
you  nothiug  but  a  copy  of  the  record :  send  for  your  own  clerk 
to  understand  it. 

Thomas  Brewster  was  charged 

That  he  the  said  Thomas  Brewster,  late  of  London, 
Stationer,  on  the  15th  day  of  February,  «fec.  at  the  Parish  of 
Little  St  Bartholomew's,  in  the  Ward  of  Farringdon  Without, 
London,  maliciously,  &c.  did  cause  to  be  imprinted  the  afore- 
said book  of  Speeches  and  Prayers,  &c.  and  the  same  did  sell 
and  utter. 

He  pleaded  not  guilty. 

Lord  Chief  Justice,     Say  what  you  will  now. 

Brewster.  I  am  wholly  ignorant  of  the  proceedings  of 
the  law;  I  have  been  a  close  prisoner  these  eighteen  weeks, 
nobody  to  advise  with  me,  scarce  my  wife  suffered  to  come  to 
me ;  I  desire  soaie  time  to  take  advice. 

Lord  Chief  Justice,  I  doubt  we  shall  not  be  able,  if  you 
mean  till  next  Sessions — 

Brewster,  No,  my  Lord,  I  have  had  too  long  imprisonment 
already,  would  I  had  been  here  the  first  Sessions  after  I  was  a 
prisoner. 

Lord  Chief  Justice.  If  you  desire  a  copy  of  the  indict- 
ment and  counsel,  you  shall  have  it 
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Brewster,  I  humbly  thank  you  ;  but  I  must  have  time  to 
consult  them,  or  they  -will  do  me  little  good. 

L&rd  Chiff  Justice,  If  you  have  any  friends  or  witnesses, 
you  may  send  for  them. 

Brewster.     I  thank  you,  my  Lord. 

Brewster  was  further  indicted  for  that  on  the  1 0th  Day  of 
July,  in  the  13th  year,  <fec.  at  the  Parish  of  Little  St  Bar- 
tholomew's, in  the  Ward  of  Farringdon  Without,  London,  <fec. 
falsely,  maliciously,  scandalously  and  seditiously,  didst  cause 
to  be  imprinted  a  book,  intitled,  "TVie  Phoenix,  or  tite  Solemn 
League  and  Covenant, ^^  <kc. — And  the  said  book  didst  sell  and 
utter,  against  the  duty,  <kc. 

He  pleaded  not  guilty. 

Nathan  Brooks  was  next  indicted  in  not  having,  cfrc.  [the 
same  as  to  make,  time  and  place,  with  that  of  Dover's]  and 
knowing  the  said  book  to  be  scandalous  and  seditious,  did  sell, 
utter  and  publish  the  same,  against  the  duty,  &c. 

He  pleaded  not  guilty. 

Lord  Chief  Justice.  If  you  desire  to  have  a  copy  of  your 
indictment  and  counsel,  you  may  have  it. 

Brooks.  I  am  a  poor  man,  I  have  not  money  to  get 
counsel ;  I  hope  I  shall  not  want  what  belongs  to  me  by  law, 
for  want  of  money. 

Lord  Chief  Justice.     You  shall  not,  by  the  grace  of  God. 

John  Twyn  was  placed  at  the  bar.  The  jury  were  sworn 
and  Twyn  given  in  charge. 

Mr  Northy  opened  the  pleading  against  Twyn. 

Mr  Serjeant  Morton.  May  it  please  your  Lordships,  and 
you  Gentlemen  that  are  sworn  of  this  jury,  I  am  of  counsel 
with  the  King  against  John  Twyn,  the  prisoner  here  at  bar, 
who  stands  indicted  of  a  most  horrid  and  damnable  treason  :  it 
is,  the  compassing  and  imagining  the  death  of  the  King,  to 
deprive  him  of  his  crown  and  royal  government,  and  to  alter 
and  change  the  ancient  legal  and  fundamental  government  of 
this  kingdom  ;  which  he  has  endeavoured  to  do,  and  did  intend 
to  do,  by  printing  a  traitorous  and  seditious  book,  which  in  itself 
contains  as  many  and  as  great  treasons,  as  it  was  possible  either 
for  the  malice  of  the  devil,  or  the  corrupt  and  treasonable 
thoughts  of  blood-thirsty  men  to  invent :  it  contains  treason 
against  the  King  in  his  own  royal  person ;  against  his  govern- 
ment, both  ecclesiastical  and  civil ;  full  of  treasons  (as  my  Lord 
Chief  Justice  was  pleased  to  observe  to  you),  treasons  against 
the  Queen,  scandals  against  all  manner  of  professions  both  in 
church  and  kingdom,  of  magistracy  and  ministry.  My  Lord, 
there  are  in  this  indictment  thirteen  paragraphs  of  that  treason- 
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able  book  recited ;  and  each'  of  them  contains  as  many  treasons 
as  there  be  lines  in  it.  Nay,  my  Lords,  this  treasonable  book  was 
intended  to  set  a  flame  in  this  nation,  to  raise  and  stir  up 
rebellion  in  this  kingdom  against  the  King  and  his  govern- 
ment. I  shall  observe  to  your  Lordships  the  time  when  it 
was  to  be  printed;  the  beginning  of  October,  your  Lord- 
ships know,  I  do  not  doubt  but  the  jury  have  heard,  that 
there  was  a  great  and  dangerous  design  in  this  nation,  set  on 
foot  by  men  of  dangerous  principles,  to  embroil  this  nation  in  a 
new  war,  for  the  destruction  of  the  Kiug  and  his  government. 
It  was  executed  in  part,  as  far  as  time  and  other  circumstances 
would  give  way  and  leave  to  the  undertakers  (the  12th  of 
October  last) ;  and,  my  lord,  it  was  proved  upon  the  execution 
of  a  Commission  of  Oyer  and  Terminer  at  York',  that  there  was 
a  council  hei*e  in  London,  that  sat  to  prepare  matter  for  an 
universal  rebellion  all  over  England.  They  sent  their  agitators 
into  the  north,  west,  all  parts,  to  give  notice  to  their  party  to 
be  ready  to  rise  at  a  certain  time  :  several  days  were  appointed, 
but  it  seems  they  could  not  be  ready  till  that  12th  of  October; 
for  the  seditious  books  that  were  to  lead  on  that  design,  and  the 
libels  and  declarations  could  not  be  printed  before  that  day : 
and  truly  that  had  been  printed  and  published  too,  if  there  had 
not  been  great  diligence  used  by  the  King's  agents  and 
ministers,  to  take  them  just  as  they  were  preparing  it.  This 
book;  gentlemen,  contains  a  great  deal  of  scandal  upon  the 
King's  government,  dispersing  false  and  base  rumours,  to  the 
prejudice  of  it.  It  is  a  rule  in  my  Lord  Coke,  that  the  dis- 
persing of  false  and  evil  rumours  against  the  King  and  govern- 
ment, and  libels  upon  justices  of  the  kingdom,  they  are  the 
foi'erunners  of  rebellion.  We  shall  prove  that  this  prisoner 
at  the  bar,  printed  this  book,  had  two  presses  in  one  room ; 
that  he  himself  did  work  at  one  of  those  presses,  his  ser- 
vants at  the  other,  by  his  command,  and  in  his  presence; 
that  he  did  compose  part  of  it,  print  the  sheetR,  correct  the 
proofs,  and  revise  them  all  in  his  own  house,  which  were  cor- 
rected and  brought  back  into  the  work-house  by  himself,  in 
so  short  a  time,  that  they  could  not  be  carried  abroad  to 
correct,  so  that  he  must  needs  correct  them  himself;  that  this 
work  was  done  in  the  night  time  (and  it  was  proper,  it  was  a 
deed  of  great  darkness,  and  not  fit  indeed  to  see  the  light ; 
and  it  was  well  it  was  strangled  in  the  birth,  or  else,  for  ought 
I  know,  we  might  by  this  time  have  been  wallowing  in  our 
blood).  We  shall  make  it  appear,  that  this  man,  when  Mr 
L'Estrange  came  to  search  his  house,  broke  the  forms,  conveyed 

See  ante,  p.  383. 
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away  as  many  of  the  sheets  as  he  could  from  the  press  to  other 
places ;  yet  notwithstanding,  God's  providence  was  so  great 
in  the  thing,  that  he  left  three  or  four  sheets,  which  Mr 
L'Estrange  seized,  and  many  more  within  a  little  time  after : 
and  somewhat  of  the  same  matter  remained  upon  part  of 
a  form  of  letters,  which  his  haste  would  not  give  him  leave  to 
break.  When  he  was  charged  with  it  by  Mr  L'Estrange,  he 
confessed  that  he  had  printed  some  sheets  of  this  seditions 
book  ;  and  being  demanded  by  Mr  L'£strange,  what  he  thought 
of  it?  he  told  him,  he  thought  it  was  mettlesome  stuff:  he 
had  great  joy  in  it ;  he  confessed  he  had  received  money  for 
printing  it.  We  shall  call  our  witnesses ;  I  should  have 
observed  to  you,  that  this  man  would  have  it  done  with  all  the 
privacy  that  could  be,  and  to  be  done  forthwith;  there  was 
great  haste  of  it,  about  the  beginning  of  October,  and  the  design 
in  the  north  was  upon  the  12th;  so  that  it  was  clearly  in- 
tended for  that  design. 

Joseph  Walker.  My  Lords,  whereas  my  master  is  indicted  for 
printing  this  book,  I  desire  to  see  the  book  [it  was  shewed 
him].  About  the  four  first  pages  of  this  treatise  I  composed. 
My  master  delivered  the  copy  to  me. 

Lord  Chief  Justice.  Well,  and  you  set  the  letters  to  print 
according  to  the  copy;  and  you  had  it  of  your  master,  had  you  ? 

Walker.  Yes,  my  Lord;  but  al,l  this  copy  we  did  not 
print.  We  printed  three  sheets.  [Part  of  the  copv  in  manu- 
script being  shewn  him,  he  said,  he  composed  by  that  copy.] 
Cannot'say  what  my  master  composed. 

Mr  Recorder^.     Did  he  compose  the  title  ? 

Walker.     Here  is  no  title. 

Mr  Recorder.     No  ?  read  the  top. 

Walker.  A  Treatise  of  the  Execution,  &c.  [he  reads  the 
title].  No.  I  composed  this,  my  master  gave  it  to  me  to 
compose.  Of  the  second,  third  and  fourth  sheets  I  composed 
some,  my  master  gave  it  me  to  do.  I  cannot  turn  to  any  part 
of  what  I  composed.  I  think  my  master  composed  the  rest 
but  not  in  the  same  room.  After  I  had  stamped  the  sheets  I 
carried  them  into  the  kitchen,  and  laid  them  down  upon  the 
dresser  by  my  master.  I  do  not  know  who  compared  them. 
My  master  brought  them  into  the  work-house,  and  laid  them 
down.  I  saw  nobody  in  the  house  that  night  to  correct  it. 
After  I  had  carried  a  sheet  down  it  was  brought  back  again 
in  about  an  hour,  or  an  hour  and  a  half.  There  was 
nobody  in  the  house  besides  me  and  my  master,  except  the  fellow 
apprentice,  and  the  woman  that  keeps  the  house.    No  strangers. 

^  Mr  Serjeant  Wilde, 
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Mr  Recorder,     Were  they  printed  in  your  master's  house  1 

Walker,     Yes. 

Serjt  Morton.     What  room  ? 

Walker,     In  the  press  room. 

Serjt,  Morton,,  Did  your  master  work  at  the  press  about  this 
work  any  part  of  the  time  V 

Walker,     Yes,  I  saw  him  beat  some  sheets. 

Lord  Chief  Justice,  When  you  had  printed  one  sheet,  were 
there  not  some  mistakes  of  the  letters  to  be  mended  ? 

Walker,     Yes,  there  were  literals. 

Lord  Chief  Justice,     Who  made  the  amendment. 

Walker,     Upon  my  oath  I  cannot  tell. 

Lord  Chief  Justice,     Do  you  believe  it  to  be  your  master's  ] 

Walker,     I  cannot  tell  that. 

Lord  Chief  Justice,  Have  you  seen  your  master  write  here- 
tofore? 

Walker,  I  have  seen  him  write,  but  because  I  have  heard 
of  them  that  could  counterfeit  men's  hands,  I  dare  not  swear  it 
was  his  writing. 

Lord  Chief  Justice,  Were  the  amendments  that  were 
brought  back  like  his  hand  ? 

Walker,  The  letters  were  something  like  them,  but  I  can- 
not swear  positively  that  they  were  his. 

Lord  Chief  Justice,  No,  that  you  cannot,  unless  you  saw 
him  wiite  them ;  but  was  it  like  his  hand  1 

Walker,     It  was  not  much  unlike  his  hand. 

Mr  Recorder,  Did  not  your  master  use  to  correct  other 
works  before  this  1 

Walker,     Yes. 

Mr  Recorder,  Then  by  the  oath  that  you  have  taken,  wei'e 
not  the  corrections  of  this  book  like  those  of  other  corrections 
by  his  own  hand  ] 

Walker.     I  know  not  that. 

Mr  Recorder,  Did  anybody  correct  books  in  your  house 
but  your  master  ? 

Walker.     No,  sir. 

Serjt,  Morton,     Did  you  see  your  master  with  copy  1 

Walker,     Yes,  he  had  copy  before  him. 

Serjt.  Morton,  What  time  was  this  printed  ?  by  night  or  by 
day? 

Walker,     In  the  night-time. 

Serjt.  Morton,  What  directions  did  your  master  give  you 
about  printing  it ;  did  he  direct  any  privacy  ? 

Walker,     He  was  not  much  desirous  of  that. 

Mr  Recorder.     At  what  time  did  you  work  about  it  1 
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IMS.  Walker,     In  the  morning,  from  two  till  four  or  five.    I  'was 

in  the  house  when  Mr  L'Estrange^  came  up.    Not  at  work  then, 
but  immediately  before. 

Mr  Recorder,  You  are  not  bound  to  conceal  treason, 
though  you  are  bound  to  keep  your  master's  secrets. 

Serjt  Morton,     What  were  you  then  at  work  upon  1 

Walker.  Upon  the  signature  D,  the  sheet  D  of  this 
ti*eatise.  Hearing  somebody  knock  at  the  door,  I  went 
down  into  the  composing-room,  and  looked  through  the  window, 
and  saw  people ;  I  imagined  Mr  L'Estrange  was  there,  and  I 
told  my  master :  whereupon  he  said,  he  was  undone,  or  to  that 
effect. 

Mr  Recorder*  Did  he  not  wish  you  to  make  haste  in  com- 
posing it  ] 

Walker,  No,  he  did  not.  How  long  I  can't  say  I  had  been 
at  work  upon  it.  About  three  or  four  days.  In  that  time  my 
master  was  in  the  work-house,  set  letters  and  printed.  By  his 
direction  I  broke  the  form  when  Mr  L'Estrange  came  to  search. 
My  fellow  apprentice  broke  the  other.  I  had  no  order  for  it; 
I  brought  it  down,  and  went  to  set  it  against  a  post,  and  it  fell 
in  pieces.  I  asked  my  master  two  several  times  who  delivered 
him  this  copy  to  print,  but  he  made  no  answer. 

Lord  Chief  Justice,  Did  he  not  say,  he  would  not  tell  you ; 
or  that  it  was  no  matter  to  you ;  nor  nothing  ] 

Walker,     Yes,  he  said  it  was  no  matter  to  me, 

Mr  Recorder,  Did  not  your  master  nor  fellow  apprentice 
tell  you  who  brought  the  copy  ? 

Walker.     No. 

Mr  Recorder,     And  did  not  you  know  % 

Walker.  No.  He  did  not  usually  tell  me  the  authors  of 
books  I  printed,  but  for  whom  they  were  printed  I  was  only 
his  apprentice.  I  printed  two  reams  on  a  sheet,  which  makes 
a  thousand. 

Lord  Chief  Justice,  The  first  page,  the  title,  your  master 
brought  you  to  compose ;  at  the  same  time  when  you  were 
composing  one  part,  your  master  was  composing  another 
part  of  the  same  sheet  in  the  next  room ;  and  part  of  it  your 
master  did  print  as  well  as  compose :  I  think  you  said  this  ? 

Walker.     Yes. 

Lord  Chief  Justice.  Likewise  that  the  proofs  were  carried 
to  him  to  overlook,  .and  he  brought  them  back  within  an  hour, 
or  an  hour  and  a-half,  and  laid  them  down  in  the  work-house ; 
you  saw  the  hand  of  the  amendments,  but  you  cannot  swear  it 
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was  his,  you  say  that  it  was  not  unlike  it ;  he  had  corrected 
former  sheets  you  had  printed,  and  the  hand  with  which  he 
corrected  others,  and  this,  was  alike :  and  there  was  no  stranger 
in  the  house  to  correct  it.  This  is  the  substance  of  what  you 
said? 

Walker.  Yes.  No  other  man,  or  I,  ever  corrected.  He 
had  used  other  correctors  for  some  books,  as  Hooker's  Eocle- 
siasticcU  Polity, 

Lord  Chief  Justice,  You  did  rise  to  work  at  two  of  the  clock 
in  the  morning  about  it ;  and  your  master  said  when  you  told 
liim  Mr  L' Estrange  was  below,  he  was  undone  ? 

Walker,     It  was  so,  my  Lord. 

Mr  L Estrange,  My  Lord,  three  or  four  days  before  the 
12th  of  October  last,  I  had  notice  of  a  press  at  work  for 
several  nights  in  Cloth  Fair,  I  employed  a  person  to  watch 
the  house;  who  told  me  that  they  gave  over  early  in  the 
morning,  at  daylight,  or  soon  after.  At  length  intelligence 
was  brought  me  that  they  were  at  it  as  hard  as  they  could 
drive  (about  four  in  the  morning).  I  went  to  one  of  the 
King's  messengers,  and  desired  him  to  take  a  printer  by  tbe 
way;  I  called  up  a  constable,  and  went  to  Twyn's  house, 
where  we  heard  them  at  worl^.  I  knocked  for  a  quarter  of  an 
hour,  they  would  not  open  the  door ;  so  I  sent  for  a  smith  to 
force  it ;  they  perceiving  that,  opened  the  door,  and  let  us  in. 
There  was  a  light  when  we  came ;  before  the  door  was  opened, 
it  was  put  out.  When  I  got  up  stairs  and  a  light,  I  found  a 
form  broken  (that  is,  the  letters  dispersed),  only  one  comer  of 
it  entire ;  which  was  compared  by  a  printer  that  was  there, 
with  a  comer  of  a  page  newly  printed,  and  appeared  to  be  the 
same.  This  form  was  brought  down  out  of  the  press-room 
into  the  composing-room.  We  could  not  find  the  whole  im- 
pression ;  but  at  last  we  found  it  thrown  down  the  back  staira. 
They  told  me  the  impression  was  a  thousand.  I  asked  where 
he  had  the  copy.  He  said  he  knew  not;  it  was  brought  to 
him  by  an  unknown  hand.  I  told  him  he  must  give  an  account 
of  it.  He  told  me  he  had  it  from  Calvert's  maid.  I  asked  him 
where  it  was.  He  said  he  could  not  tell.  (When  I  speak  of 
the  copy  I  mean  the  manuscript.)  We  searched  for  two  hours, 
and  could  not  find  it;  and  at  length  went  to  the  constable's 
house  in  Smithfield,  and  waited  there  with  the  prisoner.  I 
asked  Mr  Twyn,  who  corrected  this  sheet?  He  said,  "I  have 
no  skill  in  such  things."  "  Who  revised  it  then  ]  Who  fitted 
it  for  the  press  1 "  "  Truly  I  had  nobody  but  myself;  I  read  it 
over."  "What  thought  you  upon  reading  it  ?"  "  Methought  it 
was  mettlesome  stuff:  the  man  was  a  hot  fiery  man  that  wrote 
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it.  But  he  knew  no  Lurt  in  it."  The  sheets  were  not  only 
wet,  but  half  of  them  imperfect,  printed  only  on  one  side. 
Missing  the  copy,  I  said  after  he  was  carried  to  Whitehall, 
Mr  Twyn,  it  may  possibly  do  you  some  good  to  bring  forth  the 
copy :  if  you  will  produce  the  copy,  and  discover  the  author, 
you  may  find  mercy ;  pray  get  this  copy :  I  may  make  some 
use  of  it.  After  that,  his  servant  Bazilla  Winsor  brought 
out  this  part  of  the  copy  [producing  a  sheet  of  manuscript  in 
Court]. 

Lord  Chief  Jtiatice,  Joseph  Walker,  was  the  whole  copy  of 
this  book  in  the  house  at  that  time,  when  you  composed  what 
you  did  ] 

Walker.     I  cannot  tell :  I  saw  it  but  sheet  by  sheet. 

Mr  Recorder,  Did  not  you  see  the  whole  entire  copy  in 
your  master's  hand  ? 

Walker,  No  :  but  (taking  some  part  of  the  manuscript  in 
his  hand,  said)  this  is  the  hand  that  I  composed  by. 

Mr  Recorder,  Mr  L* Estrange,  where  had  you  the  entire 
copy] 

Mr  V Estrange,  Jt  was  only  the  copy  of  the  last  sheet,  that 
I  took  in  the  press.  Bazilla  Winsor  helped  me  to  it  by  the 
prisoner's  direction.  I  asked  Mr  Twyn  how  he  disposed  of 
the  sheets  which  were  printed,  where  they  were  gone?  He 
told  me,  he  delivered  those  sheets  to  Mistress  Calvert's  maid, 
at  the  Rose  in  Smithfield.  I  was  long  in  searching  Twyn's 
house,  and  one  of  his  apprentices  escaped  and  probably  gave 
notice  :  for  the  night  I  went  to  Mistress  Calvert's  house,  she 
and  the  maid  were  fled.  I  have  since  taken  the  mistress,  and 
she  is  now  in  custody.  I  have  heard  nothing  of  the  maid 
since. 

Mr  Justice  Kedyng,  Twyn  owned  that  he  had  corrected 
some  of  the  sheets ;  that  he  had  read  them,  and  said,  it  was 
mettlesome  stuff. 

Mr  L Estrange,  I  asked  him  in  the  house  of  the  constable, 
who  corrected  this  ?  The  corrector  must  certainly  know  what 
it  was.  Said  he,  I  have  no  skill  in  correcting.  But  when  I 
speak  of  correcting,  I  mean  who  revised  it,  overlooked  it  for  the 
press  ?     He  said,  I  read  it  over. 

Tv^yn,     I  never  said  such  a  word. 

Mr  L^ Estrange,  He  spake  this  in  the  presence  of  two  or 
three  here  present.  I  said,  "  Could  you  read  over  this  book  and 
not  know  that  it  was  not  fit  to  be  printed  I"  "  I  thought  it 
was  a  hot  fiery  fellow ;  it  was  mettlesome  stuff." 

Serjt,  Morton,  Did  you  hear  him  confess  before  Sir  Henry 
Bennetl 
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Mr  L^ Estrange.  He  owned  the  thing ;  that  is,  he  acknow- 
ledged he  had  printed  the  sheet  I  shewed  there,  and  two  other 
sheets  of  the  same  treatise.  I  do  not  know  if  he  acknowledged 
he  corrected  them.  He  said  Calvert's  maid  paid  him  40«.  in 
part  for  that  work. 

Tvyyn.  I  said  I  had  received  money  of  Calvert's  maid  for 
work  I  had  done ;  but  named  not  that. 

Dickenson,  Wednesday,  the  7th  day  of  October,  about  five 
o'clock,  we  attended  Mr  L'Estrange,  myself  and  others,  to  the 
house  of  the  prisoner  in  Cloth  Fair,  at  the  back  side  of  his 
house  we  stood  listening  a  good  while,  and  heard  presses  working. 
I  came  to  the  fore  part  and  knocked ;  but  none  answered :  I 
took  the  constable's  staff^  and  knocked  again  ;  and  none  would 
answer.  Mr  L'Estrange  knocked  near  half -an-hour ;  and  no- 
body coming,  he  sent  for  a  smith's  hammer  to  force  it  open. 
Afterwards  they  came  down,  and  opened  the  door.  Mr 
L'Estrange  and  the  printer  went  up  stairs  :  I  continued  below 
with  the  constable  and  the  King's  messenger,  to  observe 
whether  any  went  in  or  out.  Some  sheets  fell  down  on  the 
other  side  of  the  house.  Perceiving  they  had  discovered  the 
sheets  they  enquired  after,  I  read  some  part  of  it ;  and  finding 
what  it  was,  I  went  up,  and  found  the  sheets  thrown  behind 
the  door.  I  said,  "Mr  Twyn,  I  wonder  you  would  print  such  a 
thing  as  this :  you  could  not  but  know  it  was  very  dangerous 
to  do  so."  He  answered,  "he  did  not  consider  what  it  was." 
"Questionless,"  said  I,  "you  must  know  it  was  very  dangerous ; 
for  when  you  revised  it,  you  must  know  the  sense  of  it.  I 
think  it  was  a  dangerous  business ;  what  did  you  think  of  it  %  " 
Says  he,  "I  thought  he  was  a  good  smart  angry  fellow;  it  was 
mettlesome  stuff."  This  was  the  substance  of  our  discourse. 
I  saw  some  of  the  sheets  printed  on  one  side,  and  some  on  both 
sides :  the  form  lay  disordered ;  but  one  corner  of  it  yet  re- 
mained, and  I  having  the  sheet  in  my  hand,  compared  them 
together,  and,  to  the  best  of  my  remembrance,  I  remember 
these  words,  "  Execution  of  Judgment,"  and  "  Lord  have." 

Lord  Chief  Justice^    Who  did  he  say  revised  the  press  ] 

Dichenaon.  He  seemed  to  confess  that  he  had  corrected  it 
himself  ^  for  when  I  urged  him  that  he  could  not  but  know 
the.  matter  of  it  by  reading  it ;  says  he,  "I  thought  he  was 
an  angry  smart  fellow :  it  was  good  mettlesome  stuff" 

Mr  Justice  Keelyng,  The  question  asked  by  my  Lord  is, 
whether  he  confessed  he  revised  it,  or  whether  you  collected 
it  from  his  reply. 

Dickenson,     By  that  ajiswer  I  guessed  he  corrected  it. 

Mr  Recorder,     Did  he  confess  that  he  read  it  ? 
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Dickenson.  I  put  that  question  to  him ;  and,  to  the  best  of 
my  remembrance,  he  did  not  deny  it. 

Lard  Chief  Justice.  To  Mr  L' Estrange  he  confessed  he 
read  it  over. 

Thomas  Mahh.  I  was  with  Mr  L'Estrange  in  this  man's 
house ;  and,  going  up,  we  found  the  press  had  been  lately  at 
work.  At  each  press  a  sheet  was  laid ;  I  took  them  off  the 
tinpin.  They  were  just  laid  upon  the  points,  printed  on  one 
side.  I  gave  Mr  L'£strange  two  sheets,  the  same  with  these 
(shewing  two  sheets) ;  some  were  perfect,  others  imperfect.  I 
could  not  find  the  form.  I  gave  him  the  sheet  to  peruse ;  and 
I  went  down,  and  below  I  found  the  two  forms  broken  :  some- 
what indeed  was  standing ;  whereof  I  took  part  in  my  hand, 
and  read  the  letters.  Mr  Dickenson  having  the  sheets,  he 
heard  what  I  read,  and  looking  on  the  sheet,  found  them 
agree. 

Tvyyn.     "What  were  the  words  that  you  read  ] 

Mabh.  The  words  were  "  Execution  and  Judgment,"  and 
"  Lord  have  " — .  There  was  a  back  pair  of  stairs  out  of  the 
press-room,  partly  between  his  house  and  his  neifjhbour's,  and  in 
the  hurry  they  had  thrown  the  sheets  down  there ;  part  fell 
behind  the  door,  part  at  the  bottom.  When  I  questioned 
him  how  many  was  done,  he  said  five  hundred ;  but  I  judged 
I  saw  about  seven  hundred  and  fifty.  Looking  over  the  door, 
I  spied  the  remainder  of  the  sheets,  about  two  hundred  and 
fifty  more,  I  brought  them  together ;  and  he  owned  there  was 
one  thousand.  At  the  constable's  house  I  heard  him  use 
the  words  that  it  was  mettlesome  stuff,  and  that  nobody  cor- 
rected it  but  himself.  I  said,  "  I  wonder  you  offered  to  do  it ; 
you  could  not  compose  it,  but  you  must  understand  it."  He 
said,  "It  was  my  bad  foitune  to  meddle  with  it."  1  said,  "You 
lost  a  press  but  a  little  while  since,  I  wonder  you  would  do 
this." 

Serjt.  Morton.     He  confessed  he  corrected  it. 

Mr  Mahh.     Yes,  my  liOrd. 

Twyn.     No,  my  Lord,  I  did  not. 

John  Wickham.  On  the  7th  of  October,  about  four  o'clock 
in  the  morning,  Mr  L'Estrange  came  to  my  house,  with  one  of 
the  Ring's  messengers,  and  told  me  I  must  come  with  him  to 
Cloth  Fair,  and  sent  me  to  call  Mabb.  I  met  Mr  L'Estrange 
near  Twyn's  house :  we  had  a  constable,  and  knocked  at  the 
door  for  at  least  half-an-hour  before  we  got  in.  I  heard  some 
papers  tumbling  down,  and  a  rattling  above,  before  they  went 
up.  I  stood  at  the  back  door,  to  secure  any  from  running  out 
that  way ;  when  they  said  there  were  some  sheets  thrown  into 
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the  next  house^  I  looked,  and  there  were  two  or  three  hundred, 
they  were  wet,  newly  come  off  the  press.  I  did  not  hear  Twyn 
say  he  had  corrected  it]  Having  him  in  custody  at  my 
house,  I  asked  him  about  it;  he  said.  It  was  a  very  bitter 
thing,  that  it  was  his  unhappy  fortune  to  meet  with  it. 

Jury.     Did  he  confess  he  printed  it  ] 

Wickham,     Not  to  me. 

Serjt  Morton,  He  said,  It  was  a  bitter  thing ;  and  that 
it  was  his  unhappy  fortune  to  meet  with  it.  Make  the  best  of 
that ;  compare  that  with  the  rest  of  the  evidence. 

WiUiam  Story^  On  the  7th  of  October,  early  in  the  morn- 
ing, I  was  sent  by  Mr  L'Estrange  into  Cloth  Fair :  we  went 
to  Twyn's  house.  After  some  time  knocking,  they  went  up 
stairs,  and  brought  down  sevei*al  papers.  I  went  into  the  next 
house  with  Wickham,  and  found  two  or  three  hundred  sheets, 
and  brought  them  to  Mr  L' Estrange.  I  ask^d  the  prisoner 
whether  he  could  write  or  read  ]  He  said,  "  Yes.''  •* Did  not  you 
read  what  you  printed  ]"  He  said,  "Yes."  Did  not  you  know 
treason  when  you  read  it  1  "  It  was  a  fiery  thing ;  I  did  not 
mind  it  much  :  but  I  should  have  got  money  by  it." 

Joseph  Williamson,  I  know  this  (looking  upon  a  paper)  to 
be  my  own  handwriting,  and  it  is  Twyn's  examination.  I  took 
it ;  and  he  owned  it  after  it  was  written.  He  said,  the  copy 
of  the  book  was  brought  him  by  Evans,  maid  to  Mistress 
Calvert.  Being  asked  if  he  knew  the  author,  he  said  he  did 
not ;  that  he  had  seen  the  copy  of  three  sheets  of  the  book ; 
he  had  only  printed  two  sheets,  a  thousand  of  each.  That 
he  had  delivered  them  to  Evans  at  the  Rose  in  Smithfield ; 
he  corrected  the  sheets  he  printed,  and  had  read  them 
after  they  were  printed ;  that  for  printing  them  he  had  forty 
shillings  from  this  maid  on  delivery  at  the  Rose ;  that  the 
maid  carried  away  those  exemplaries  from  the  Rose ;  and  he 
parted  with  her  at  the  door. 

Serjeant  Morton,  1  hope  you  observe,  gentlemen.  We 
have  now  done :  we  desire  the  prisoner  may  give  his  answer  to 
it. 

Lord  Chief  Justice,  What  say  you  ?  You  have  heard 
the  witnesses,  and  what  is  laid  to  your  charge. 

Twyn,     I  never  read  a  line  of  it  in  my  life. 

Lord  Chief  Justice,  That  is  impossible.  I  will  tell  you: 
First,  your  own  man,  who  set  part,  swears  you  both  set  and 
2>rinted  part  of  this  book :  you  gave  him  the  title  to  set.  You 
composed  one  part  of  the  book,  whilst  he  was  composing  another. 
Is  it  possible  you  could  compose,  and  not  read  a  line  of  it  ]  He 
tells  you,  when  the  first  sheet  was  printed,  he  brought  it  into 
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the  kitcheo,  and  laid  it  down,  no  one  in  the  house  but  your- 
self ;  about  an  hour  after,  you  brought  it  back  again  corrected, 
and  the  hand  that  corrected  it  was  not  unlike  your  hand. 
Pray,  Brother  Morton,  let  the  jury  have  the  books,  and  Mr  Lee 
read  the  indictment,  that  they  may  see  if  they  agree. 

Serjt  Morton.  I  observed  to  you  there  were  thirteen 
treasonable  paragraphs  j  you  shall  find  them  marked  out  in  the 
margin. 

Lord  Chief  Justice,  You  shall  see  there  are  treasons  with 
a  witness :  see  the  very  title. 

Mr  Lee.  (Reads  the  title  from  the  indictment).  ^'  A  treatise 
of  the  execution  of  justice  :  wherein  is  clearly  proved,  that  the 
execution  of  judgment  and  justice  is  as  well  the  people's  as 
the  magistrate's  duty ;  and  if  the  magistrates  pervert  judgment, 
the  people  are  bound  by  the  law  of  God  to  execute  judgment 
without  them,  and  upon  them." 

Lord  Chief  Justice.     You  gave  that  to  your  man  to  set. 

Mr  Lee  reads,  ^'  It  is  one  of  the  scarlet  sins  of  this  nation, 
that  the  people  suffered  their  rulers,"  kc.  The  particular  passages 
are  too  impious  to  be  published,  and  indeed  too  foul  to  be 
repeated,  but  in  substance. 

"First,  the  supreme  magistrate  is  made  accountable  to  the 
people. 

"  Secondly f  the  people  are  rebelliously  incited  to  take  the 
menage  of  the  government  into  their  own  hands. 

"Thirdly,  they  are  animated  to  take  up  arms,  not  only 
against  the  person  of  his  sacred  Majesty,  but  likewise  against 
the  Royal  Family. 

^'Fourthly,  they  are  stirred  up  to  a  revolt  (in  that  very  term) 
as  an  action  honourable  and  conscientious ;  mciking  publication 
in  the  next  clause  of  encouragement  to  any  town,  city,  or 
country  in  the  three  nations  to  begin  the  work. 

"  Fifthly,  the  people  are  laboured  not  only  to  cast  off  their 
allegiance  to  the  King,  but  in  direct  terms  to  put  his  Sacred 
Majesty  to  death.  And  to  the  purposes  before  mentioned  tends 
the  whole  scope  of  the  treatise." 

Serjt.  Morton,  You  may  judge  of  the  rest  by  this :  there 
hath  been  sufficient  treason  in  that  which  you  have  read. 

Lord  Chief  Justice.  Now  say  what  you  wiU.  But  I  must 
tell  you,  in  those  particulars  there  is  as  much  villany  and  slander, 
as  is  possible  for  the  devil  or  man  to  invent :  it  is  to  destroy 
the  King's  person,  to  rob  him  of  the  love  and  affections  of  his 
people,  to  destroy  the  whole  family,  and  all  government,  eccle- 
siastical and  civil.  And  this  read  by  yourself,  owned,  and 
caused  to  be  printed. 
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Tioyn,  Except  it  was  that  sheet  which  Mr  L'Estrange 
read  to  me  when  I  was  taken,  I  never  heard  it  before,  nor 
read  it. 

Lord  Chief  Justice,  Your  man  swears  you  set  and  printed 
part  of  it :  it  is  impossible  to  compose  and  set  without  reading, 
you  examined  and  corrected  the  sheets ;  brought  them  up  again. 
Mr  L'Estrange  swears  you  confessed  you  read  it  over  ;  "  it  was 
mettlesome  stuflf."  Dickenson  says  you  did  not  say  you  read  it 
over,  but  you  told  him  "  it  was  mettlesome  stuff  :'*  you  could 
not  judge  it  to  be  mettlesome  stuff,  unless  you  read  it.  Wil- 
liamson says  you  confessed  before  Secretary  Bennet  you  had 
seen  three  sheets,  printed  off  two  sheets,  corrected  those  two 
sheets,  printed,  and  delivered  them;  that  you  had  forty 
shillings  in  part  payment  When  Mr  L'Estrange  came  first, 
you  were  up  (at  two  o'clock  in  the  morning) :  when  they 
knocked  at  the  door,  they  heard  presses  going,  you  would  not 
answer  until  they  called  a  smith,  with  intent  to  force  it  open. 
When  they  came  in,  they  found  a  form  out  of  the  printing- 
room,  broken,  all  but  one  comer;  that  taken  by  a  printer, 
and  compared  with  the  lines  of  the  printed  sheets  was  found 
to  agree.  Some  of  the  sheets  were  printed  on  one  side  only, 
the  rest  perfected,  you  threw  them  down  stairs,  part  into  your 
neighbour's  house ;  said  you  were  undone,  when  you  under- 
stood Mr  L'Estrange  was  there.  This  shews  you  knew  what 
you  were  doing,  and  did  it  to  do  mischief. 

Twyn,  I  never  read  or  heard  a  line  of  it  until  Mr 
L'Estrange  read  it  when  I  was  taken. 

Mr  Justice  Keelyng,  Was  it  printed  at  your  own  house, 
or  no? 

Twyn,  I  know  not  but  that  it  might  be :  not  that  I  did 
it  with  my  own  hand 

Mr  Justice  Keelyng,  The  papers  were  found  wet  with  you : 
who  was  in  your  house  % 

Twyn.     My  twc^  servants. 

Mr  Justice  Keelyng,  Did  any  set  them  at  work  but 
yourself  %    Did  they  work  of  their  own  heads  ? 

Twyn,  I  used  to  set  them  at  work;  but  I  did  not  set 
them  on  that  particular  work. 

Lord  Chief  Justice.  Have  you  anything  else  to  say  ?  God 
forbid  but  you  should  be  heard ;  but  the  jury  will  not  easily 
believe  such  denials  against  so  much  evidence. 

Mr  Justice  Keelyng,  Tell  us  to  whom  you  carried  this 
copy  to  be  corrected. 

Twyn,     I  know  not  who  corrected  it. 

Lord  Chief  Justice,   If  you  have  anything  to  say,  speak  it ; 
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God  forbid  but  you   should  have  a  full  hearing:  say  what 
you  will. 

Tvyyn,  I  say  I  did  not  read  it,  nor  heard  it,  till  ]VIr 
L' Estrange  read  it. 

Lord  Chief  Justice,     Have  you  anything  else? 

Twyn.     It  is  possible  I  may,  upon  consideration. 

Lord  Chief  Justice.  We  cannot  spend  all  the  day :  I  must 
let  the  jury  know  they  are  not  to  take  your  testimony. 

Seijt.  Morton.  I  am  counsel  for  the  King :  T  shall  reply,  if 
he  will  say  no  more. 

Mr  Justice  Kedyng.  You  have  heard  your  charge ;  this  is 
your  time  to  answer ;  if  you  do  not  speak  now,  you  must 
not  speak  after.  Therefore  if  you  have  anything  to  speak  in 
your  justification,  or  witnesses  to  call,  now  is  your  time. 

Lord  Chief  Justice,  Let  me  give  you  this  caution  :  we  can- 
not spend  time  in  vain ;  we  have  other  business  before  us,  and  it 
grows  late.  The  best  counsel  I  can  give  you  is  this  :  you  said 
at  first,  you  desired  to  be  tried  in  the  presence  of  God. 
You  are  here  in  the  presence  of  Almighty  God,  and  I  would  to 
God  you  would  have  so  much  care  of  yourself,  and  do  so  much 
light  to  yourself,  as  to  declare  tlie  truth,  that  there  may  be  means 
of  mercy  to  you.  The  best  you  can  now  do  towards  amends  for 
this  wickedness  you  have  done,  is  by  discovering  the  author  of 
this  villanous  book :  if  not,  you  must  not  expect,  and  indeed 
God  forbid  that  there  should  be  any  mercy  towards  you. 

Twyn,  I  never  knew  the  author  of  it,  who  it  was,  nor 
whence  it  came,  but  as  I  told  you. 

Lord  Chi^  Justice,  Then  we  must  not  trouble  ourselves. 
Did  you  never  see  the  hand  before,  with  which  this  copy  was 
written  1 

Twyn,     No. 

Lord  Chi&f  Justice,  I  am  very  confident  you  would  not 
have  been  so  mad,  as  to  have  taken  such  copy  :  copy  fraught 
with  such  abominable  treason  and  lies;  abusing,  in  the  first 
place,  the  late  Kling  that  is  dead,  who  was,'  I  will  be  bound  to 
say  it,  as  virtuous,  religious,  pious,  merciful,  and  just  a  prince 
as  ever  reigned,  and  was  villanously  and  barbarously  used  by  his 
rebellious  subjects.  You  have  not  rested  here,  but  have  fallen 
upon  tiiis  King,  who  has  been  gentle  and  merciful  beyond  all 
j)recedent.  Since  he  came  to  the  crown,  he  has  spared  those 
that  had  forfeited  their  lives,  and  all  they  had :  he  has  endea- 
voured to  oblige  all  the  rest  of  his  people  by  mildness  and 
clemency.  After  all  this,  for  you  to  publish  so  horrid  a  book, 
you  can  never  make  amends :  God  forgive  you  for  it. 

Twyn,     I  never  knew  what  was  in  it. 
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Lord  Chief  Justice,  You  of  the  jury,  in  point  of  law,  in  the 
first  place,  there  is  no  doubt  in  the  world,  by  the  law  of  the  land, 
the  publishing  such  a  book  aa  this  is  as  high  a  treason  as  can 
be  committed  :  by  this  he  has  endeavoured  to  take  away  the  life 
of  the  King,  and  destroy  the  whole  family,  and  so  consequently 
to  deliver  us  up  into  the  hands  of  foreigners  and  strangers.  It 
is  a  great  blessing  that  we  have  the  royal  line  amongst  us. 
There  is  no  question  (and  my  brothers  will  declare  the  same, 
if  you  doubt  it)  that  this  book  is  as  fully  treason  by  the  old 
Statute,  as  much  the  compassing  and  endeavouring  the  death  of 
the  King,  as  possible :  and  it  rests  not  there,  but  incites  the 
people  to  rebellion,  to  dethrone  him,  to  raise  war.  And  the 
j)ublishing  of  this  book  is  all  one  and  the  same,  as  if  he  had 
raised  an  army  to  do  this.  The  proof  is,  that  he  set  part, 
printed  j)art,  and  corrected  it ;  by  his  own  confession,  read  it 
over,  it  was  mettlesome  stuff;  confessed  how  many  sheets  he 
printed;  the  reward  and  recompense,  you  took  notice  of  it. 
And  I  presume  no  man  among  you  can  doubt  but  the  witnesses 
have  spoken  true  :  and  for  his  answer,  you  have  nothing  but 
his  bare^  denial.     And  so  we  shall  leave  it  to  you. 

The  jury  convicted  Twyn.  He  asked  the  Chief  Justice  to 
remember  his  condition  and  to  intercede  for  him,  but  Hyde 
told  him  '*I  would  not  intercede  for  my  own  father  in  this  case, 
if  he  were  alive;"  the  usual  sentence  was  passed,  and  Twyn 
was  soon  after  executed. 

On  the  22nd  Simon  Dover,  Thomas  Brewster,  and  Nathan 
Brooks  were  brought  to  the  bar  and  a  jury  sworn.  Brewster 
was  tried  first,  for  publishing  the  speeches  of  the  regicides  at 
their  execution. 

Mr  IJorth,  May  it  please  your  Lordship,  and  you  Gentlemen 
of  the  Jury,  Thomas  Brewster  stands  here  indicted  of  a  foul 
misdemeanour ;  for  causing  to  be  printed,  published  and 
uttered  a  seditious,  scandalous,  and  malicious  book,  as  set 
forth  in  the  indictment,  and  to  this  he  has  pleaded  not  guilty.  If 
there  is  sufficient  proof  of  the  charge,  you  are  to  find  him  guilty. 

Thomas  Creek,  Before  Christmas  Brewster,  Calvert,  and 
Chapman  came  to  me  at  the  Cock  in  Little  Britain ;  and  had 
8ome  copy  of  the  beginning  of  the  speeches  of  the  men  that  suf- 
fered, who  were  the  King's  judges,  they  asked  me  to  print  it :  I 
printed  part  of  the  book  thus  far  I  own ;  this  is  my  letter,  and 
here  I  ended  at  folio  36.  I  printed  that  by  the  order  of 
Calvert,  Brewster,  and  Chapman.  They  charged  me  to  do  it 
with  as  much  privacy  and  expedition  as  I  could.  When  I  had 
printed  them,  I  disposed  of  them  by  their  order.  I  did  print 
part  of  a  second  impression. 
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Mr  North,  That  we  use  as  evidence,  that  he  had  uttered 
the  first,  because  he  went  upon  a  second :  how  many  did  you 
print  at  first  l 

Creek,  To  my  best  remembrance,  the  first  impression  was  3,000. 

Lord  Chief  Justice,     Did  these  three  afterwards  direct  you 
to  give  out  the  sheets  to  such  and  such  persons,  bookbinders,  to 
stitch  up,  and  dispose  of  1 
'  Creek.     Yes. 

Lord  Chief  Justice,  The  first  was  three  thousand,  you  say  : 
what  number  did  they  take  1 

Creek,  They  had  all ;  they  sent  for  them  as  fast  as  I  did  them. 

Mr  Justice  Kedyvg,     Who  did  you  send  the  proofs  to  % 

Creek,  They  were  sent  for  to  my  hoiise.  Sometimes  by 
Calvert,  sometimes  by  his  man,  sometimes  by  his  maid,  some- 
times by  Brewster. 

Lord  Chief  Justice,  Do  not  you  know  who  began  where 
you  left  off] 

Creek.  I  am  not  able  positively  to  say.  I  believe,  and 
I  have  heard,  and  spoken  with  them  that  said  Mr  Dover  did  ; 
but  I  cannot  positively  say  it. 

Itord  Chief  Justice.  What  grounds  have  you  to  believe  that 
Dover  printed  the  rest  ? 

Creek.  Grounds  !  Truly  it  is  so  long  ago,  that  to  swear  posi- 
tively I  cannot. 

Lord  Cliief  Justice,     It  is  but  three  years  ago. 

Creek,  To  the  best  of  my  remembrance,  Mr  Dover  at  the 
time  of  printing  it  met  me,  and  conversed  about  it ;  but  to 
express  time  or  place,  I  cannot 

Lord  Chief  Justice,  Did  you  and  he  agree  that  he  should 
print  the  other  part  1 

Creek,     No  ;  I  had  nothing  to  do  to  agree  it  with  him. 

Lord  Chief  Justice,  Did  he  declare  to  you  he  printed  the 
other] 

Creek,  To  the  best  of  my  memory  he  told  me  he  printed 
some  sheets. 

Mr  North,     Who  changed  sheets  with  you  ] 

Creek.     Some  sheets  were  changed  at  Mr  Dover's. 

Mr  Justice  Keelyng,     Wlio  paid  for  the  printing  ] 

Creek,     Brewster  paid  some,  and  Calvert  paid  some. 

Lord  Chief  Justice.  If  you  desire  to  ask  him  any  questions, 
you  may. 

Brewster.     By  and  by  I  shall,  my  lord. 

Dover,     I  desire  he  may  tarry  till  I  come  to  my  trial. 

Serjt,  Morton,     Do  not  doubt  it. 

Thresher.     This  book  was  printed.    Brewster  came  to  my 
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house  to  know  whether  I  could  fold  them,  and  stitch  them 
in  blue  paper.  I  went  to  several  printera,  Dover  was  one 
of  them  ;  we  had  several  sheets  from  thence  (I  did  not  see 
them  printed).  I  carried  them  home,  and  went  about  working 
them  that  nic^ht. 

Mr  Jiistice  Kedyng.  How  manj  books  were  delivered  to 
youl 

Thresher.     First  and  last,  about  500. 

Mr  Justice  Keelyng,     Wlio  delivered  them  to  you  1 

Thresher.     Some  were  brought  to  my  house. 

Mr  Justice  Keelyng.     By  whose  direction  ] 

Thresher.     Brewster's. 

Mr  Justice  Keelyng,     Did  you  deliver  them  to  anybody  1 

Threslier.     To  Nathan  Brooks,  ready  stitched. 

Mr  Justice  Keelyng.     Who  paid  you  1 

Threslier.  Mr  Brewster  for  what  he  had.  Brooks  for  what 
he  had. 

2%omas  Loft.  There  were  about  a  thousand  folded  and 
stitched  in  my  master's,  Mr  Perry's  house  :  I  was-  his  ap- 
prentice; they  were  sent  in,  as  I  judge,  by  Mr  Brewster's 
order,  but  I  cannot  positively  say  it :  my  master  appointed  us 
to  do  them ;  I  saw  Brewster  there  sometimes,  but  I  cannot 
jiositively  say  Brewster  paid  for  the  doing  of  them.  My  master 
]>ressed  for  despatch.  Brewster's  apprentice  fetched  some  of 
them  from  our  house. 

Peter  Bodvel.  I  carried  some  bundles  of  books  from  Creek's 
house,  I  think  they  were  bundles  of  the  speeches  of  the  King's 
judges.  I  saw  some  of  them  sold  in  the  shop  by  myself 
and  my  mistress.  They  were  brought  to  the  shop  to  sell,  by 
my  master's  privitv.  He  or  my  mistress  did  send  me  to  the 
printer's  for  them." 

Lord  Chief  Justice.  Has  he  been  in  the  shop  when  they 
have  been  sold  % 

Bodvel.     I  cannot  truly  tell ;  it  is  three  years  ago. 

Mr  Justice  Tyrrel.  To  whom  did  you  pay  the  money 
that  you  received  for  them  % 

Bodvel.     We  put  it  in  the  box. 

Mr  Justice  Keely^ig.  Do  not  booksellers  keep  account  what 
books  they  sell,  and  set  down  the  money  ? 

Bodvel.     Not  for  pamphlets. 

Mr  North.  Did  he  not  send  you  to  the  bookbinder's  for 
them,  when  they  were  stitched  1 

Bodvel.     It  was  by  his  or  my  mistress's  order. 

Mr  Justice  Keelyng.     What  was  your  bookbinder's  name  ? 

Bodvel.     Perry. 
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Mr  Justice  Keelyng,  Where  was  this  book  kept  ?  Pub- 
licly, as  other  books,  or  in  other  rooms  % 

Bodvel,     In  the  shop,  my  Lord. 

Mr  Justice  Keelyng,  Were  they  publicly  to  view,  as  other 
books  ? 

Bodvd,  Not  so  public  as  other  books,  but  public  enough, 
Mr  L' Estrange  knows. 

Lm'd  Chief  Justice,  I  know  you  use  to  let  your  titles  of  a 
new  book  lie  open  upon  your  stalls  ;  did  you  lay  these  open? 

Bodvel,     No,  my  Lord,  they  did  not  do  so. 

Lord  Chief  Jicstice.  What  was  the  cause  they  did  not  ]  Did 
your  master  direct  the  privacy  ? 

Bodvel.  I  think  he  did;  we  had  some  direction  to  that 
end. 

Lord  Chief  Justice,  Give  the  jury  some  of  the  books,  and 
read  the  indictment ;  let  them  be  compared. 

The  clerk  read  the  indictment:  first  the  title:  "The  speeches 
and  prayers  of  some  of  the  late  King's  judges,  viz.  Major- 
General  Harrison,  Oct.  13th.  Mr  John  Carey,  Oct  15th.  Mr 
Justice  Cook,  Mr  Hugh  Peters,  Oct.  16th.  Mr  Thomas  Scot, 
Mr  Gregory  Clement,  Col.  Adrian  Scroope,  Col.  John  Jones, 
Oct.  17th.  Col.  Daniel  Axtell,  and  Col.  Prancis  Hacker,  Oct. 
19th,  1660.  The  times  of  their  deaths,  together  with  several 
occasional  speeches,  and  passages  in  their  imprisonment,  till 
they  came  to  the  place  of  execution.  Faithfully  and  im- 
partially collected  for  further  satisfaction." 

Mr  Cook's  letter  to  a  friend,  fol.  40.  "  And  so  I  descend 
to  the  cause,  for  which  I  am  in  bonds  ;  which  is  as  good  as  ever 
it  was :  And  I  believe  there  is  not  a  saint  that  hath  engaged 
with  us,  but  will  wish  at  the  last  day  that  he  had  sealed  to  the 
truth  of  it  with  his  blood,  if  thereupon  called  ;  for  I  am  satis- 
fied, that  it  is  the  most  noble  and  glorious  cause  that  has  been 
agitated  for  God  and  Christ  since  the  Apostolical  times;  being 
for  truth,  holiness,  and  righteousness,  for  our  liberties  as  men, 
and  as  Christians  for  removing  all  yokes  and  oppressions."  And 
fol.  41,  "  It  is  such  a  cause,  that  the  martyrs  would  again  come 
from  heaven  to  suffer  for  it,  if  they  might :  I  look  upon  it  as 
the  most  high  act  of  justice  that  our  story  can  parallel,  &c." 

The  other  parts  are  njore  of  the  same  kind  in  other  words. 

Jjord  Chief  Justice,     What  say  you  to  this  book] 

Brewster,  I  desire  to  ask  Greek  a  few  questions  :  Mr  Creek, 
how  much  of  that  in  the  indictment  did  you  print  1 

Creek,     The  jury  may  see  if  they  please. 

Lord  Chief  Justice.  If  he  says  true,  he  says  he  printed  no 
part  of  that  with  which  you  are  charged,  but  the  title  page ;  he 
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left  off  at  fol.  3(5 ;  your  charge  is  the  title,  and  beginning  at 
fol.  40. 

Brewster.     So  that  he  printed  nothing  for  me  that  is  in  the 
indictment. 

Mr  Justice  Keelyng,     Did  you  print  the  title  ] 

Greek,     Yes,  my  Lord. 

Lord  Chief  Justice,  And  you  printed  the  rest,  by  his, 
Calvert's,  and  Chapman's  directions. 

Creek,     They  delivered  me  the  copy  together  to  print. 

Lord  Chief  Justice,  If  you  have  anything  to  say,  speak 
to  the  Court;  the  jury  will  hear  you. 

Mr  North,  Pray,  my  Lord,  give  me  leave  to  ask  Creek 
one  question  :  thei*e  were  two  impressions  printed ;  did  not  you 
print  more  in  one,  than  in  the  other  1 

Creek,  I  am  upon  my  oath ;  to  the  best  of  my  remembrance 
I  printed  the  same  that  I  did  before,  for  1  had  some  of  it  stand- 
ing, and  so  I  had  the  same  sheets  again. 

Mr  North.  '  Had  you  no  more  ] 

Creek.     No,  rather  less. 

Brewster,  That  is  usual ;  he  that  prints  the  first,  doth  print 
the  same  of  the  second. 

Jjord  Chief  Justice.  He  says  he  did  so;  what  have  you  to 
say  to  the  charge  ] 

Brewster.  That  part  I  ordered  the  printing  of,  is  not  in- 
cluded in  the  indictment. 

Lord  Chief  Justice.  Yes,  every  part :  he  says  in  both  im- 
pressions he  printed  to  the  36th  folio;  and  all  the  rest  was 
printed  by  your  direction. 

Creek.  No,  my  Lord,  I  printed  to  the  36th  folio  by  his 
direction ;  the  rest  waiji  printed  elsewhere. 

Mr  Justice  Keelyng.  Your  indictment  was  this,  for  causing 
to  be  printed  this  book,  called  Tlie  Prayers,  &c.,  and  for  selling 
and  uttering  of  it.  For  the  evidence  that  you  caused  it  to  be 
printed,  he  swears  you  directed  some,  and  it  is  not  likely  you 
would  print  half,  and  let  the  other  half  alone ;  we  leave  that  to 
the  jury  :  for  your  uttering,  that  anon. 

Lord  Chief  Justice.  There  are  these  two  particular  charges  in 
the  indictment,  that  you  must  answer :  the  first  is,  your  causing 
it  to  be  printed ;  it  is  not  essential,  or  of  necessity,  that  every 
particular  that  is  in  the  indictment  be  proved  to  be  done  by 
you ;  you  caused  this  book  to  be  printed,  with  such  a  title ; 
that  he  swears  he  did  for  you  :  let  the  jury,  or  any  man  living, 
judge  whether  you  directed  the  book  to  be  wholly  per- 
fected, or  by  halves.  The  second  charge  is,  you  uttered  them  : 
you  delivered  five  hundred  to  be  stitched  up,  and  disposed 
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of,  SO  that  you  are  in  effect  both  printer  and  publisher  of 
the  whole. 

Brewster,  He  speaks  of  part  that  I  ordered,  there  is  no 
more  proof,  that  was  but  to  the  36th  page  :  he  speaks  also  of 
somebody  else  that  was  present  with  me ;  and  where  they  had 
the  rest  of  the  copy  printed,  he  tells  you  he  knows  not. 

Lord  Chief  Justice.     Have  you  any  more  to  sayl 

Brewster.  He  says  I  caused  that  part  to  be  printed,  yet 
he  doth  not  say  I  did  it  maliciously,  or  with  any  design  against 
the  Government. 

Lord  Chief  Justice.     The  thing  speaks  itself. 

Brewster.     Booksellers  do  not  use  to  read  what  they  sell. 

Lord  Chief  Justice.  You  have  forgot  he  swore  you  brought 
the  proof. 

Brewster.  He  did  not  swear  that;  he  said  Calvert's  man, 
and  sometimes  others. 

Jjord  Chief  Justice.     Ask  him  again. 

Creek.  I  declared  that  the  proofs  were  sent  for,  carried  away 
and  read,  sometimes  by  Calvert's  man  and  others,  sometimes  by 
his  servants,  not  by  himself ;  they  were  wrapt  up  and  sent. 

Ltord  Chief  Justice.  For  a  man  to  pretend  he  did  not  know, 
when,  he  being  master,  sends  for  proofs  by  his  servant ;  for  any 
man  to  suppose  this  is  not  the  master's  act,  (nay,  and  directing 
it  to  be  done  privately)  you  shall  never  find  a  man  guilty; 
they  were  sold  in  his  shop. 

Brewster.  The  grand  part  of  the  indictment  lies.  That  it 
was  done  maliciously  and  seditiously,  and  then  it  says  know- 
ingly; though  it  be  granted  I  did  do  it,  and  sell  it,  yet 
it  does  not  follow  that  I  did  it  maliciously  and  seditiously; 
I  did  it  in  my  trade :  we  do  not  use  to  read  what  we  put 
to  print  or  sell.  Selling  of  books  is  our  trade,  and  for  the 
bare  exercising  of  it,  knowing  nothing  of  evil  in  it;  it  came 
out  in  a  time  too,  when  there  were  no  licensers,  or  appointed 
rules ;  so  that  whatever  was  done  we  are  not  accountable  for, 
for  we  read  very  seldom  more  than  the  title;  so  I  hope  I  caunot 
be  said  to  do  it  maliciously  or  knowingly.  I  can  give  testi- 
mony I  am  no  person  given  to  sedition,  but  have  been  ready 
to  appear  upon  all  occasions  against  it.  The  sayings  of  dying 
men  are  commonly  printed  without  opposition. 

Ijord  Chief  Justice,     Never. 

Brewster,  I  can  instance  many ;  the  bookseller  only  minds 
the  getting  of  a  penny :  that  declares  to  the  world,  that 
as  they  lived  such  desperate  lives,  so  they  died;  so  that  it 
might  shew  to  the  world  the  justice  of  their  punishment ;  and 
so  I  think  it  a  benefit,  far  from  sedition.     It  was  done  so  long 
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ago  too,  it  was  not  done  in  private,  it  went  commonly  up  and 
down  the  streets,  almost  as  common  as  a  Diurnal:  it  is  three 
years  and  a  quarter  ago,  or  thereabouts. 

Mr  Justice  Tyrrel,  You  speak  of  your  behaviour,  have  you 
any  testimony  here  1 

Brewster,  I  expect  some  neighbours ;  Major-Greneral  Brown, 
Capt.  Sheldon,  Capt  Colchester,  and  others  :  I  can  give  a  very 
good  account  as  to  my  behaviour. 

Lord  Chief  Justice,  Say  what  you  will,  and  call  your 
witnesses,  and  make  as  much  speed  as  you  can. 

Mr  Justice  Keelyng,     There  is  another  indictment  against ' 
you,  while  that  is  trying,  your  neighbours  may  come. 

Serjt,  Morton,  May  it  please  your  Lordships,  and  you 
Gentlemen  of  the  Jury,  I  am  of  counsel  against  Brewster,  who 
stands  indicted  that  he  caused  a  scandalous  book  to  be  printed, 
wherein  are  scandalous  clauses  in  disparagement  of  the  King's 
royal  prerogative,  and  against  his  government;  and  that  he  has 
sold  and  uttered  the  same.  It  has  been  proved  to  you  by  four 
witnesses  that  he  caused  part  of  the  book  to  be  printed;  that 
is  proved  by  Creek  :  that  he  has  sold  and  uttered  those  books 
in  his  shop :  he  confesses,  and  says  they  were  sold  openly  as  a 
Diurnal;  and  therefore  he  thinks  it  was  lawful  for  him  to  do 
it.  He  has  made  a  defence  of  his  seditious  behaviour;  he  tells 
you  he  did  not  print  all  the  book ;  it  is  not  said  that  he 
printed  such  and  such  a  letter  of  the  book,  but  that  he  caused 
such  a  book  to  be  printed  :  and  if  he  caused  one  part  he  would 
cause  the  other,  or  otherwise  it  would  be  an  imperfect  book. 
For  uttering  and  selling  them  he  confesses :  you  have  heard 
the  excuses  he  has  made,  whether  you  will  find  him  guilty 
of  this  crime  I  leave  to  you  and  to  the  direction  of  the 
Court. 

Lord  Chief  Justice,  You  of  the  jury,  the  indictment  is  for 
causing  a  libellous  and  seditious  book,  The  Speeclies  a/nd  Prayers, 
(fee,  to  be  printed,  and  for  selling  and  publishing  it  abroad  to 
the  King's  people.  You  have  heard  the  evidence,  I  will  not 
repeat  it  only  something  to  what  he  has  said,  that  you  may 
not  be  misled.  First,  he  says,  it  does  not  appear,  that  he 
did  it  maliciously  or  knowingly ;  some  things  you  are  not  to 
expect  evidence  for,  it  is  impossible  to  know  but  by  the  Act 
itself.  Malice  is  conceived  in  the  heart,  no  man  knows  it 
unless  he  declares  it :  as  in  murder,  I  have  malice  to  a  man ; 
I  meet  this  man  and  kill  him;  the  law  calls  this  malice.  If  a 
man  speak  scandalous  words  against  a  man  in  his  calling  or 
trade,  he  lays  his  action,  malice,  though  he  cannot  prove  it 
but  by  the  words  themselves.     If  I  say  a  printer  or  stationer 


1663. 
BrewtttrU 


Reply. 


up. 


410 


State  Trials. 


1663. 

Bretogtei'M 
caw, 

Surnvking' 
up. 


IS  an  igiioraut  person,  lias  no  skill  in  his  trade,  I  would  not 
have  any  man  to  deal  with  him,  he  understands  not  how  to 
set  letters,  or  the  like ;  nothing  of  malice  appears,  yet  if  you 
bring  your  action,  you  must  lay  it,  maliciously ;  it  is  the  de- 
stroying your  trade,  and  you  will  have  damages.     I  instance 
this  that  you  may  see  malice  is  supposed  to  a  particular  private 
person  in  slander,  much  more  to  tlie  King  and  the  State.     The 
causing  a  book  to  be  printed  full  of  scandals  and  lies,  to  mis- 
guide and  deceive  the  people,  is,  in  construction  of  law,  malice ; 
though  no  malice  appear.     The  next  is  this;  factiously,  sedi- 
tiously, knowingly  :  this  carries  sedition  as  well  as  malice.     A 
barbarous   transcendent    wretch    that   murdered   his    Prince, 
without  the  least  colour  of  justice,  to  declare  that  he  rejoiced 
in  his  bonds ;  and  that  the  martyrs  would  willingly  come  from 
heaven  to  suffer  for  it.     Horrid  blasphemy  1     "  All  the  saints 
that  engaged  in  it  wish  that  they  had  sealed  it  with  their  blood  !" 
What  more  can  you  have  to  encourage  and  incite  the  people 
to  the  killing  of  Kings,  and  murdering  their  lawful  Prince ! 
This  they  publish,  and  say  it  was  publicly  spoken.    To  publish 
it  all  over   England,    (3000    of  the  first   impression,   and  a 
second;)  is  to  fill  the  King's  subjects   with  the  justification 
of  that  horrid  murder.     No  villany  so  horrid  has  been  done 
upon  the  face  of  the  earth,  since  the  crucifying  of  our  Saviour. 
To  print  and  publish  this,   is  sedition.     The  next  thing  is 
trade.     I  have  a  calling,  and  I  may  justify  using  it,  so  long  as 
I  use  it  lawfully ;  but  that  does  not  justify  me  in  all  manner 
of  wickedness  against  the  King  and  State.    As  if  a  lawyer 
pleads  a  man's  cause   against  the  King;    this  is  justifiable, 
he  ought  to  plead  for  his  client,  but  he  must  plead  as  becomes 
him.     If  a  lawyer  in  defence  of  his  client  speaks  sedition,  do 
you  think  he  is  free  from  punishment  1    So  if  a  printer  prints 
seditious  and  factious  books,    it  is  no  part  of  his  calling  to 
poison  the  King's  people  :  though  printing  of  a  book  be  lawful, 
he  must  do  it  as  the  law  appoints,  not  to  incite  the  people  to 
faction.    Writing  of  letters  is  lawful ;  but  if  I  write  treasonable 
letters,  I  shall  be  punished,     A  printer  is  a  public  agent,  he  is 
to  do  what  he  is  able  to  answer,  or  he  must  take  what  follows. 
He  says.  There  was  no  Act  against  hjm :  it  is  true,  he  is  not 
indicted  upon  the  Statute,  but  at  common  law,  for  an  offence 
in  the  nature  of  a  libel.     If  I  were  a  printer,  and  compiled  a 
pamphlet  against  a  man,  and  disparaged  him,  this  is  a  libel, 
and  an  offence  for  which  I  ought  to  be  indicted,  and  punished 
by  the  common  law ;  and  he  that  prints  that  libel  against  me, 
as  a  public  person,  or  against  me  as  Sir  Robert  Hyde;  that 
printer,  and  he  that  sets  him  at  work,  must  answer  it ;  much 


Charles  II, 


411 


Brewsier'g 
ease. 

Summing- 
up. 


more  if  against  the  King  and  the  State.  He  talks  to  you  of  2663. 
dying  men's  words  :  if  men  will  be  as  wicked  at  their  deaths, 
as  they  have  been  in  their  lives;  put  the  case  of  that  manV 
on  Saturday  convicted  for  printing  a  horrible  villanous  thing, 
if  he  will  be  so  unchristian  as  to  justify  this  at  his  death,  or 
to  speak  as  bad  as  he  had  caused  to  be  printed,  is  that  a  justi- 
fication to  puV)lish,  because  they  are  the  words  of  a  dying  man  1 
God  forbid.  A  robber  declares  upon  the  gallows,  it  is  for  a 
noble  cause,  taking  a  purse  upon  the  highway,  that  it  is  unjust 
to  condemn  to  death  lor  such  crimes.  Shall  any  man  publish 
this,  and  not  be  liable  to  be  punished?  If  any  who  were  tried 
here  upon  Saturday  villi fied  the  Lord  Mayor  or  any  of  the 
bench  for  doing  justice,  shall  this  go  unpunished  if  a  man  print 
it  1  This  I  speak  to  let  you  see  this  is  without  colour  of  law: 
he  pretended  he  did  it  not  knowingly;  he  sent  for  them,  had 
them  stitched,  caused  them  to  be  kept  privately  (not  upon  the 
stall).  He  tells  you  it  was  done  long  ago :  it  is  but  three 
years  they  were  as  publicly  sold  as  Diumals.  I  know  you  are 
men  of  understanding,  and  obedience  to  your  King ;  it  is  high 
time  to  take  notice  of  dispersing  pamphlets:  he  has  a  great 
kindness  in  that  it  is  not  made  capital :  if  you  believe  that  he 
either  caused  it  to  be  printed  or  published,  that  is  enough  to 
find  him  guilty  of  this  indictment. 

Clerk,  Hearken  to  the  other  indictment :  he  stands  indicted 
in  London  for  causing  to  be  printed  a  certain  book  called  Tlie 
Phoenix,  <fec.,  publishing  the  same.    He  has  pleaded  not  guilty. 

Mr  North  opened  the  indictment. 

Serjt  Morton,  This  is  another  bill  of  indictment  pre- 
ferred against  Brewster,  for  causing  to  be  printed  a  certain 
scandalous  book,  entitled  Tlve  Phoenix,  &c.,  to  disturb  the  peace 
of  the  kingdom,  withdraw  the  people  from  their  allegiance,  to 
the  scandal  of  his  Majesty's  government;  and  has  caused  this 
book  to  be  printed,  uttered  and  sold.  Gentlemen,  dispersing 
seditious  books  is  a  great  danger  to  the  kingdom ;  fake  rumours 
are  the  main  incentives  that  stir  up  the  people  to  sedition  and 
rebellion,  to  raise  discontent  among  the  people,  who  presently 
are  up  in  arms.  Dispersing  seditious  books  is  near  akin  to 
raising  tumults;  they  are  as  like  as  brother  and  sister:  raising 
tumults  is  more  masculine;  printing  and  dispersing  seditious 
books  is  the  feminine  part  of  every  rebellion.  We  shall  prove 
that  Brewster  caused  this  book  to  be  printed ;  when  it  was 
printed  he  received  three  hundred ;  these  he  caused  to  be 
stitched  up ;  he  uttered  and  sold  them,  part  in  his  own  shop, 
and  part  elsewhere. 
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The  witnesses  were  re-sworn. 

Creek,  In  May,  Calvert,  Brewster  and  Chapman  brought 
Tlie  PhoBnix  to  me  to  print.  It  was  printed  for  them. 
Brewster's  part  was  delivered  to  me  by  his  direction.  He 
paid  for  his  part  of  2000 ;  that  was  600  and  odd. 

Lord  Chief  Justice,  The  three  joined  to  bear  each  man 
his  share,  and  wished  to  have  it  done  with  expedition  and 
privacy. 

Brewster,     Was  the  copy  written  or  printed  ] 

Creek,  It  was  all  printed  formerly,  some  in  quarto,  some 
in  octavo,  and  might  have  been  bought  single  in  any  place 
almost. 

Lord  Chief  Jibstice,  What  do  you  mean  by  all  printed 
formerly  ? 

Creek.  My  Lord,  they  were  in  several  parcels  printed ; 
there  was  Mr  Calamy's  sermon,  and.  Mr  Douglas's  sermon,  and 
the  rest. 

Mr  Justice  Keelyng,     How  long  ago  was  it  since  they  were 
brought  to  you  to  print  1 
*    Creek,     It  was  in  May,  three  years. 

Brewster,  Did  I  order  you  how  you  should  print  them,  or 
Mr  Calvert  ?  Did  not  you  hear  him  say,  that  they  had  stayed 
two  hours  for  me  at  an  alehouse  to  be  his  partner  ? 

Creek,     I  did  hear  him  say  so. 

Mr  Justice  Keelyng,  What  made  you  so  loth  to  be  their 
partner  1  were  they  two  hours  persuading  you  1 

Creek.  No,  they  waited  two  hours  for  him  to  be  their 
partner. 

Thresh&i*,  I  had  the  books  by  Mr  Brewster's  order  to  fold, 
to  the  number  of  200  or  300.     He  enjoined  privacy. 

Mr  Justice  Keelyng.  When  they  were  bound,  had  you  a 
note  to  deliver  those  books  safely  to  any  ? 

Thresher,  Yes,  from  his  own  hand;  he  desired  me  to  go 
and  give  them  to  such  and  such  persons,  booksellers.  Said  I, 
I  shall  hardly  remember,  them :  he  thereupon  gave  me  a  note 
of  their  names  to  whom  I  should  deliver  them ;  I  judge  they 
were  to  be  trusted  more  than  others.  I  delivered  them  accord^ 
ingly ;  two  dozen  and  more. 

Mr  Justice  Keelyng,  If  you  will  ask  him  any  questions,  do. 

Brewster,  Did  I  give  you  any  order  to  deliver  them  to 
any  particular  booksellers  1 

Thresher,  Yes,  you  did ;  I  believe  Mr  L' Estrange  and 
Mr  Williams  (one  of  the  jury)  can  remember  I  shewed  them 
the  paper  you  wrote  to  that  purpose. 

Mr  Williams,     I  saw  the  note. 
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Brewster,  I  do  not  remember  I  gave  you  any  oi'der,  they 
were  all  common  things  beforo. 

Mr  Jtiatice  KeelyTig,  You  may  ask  him  what  questions  you 
will. 

Brewster.     I  shall  ask  him  no  more. 

Peter  Bodvel,  I  never  knew  of  printing  Tlie  Phoenix,  I 
never  knew  my  master  sell  any  of  them,  nor  heard  him  give 
orders  for  selling  them.  I  think  I  sold  some  for  him.  They  wei*e 
in  the  shop  to  be  sold  publicly,  with  the  title-page  lying  open 
upon  the  stall,  as  other  books  do,  when  they  are  newly  outt 
When  they  were  seized  they  were  in  some  of  the  upper  room& 

Mr  Justice  Keelyng,  Where  were  they  found,  by  the  oath 
you  have  taken  ? 

Bodvel,  That  Mr  L'Estrange  can  tell  better  than  I,  I  did 
not  see  him  find  any  of  them. 

Lord  Chief  Justice,  By  the  oath  you  have  taken,  where 
was  the  place  whence  you  were  to  fetch  them,  when  you  were 
to  sell  them  ? 

Bodvel.     In  the  hall,  the  room  over  the  shop. 

Lord  Chief  Justice.     Were  they  put  up  privately  1 

Bodvel.     They  were  so. 

Mr  Justice  Keelyng,     What  private  place  was  that  1 

Bodvel,     It  was  a  hole  in  the  wall. 

Mr  Justice  Tyrrel,  By  whose  direction  were  they  laid 
there  1 

Bodvel,  I  know  not  whether  by  his,  or  my  mistress's.  I 
heard  that  Mr  L'Estrange  found  some  of  the  titles  under  the 
bed. 

Serjt.  Morton,  I  think  it  is  enough ;  what  say  you  to 
it,  fiiend? 

Lord  Chief  Justice,  Observe  this,  and  answer  it:  it  ap- 
pears that  you  and  two  more  (Calvert  and  Chapman)  agreed 
with  Creek  to  print  this  book,  and  you  were  to  bear  each  of 
you  a  third  part,  and  to  have  a  third  part  of  the  books ;  you 
both  paid  your  parts,  and  had  your  parts  of  the  books :  these 
books  were  printed  before,  and  so  were  common  enough, 
therefore  you  must  know  what  was  in  them.  The  third  full 
part  was  brought  to  you,  and  delivered  by  your  appointment ; 
you  gave  a  note  how  they  should  be  disposed  of,  and  you 
owned  them  not  in  public :  two  dozen  were  delivered  privately 
by  your  direction.  Lay  these  things  together,  and  answer 
them :  for  the  indictment  is,  that  you  caused  this  book  to  be 
printed  and  published. 

Brewster.  In  the  first  place,  the  evidence  does  say,  that 
Calvert  acknowledged  when  he  gave  the  copy  to  print,  that 
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he  stayed  so  long  for  me,  in  order  to  be  their  partner,  he  that 
was  the  collector  of  it.  They  were  all  printed  before,  and 
printed  by  licence ;  I  never  read  them :  we  seldom  read  the 
books  we  sell,  as  they  were  before  printed,  with  licence,  and  sold 
single,  I  thought  there  was  no  crime  to  print  them  all  together. 
It  was  done  when  there  were  no  licensers:  what  has  been 
printed  formerly,  we  took  it  for  granted  might  be  reprinted, 
till  this  late  act  of  printing  ^ ;  this  was  done  before  this  Act. 

Mr  Justice  Keelyng,     Have  you  any  more  to  say  '? 

Brewster,  No,  my  Lord,  I  shall  leave  it  to  the  jury.  But, 
my  Lord,  here  are  now  some  neighbours  to  testify  that  I  am  no 
such  person  as  the  indictment  sets  forth,  that  I  maliciously  and 
seditiously  do  such  and  such  things. 

Lord  Chief  Jjistice,  We  will  hear  them,  though  I  tell  you 
it  "will  not  much  matter ;  the  law  says  it  is  malice. 

Captain  Sheldon.  He  was  ready  at  beat  of  drum  upon  all 
occasions ;  what  he  has  been  guilty  of  by  printing  or  otherwise, 
I  am  a  stranger  to  that;  I  know  he  was  of  civil  behaviour 
and  deportment  amongst  his  neighbours. 

Mr  Justice  Keelyng.  It  is  very  ill  that  the  King  hath  such 
trained-soldiers  in  the  band.  ' 

Captain  Hanson  and  others  offered  to  like  purpose. 

Lord  Chief  Justice,  If  you  have  a  thousand  to  this  purpose, 
what  signifies  it? 

Mr  Justice  Keelyng.     Are  you  his  captain  % 

Ca/ptain  Sheldon.     No,  my  Lord,  Captain  Bradshaw. 

Lord  Chief  Justice.  He  should  be  cashiered  the  band ; 
not  but  that  he  should  be  charged  with  arms.  Do  not 
mistake  yourself,  the  testimony  of  your  civil  behaviour,  going 
to  church,  appearing  in  the  trained-bands,  going  to  Paurs, 
being  there  at  common-service,  this  is  well :  but  you  are  not 
charged  for  this  ;  a  man  may  do  all  this,  and  yet  print  abusive 
books,  to  the  misleading  of  the  King's  subjects.  Then  you  of 
the  jury,  there  are  some  things  in  this  indictment  necessary 
to  be  stated ;  my  brothers  and  I  have  consulted  about  it : 
the  indictment  is  for  causing  a  book,  called  TJve  Phoenix,  to 
be  printed.  But  see  the  book,  and  compare  it  with  the  in- 
dictment. 

Clerk.  [Reads  the  indictment,  and  the  title.]  The  PhoeniXy 
or  the  Solemn  League  and  Covenant,  [Edinburg,  jjriuted 
in  the  year  of  Covenant-Breaking.]  "A  king  abusing  his 
power,  to  the  overthrow  of  religion,  laws,  and  liberties,  which 
are  the  very  fundamentals  of  this  contract  and  covenant,  may 
be  controlled  and  opposed.     And  if  he  be  set  himself  to  over- 

1  13  &  14  Car.  ii.  c.  83.    See  anU,  p.  72. 
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throw  all  these  by  arms,  then  they  who  have  power,  as  the 
estates  of  a  land  may  and  ought  to  resist  by  arms ;  because  he 
doth  by  that  opposition  break  the  very  bonds,  and  overthrow 
the  essentials  of  this  contract  and  covenant.  This  may  serve 
to  justify  the  proceedings  of  this  kingdom  against  the  late 
king,  who  in  an  hostile  way  set  himself  to  overthrow  religion, 
parliaments,  laws,  and  liberties."  The  rest  is  more  of  the 
same :  a  greater  sin  (is  the  breach  of  that  Scotch  covenant, 
according  to  our  author,  page  158)  than  a  sin  against  a  com- 
mandment, or  against  an  ordinance. 

Lord  Chief  Jvstice.  You  of  the  jury,  you  see  the  in- 
dictment agrees  with .  the  book.  There  is  a  great  deal  of 
mercy  that  this  man  hath  not  been  indicted  for  treason ;  for 
those  very  particulars  you  have  heard  are  as  high  treason 
as  can  be.  First  he  declares,  that  the  King  abusing  his 
]>ower,  the  people  may  resist,  and  take  up  arms  against  him: 
that  is  express  treason,  without  any  more.  He  tells  you  what 
a  horrid  thing  it  is  to  break  that  solemn  league  and  covenant  j 
justifies  the  raising  of  arms  and  rebellion  against  the  late  King, 
unthroning  and  murdering  of  him.  That  solemn  league  and 
covenant  was  a  most  wicked  and  Ungodly  thing,  against  the 
law  of  God,  and  the  law  of  the  land.  It  is  a  great  mercy  of 
the  King  it  had  not  been  drawn  higher.  You  see  the  man  is 
so  far  from  acknowledging  any  guilt,  that  he  justifies  the  fact. 

Brewster,     No,  my  Lord,  I  do  not  justify  myself. 

Lord  Chief  Justice,  Yes,  you  do.  The  printer  swears  he 
was  to  go  share  and  share  like :  he  had  his  part ;  he  pub- 
lishes them  to  some  particular  friends :  I  say  he  justifies  this. 
He  tells  you  in  his  defence,  that  it  was  commonly  printed; 
that  it  was  done  by  printed  copy,  and  that  done  formerly  by 
licence ;  and  when  things  are  printed  by  licence,  they  do  not 
expect  or  need  any  new  or  second  licence :  they  were  commonly 
sold  asunder ;  here  they  are  only  printed  together.  What  is 
this  but  justifying  the  printing  of  it?  Observe  what  kind 
of  defence  here  is.  The  title,  what  is  it  ]  TJie  FhoeniXf  or 
Solemn  League  and  Covenant,  You  all  know  it,  and  rue  it. 
When  was  it  printed?  It  was  when  the  wicked  rebels  here 
could  not  seduce  sufficient  numbers  of  the  King's  subjects  to 
support  their  rebellion ;  and  then  they  invite  their  dear  brethren 
the  Scots,  to  unite  with  them.  The  Scots  were  cunning;  they 
would  not  do  ib  until  they  had  entered  into  a  covenant; 
then  they  consented  to  unite  with  the  rebels  here.  This 
league  and  covenant  was  indeed  in  defence  of  the  King ;  but 
how  long  1  So  long  as  he  defended  the  presbytery  and  Scotch 
discipline.     When  they  had  got   this   good  King  into  their 
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hands,  they  put  what  terms  upon  him  they  pleased ;  and  then 
were  these  seditious  sermons  printed.  Douglas's  was  printed 
in  Scotland;  was  it  licensed  here?  No,  it  was  done  there, 
and  brought  here.  The  other  sermon,  by  what  licence  was  that 
printed  1  Observe  the  time  when  it  was  printed ;  was  it  not 
to  set  forward  rebellion,  to  set  up  the  Scotch  presbytery ;  and 
this  in  1645  when  they  were  in  arms  against  the  King,  after 
the  King  put  himself  upon  his  defence,  and  was  at  Oxford] 
Do  you  tell  me  of  the  licence  of  rebels  for  your  justification? 
When  the  King  is  so  happily  returned,  to  publish  these  things 
afresh  to  the  people,  that  they  might  do  the  same  again !  I 
tell  you  once  «|.gain,  it  is  mercy  in  the  King  that  he  was  not 
indicted  for  treason.  I  shall  leave  it  to  you,  you  have  had 
it  fully  proved. 

Clerk,     Set  Simon  Dover  to  the  Bar. 

The  indictment  was  read. 

Serft.  Morton.  We  have  but  two  witnesses,  and  they  will 
prove  the  matter  clearly.  There  were  two  impressions  of  this 
book ;  we  will  prove  he  had  a  share  in  both  of  them. 

Creek,     I  delivered  before  what  I  can  say. 

Mr  Jitatice  Keelyng,  Look  you,  you  must  deliver  all  that 
evidence  over  again,  because  it  concerns  another  person. 

Creek.  To  the  best  of  my  memory,  Dover  printed  part 
of  that  book,  and  he  and  I  conversed  about  it  the  time  it 
was  doing ;  but  I  cannot  swear  it  positively,  because  I  cannot 
remember  the  time  when,  or  the  placfe  where. 

Mr  Jvstice  Kedyng.     Did  you  change  sheets  with  him  ? 

Creek,  I  cannot  say ;  but  some  sheets  were  changed  by 
our  men. 

Serjt,  Morton,  You  say  you  think  you  had  some  dis- 
course with  him:  did  not  you  speak  about  the  danger  of 
printing  it  1 

Creek.     We  talked  of  making  an  end  of  it. 

Mr  Justice  Keelyng,  Had  you  no  discourse  of  the  danger 
of  iti 

Creek.  I  thought  it  could  not  come  to  any  thing:  I  did 
tell  Sir  R.  Brown  (then  Lord  Mayor),  that  if  they  hanged 
twenty  more,  I  thought  I  should  print  their  speeches.  I  knew 
the  contents  of  the  book. 

Mr  Justice  Keelyng.  Such  men  as  you,  the  King  and  the 
government  has  a  great  interest  in  your  trade  :  that  you 
should  think  it  lawful  to  print  what  a  man  says  when  he  dies, 
and  to  scatter  it  abroad,  though  never  so  bad,  is  a  great 
offence :  I  would  not  have  it  pass  for  so  clear  a  thing. 

Lord  Chief  Justice,     If  you   are    of   such    principles,    to 
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print  what  you  list,  you  are  not  fit  to  live  in  a  civil  place;  for 
a  printer  or  bookseller  to  print  any  thing  one  against  the 
other,  is  actionable.  Do  you  think  the  press  is  open  to  print 
what  you  list  ] 

Creek,     I  did  so  then. 

Lord  Chief  Justice,  I  will  deal  plainly  with  you:  for  this 
book,  if  you  had  had  your  due,  you  ought  both  to  have  been 
drawn,  hanged  and  quartered.  When  did  you  give  Mr  L'Es- 
trange  information  of  this  matter  % 

Creek,     Lately,  when  I  was  a  prisoner  in  Ludgate. 

One  of  the  jury,  I  desire  to  ask  him  one  question; 
whether  he  saw  this  book  printing  at  Mr  Dover's  house  % 

Creek,     No,  I  did  not. 

Serjecmt  Morton,     They  changed  sheets. 

ThresJier,  The  first  night  Brewster  sent  for  me  to  stitch 
these  books,  it  was  very  late  before  we  could  get  them :  I  went 
to  Dover's,  and  had  some  of  the  sheets,  and  the  rest  at  Creek's. 
I  did  not  see  him  print  any  of  them.  I  suppose  there  were 
two  or  three  hundred  sheets  of  the  speeches.  They  were  de- 
livered in  the  lower  room :  some  of  them  were  hanging  upon 
lines  before  I  had  them. 

Dover.  I  desire  to  ask  him  some  questions.  I  never 
saw  the  man  before.  Did  he  ever  see  me  before  in  his 
life? 

Thresher.  Not  before  that:  I  was  never  in  your  house 
but  that  night.  By  this  token  I  saw  you,  and  you  me;  when 
I  came  for  the  sheets,  you  asked  Brewster  whether  he 
and  Calvert  were  agreed,  or  else  you  would  not  deliver  the 
sheets. 

Dover,  What  time  and  place:  I  am  charged  in  the  in- 
dictment on  a  day  and  place. 

Lord  Chief  Justice,     That  is  not  very  material. 

Dover,     He  fixes  nothing  on  me. 

Lord  Chief  Justice,     That  the  jury  can  best  tell. 
[The  Indictment  and  books  were  compared.] 

Dover.  My  Lord,  no  person  swears  I  printed  it,  or  part  of 
it :  nothing  is  fixed  upon  me. 

Lord  Chief  Justice,  The  first  man  swears  that  you  set  it 
printing. 

Creek,  I  do  not  swear  it  positively;  I  never  saw  him 
print  a  sheet :  it  was  the  report  of  the  town  that  he  did. 

Lord  Chief  Justice.     You  printed  for  whom? 

Creek,     For  Brewster,  Calvert,  and  Chapman. 

Lord  Chief  Justice,  You  said  you  and  he  conversed  about 
it  when  it  was  printing. 
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Creek,     I  said  to  the  best  of  my  memory  we  did. 
Lord  Chief  Justice.      By  the  oath  you  have  taken,  who 
did  you  change  sheets  with  % 

Creek.  I  cannot  say  I  changed  with  him:  some  sheets 
were  changed  by  my  men,  and  they  told  me  they  had  them 
of  his  men. 

Dover.  Where  are  those  men  that  changed  the  sheets? 
Which  of  my  men  are  they  ? 

Mr  Justice  Keelyng.  You  are  indicted  for  causing  to 
be  printed  this  wicked  book,  for  publishing  and  vending  it. 
You  are  a  printer  by  your  trade,  as  well  as  this  man 
that  comes  against  you:  he  says  he  did  not  see  you  print 
it;  but  he  took  it  and  believed  you  printed  it.  You  are 
a  printer  by  trade ;  he  comes  and  desires  the  sheets ;  you 
would  not  deliver  them  unless  Brewster  and  Calvert  agreed. 
How  came  the  sheets  to  your  house,  being  a  printer,  and  you 
not  print  it  ? 

Jbover.  Admit  I  had  these  sheets,  it  is  no  consequence 
that  I  printed  them  ;  for  printers  and  booksellers  usually  have 
books  they  do  not  print  themselves. 

Lord  Chief  Justice,  Thresher,  by  the  oath  that  you  have 
taken,  did  you  see  those  sheets  hang  upon  the  line  in  his 
house? 

Threslier,  My  Lord,  I  judged  these  had  lately  hung  up  : 
and  I  saw  other  sheets  hanging  there;  I  knew  nothing  to 
the  contrary  but  those  that  hung  upon  the  line  were  the  same 
with  these. 

Lord  Chief  Justice.  Here  are  sheets  upon  the  lines ;  you 
delivered  part  of  those  on  the  lines  to  him  to  fold :  what 
would  you  have  more  plain  ?  You  would  not  deliver  them,  if 
they  were  not  agreed:  they  were  agreed,  and  you  delivered 
them. 

Dover.  I  look  upon  the  witness  to  be  altogether  invalid: 
he  is  a  person  of  no  good  repute. 

Lord  Chief  Justice.     A  better  man  than  yo«,  for  ought 
appears  :   you  are  indicted  for  a  foul  offence,  he  is  not. 
Dover,     I  am  not  the  man  you  take  me  to  be. 
Lord  Chief  Justice.      You   shall   have    evidence,   if  you 
will,  that  you   are  at  work   at   this  time   upon  as  bad  as 
this. 

Dover,     If  it  be  a  crime,  I  am  sorry  for  it. 
Mr  L^Estrcmge,     When  I  came  to  his  house,  to   search, 
I  found  a  little  unlicensed  quaking  book;  and  in  his  pocket 
the  libel  that   was  thrown  up  and  down  the  town,   called, 
^\Murder  will  out^'  ready  printed. 


Charles  11. 


419 


Lord  Chief  Justice.  Which  was  a  villanous  thing,  and 
scattered  at  York. 

Mr  V Estrange,  Since  then,  I  was  at  his  house,  to  com- 
pare a  flower  which  I  found  in  the  PantJier  (a  dangerous 
pamphlet);  that  flower  is  the  very  same  border  I  found 
in  his  house;  the  same  mixture  of  letter,  great  and  small,  in 
the  same  case;  and  I  took  a  copy  off  the  press.  I  found  this 
letter  [producing  the  letter],  dated  the  7th  of  February,  1663, 
and  directed,  For  my  Dear  and  Loving  Wife,  J.  Dover.  Is  it 
your  Lordship's  pleasure  I  shall  read  it  all  ? 

Lord  Chief  Justice.  If  it  be  touching  the  printing  of 
things  you  found. 

Mr  D Estrange.  "I  would  fain  see  my  sister  Mary ;  there- 
fore since  sister  Hobbs  will  not  come,  take  her  order,  and 
instead  of  her  name,  put  in  sister  Mary's :  it  will  never  be 
questioned  here.  However  do  it  as  wisely  and  handsomely  as 
you  can."  Postscript.  "You  must  either  get  Tom  Porter,  or 
some  very  trusty  friend  (possibly  C.  D.  may  help  you),  to  get 
for  you  a  safe  and  convenient  room  to  dry  books  in,  as  soon 
as  possibly  you  can.  Let  me  know  what  you  intend  to  do 
with  the  two  sheets  and  half.  1  will  have  it  published,  when 
I  am  certain  I  shall  be  tried." 

Lord  Chief  Justice.  Let  the  jury  see  now,  whether  you 
are  the  man  you  would  be  thought. 

Dover.     Is  my  name  to  that  letter  1 

Mr  V Estrange.     No,  it  is  not. 

Lord  Chief  Justice.  Where  did  you  receive  or  find  this 
letter  ? 

Mr  L^ Estrange.     M-j  Lord,  I  found  it  about  his  wife. 

Lord  Chief  Justice.  Let  the  jury  judge  if  this  come  from 
you,  or  no. 

Mr  Justice  Keelyng.  You  of  the  jury,  you  must  understand 
this,  that  what  is  said  now  is  only  on  his  reputation,  not  to  the 
point  in  question  at  all :  that  matter  rests  upon  its  own  bottom. 

Lord  Chief  Justice.  I  will  deal  plainly  with  you :  had  he 
not  stood  upon  such  terms,  I  should  not  have  spoken  of  this : 
but  when  a  man  will  be  thus  bold  and  confident,  I  thought  it 
proper  to  let  you  see  how  he  continues  in  the  gaol. 

Dover,  I  do  not  vindicate  myself  in  it ;  but  I  speak 
against  the  witness :  I  do  conceive  that  the  witness  does  not 
fix  anything  upon  me. 

Lord  Chief  Justice.  Have  you  anything  else  to  say  to  the 
indictment  ? 

Dover.  I  am  indicted  as  a  malicious  and  factious  man :  the 
witnesses  say  no  such  thing. 
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Lord  Chief  J'ttstice.  You  are  not  so  indicted,  but  that 
you  have  maliciously  and  factiously  caused  to  be  printed  a 
seditious  book. 

Dover,  Nothing  of  that  is  proved :  admit  I  was  guilty 
of  it,  it  was  done  when  there  was  no  act  or  law  touching 
printing.  The  witnesses  do  not  swear  positively  that  I  did 
it :  one  says  he  did  not  see  me ;  the  other,  he  only  believed 
it ;  he  saw  some  sheets  upon  the  line,  and  they  were  the  same 
for  ought  he  knew ;  he  does  not  remember  the  time  or  place 
of  our  discourse:  I  do  not  know  I  ever  had  half  an  hour's 
discourse  with  him :  I  never  met  him  about  such  matter,  nor 
conversed  with  him.  The  title  of  the  book  says,  "  Faithfxdly 
cmd  ImpwrtiaUy  collected  for  further  Satisfaction;**  so  that  it 
cannot  be  interpreted  maliciously.  It's  a  maxim  in  law,  that 
the  best  interpretations  are  to  be  put  upon  the  words  of  the  in- 
dictment, in  favour  of  the  prisoner  at  the  bar  :  and  I  hope  this 
honourable  bench  and  the  jury  will  mind  that.  I  am  a 
printer  by  trade ;  what  I  did  was  for  my  livelihood.  I  speak 
not  this  to  justify  anything  against  his  majesty  or  his  govern- 
ment. Through  ignorance  I  may  possibly  transgress :  if  I  have, 
I  am  sorry  for  it;  I  shall  be  more  careful  for  the  future.  The 
other  part  of  the  indictment  is  for  selling :  no  man  swears  that 
I  sold  one  book.  Creek  says,  some  of  his  men  told  him  that 
they  had  some  of  the  sheets  from  some  of  my  folks ;  but  from 
whom  he  does  not  say.  That  I  meddled  with  them,  knowing 
them  to  be  scandalous,  there  is  nothing  proved  of  that  nature : 
being  then  no  law,  I  hope  there  was  no  transgression. 

Lord  Chief  Justice.  You  of  the  jury,  I  will  not  spend 
time  in  repeating  the  evidence :  you  have  heard  it,  and  his 
answer.  In  part  he  makes  the  same  answer  with  his  fellows, 
That  it  is  his  trade.  It  is  true,  he  ought  to  maintain  his  wife 
and  children  by  his  lawful  calling ;  but  if  a  thief  should  tell  you 
that  he  maintained  his  wife  by  stealing,  is  that  lawful  1  For 
printing  books  lawfully,  no  man  will  call  him  to  account;  but 
if  he  prints  what  is  abusive  to  the  King  and  government, 
that  is  no  part  of  his  trade,  and  his  trade  will  not  bear 
him  out :  he  is  charged  with  printing  and  publishing  scan- 
dalous books,  that  he  did  it  knowingly,  maliciously,  fiaJsely, 
factiously,  and  seditiously.  I  told  you,  that  although  all 
these  things  be  not  proved,  yet  if  he  did  it,  the  law  calls  it 
malice,  faction,  and  sedition.  Consider  the  circumstances: 
it  is  done  in  the  dark;  the  sheets  delivered  at  his  house, 
discourse  about  delivery  of  them ;  he  would  not  deliver  them 
unless  Brewster  and  Calvert  agreed.  I  leave  the  evidence  to 
you :  pregnant,  strong,  undeniable  circumstances  are  good  evi- 
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dence.  Though  a  man  doth  not  come  and  tell  you  he  declared 
to  him  he  knew  what  was  contained  in  this  book,  yet  if  there 
is  sufficient  evidence  to  satisfy  you  in  your  conscience,  that  he 
knew  what  was  in  it,  and  was  privy  to  the  printing  and  pub- 
lishing of  it,  there  is  enough  for  you  to  find  the  indictment. 
Clerk,  Set  Nathan  Brooks  to  the  bar. 
Serjt  Morton,  This  man,  we  shall  only  prove  guilty  of 
stitching  and  dispei-sing  the  books. 

Threslier,  I  have  not  seen  this  man  these  three  years. 
He  brought  no  book  to  me,  that  I  remember :  by  Mr  Brewster's 
order  I  delivered  about  two  hundred,  or  thereabouts,  to  his 
house  in  St  Martin's,  he  took  them  in,  and  paid  me  for  stitch- 
ing them  in  blue  paper.  I  went  by  Mr  Brewster's  order  to  a 
stationer  in  Bread  Street,  and  received  the  blue  paper. 

Brooks,  I  desire  to  know  whether  in  those  books  he  said 
he  delivered  me,  there  were  those  passages  in  the  indict- 
ment? 

Threslier.  I  know  not :  they  were  the  Speeches  cmd  Prayers 
that  I  delivered  to  you.  I  delivered  them  stitched ;  and  I  tied 
them  up  with  a  piece  of  packthread,  and  carried  them  to  you : 
you  received  them  yourself,  and  came  afterwards  to  an  alehouse, 
and  gave  me  a  flagon  of  beer.  You  knew  what  they  were; 
for  some  being  imperfect,  you  said  Brewster  must  make  them 
good  :  Brewster  gave  order,  if  you  came  for  them,  they  should 
be  delivered  to  you.  I  did  not  know  there  were  those  passages 
in  them ;  I  knew  only  the  title  of  it. 

Lord  Chief  Justice,  Let  there  be  what  there  will  in  it,  if 
you  knew  the  title,  look  to  it. 

Mortlock,  I  received  forty  or  fifty  of  those  books  of 
Nathan  Brooks.  I  had  no  talk  about  receiving  them.  I  am 
not  certain  whether  I  received  them  in  uiy  shop,  or  not. 

Lord  Chief  Jicstice,     Were  they  open  ? 

Mortlock,     They  were -tied  up. 

Lord  Chief  Justice,     Did  you  bespeak  them  ? 

Mortlock.     I  cannot  tell ;  he  brought  them  to  me. 

Lord  Chief  Justice,  IIow  came  he  to  bring  them  to 
you  ? 

Mortlock,     I  might  bespeak  them  ;  I  paid  him  for  them. 

Lord  Chief  Justice,  You  and  he  knew  what  book  it 
was? 

Mortlock.     I  think  we  did. 

Lord  Chief  Justice,  Did  you  not  open  them  ?  They 
might  have  been  The  Devil  of  Edrtwnton^  for  ought  you  knew. 
Did  you  open  them  afterwards  ?  And  did  they  appear  to  be  this 
book? 
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Mortlock.     Yes. 

Mr  V Estrange,  I  came  to  Nathan  Brooks's  about  October 
last.  On  knocking  at  the  door,  they  made  a  difficulty  to  let 
me  in :  seeing  not  how  to  avoid  it,  Brooks  opened  the  door. 
He  told  me  he  was  the  master  of  the  house.  By  and  by  came 
one  that  lodged  in  the  house,  and  threw  down  this  book 
[shewing  the  book]  in  the  kitchen,  with  this  expression,  "I 
will  not  be  hanged  for  ne'er  a  rogue  of  you  all :  Do  you  hide 
your  books  in  my  chamber?"  This  book  had  the  *' Speeches*'  in 
it,  with  other  schism atical  treatises.  I  searched  the  next 
house ;  I  found  more  difficulty  to  get  in.  After  a  long  stay, 
I  saw  the  second  floor  in  a  blaze;  with  a  smith's  sledge 
I  endeavoured  to  force  the  door.  At  length  the  fire  was 
put  out,  and  the  door  opened.  I  went  up  stairs.  I  found 
about  two  himdred  of  the  Prelatick  Preachers^  and  certain 
notes  of  Nathan  Brooks,  wherein  he  mentions  the  delivery  of 
several  of  the  Speeches,  and  other  seditious  pamphlets.  There 
is  one  wherein  he  records,  that  Thomas  Brewster  did  in  the 
presence  of  Captain  Hanson  undertake  to  bear  the  charges  of 
his  imprisonment;  Brooks  having  been  formerly  imprisoned  for 
a  crime,  wherein  Brewster  was  to  bear  him  out. 

Lord  Chief  Justice,     What  was  it  that  burnt  above  ? 

Mr  L Estrange,  My  Lord,  they  had  burnt,  I  suppose,  some 
of  the  "  Prelatick  Preachers  "  (a  desperate  book)  :  I  found  one 
bundle  untied,  and  I  suppose  (as  the  man  told  me  after)  that  it 
was  a  part  of  that  which  was  burnt. 

Lord  Chief  Justice,  You  say  this  was  in  the  next  house 
to  Brooks  :  what  had  Brooks  to  do  there  ]  Had  he  conveyed 
those  books  thither  1 

Mr  V Estrange,  The  owner  of  the  house  said  he  knew 
nothing  of  them :  but  a  man  and  his  wife,  lodging  in  the 
chamber  where  the  fire  was,  said,  that  Brooks  delivered  those 
parcels  of  books  that  were  there  found. 

L(yrd  Chief  Justice,  You  hear  what  he  says,  that  one  of 
your  guests  came  down,  said  he  would  not  be  hanged  for  ne'er 
a  rogue  of  you  all ;  threw  down  the  book — 

Brooks.  What  is  that  to  me,  if  a  man  have  a  book  in  his 
house,  and  throw  it  down,  and  say  so,  doth  that  concern  me  1 
He  did  not  bring  it  out  of  my  chamber. 

Mercer  [having  the  book  in  his  hand].  This  is  the  book 
that  I  found  in  a  room,  brought  up  by  Nathan  Brooks; 
and  I  brought  it  down :  I  had  it  in  a  room  where  two  boys 
and  my  sister  lay.  He  came  first  and  knocked  at  our  door : 
I  said,  "  Who  is  there  ] "  "  Brooks,  your  landlord,"  says  he : 
"  open  the  door,  and  lay  up  this  book  for  me."     "  No,"  said  I, 
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"if  you  were  my  father  or  brother,  I  will  not;  I  will  not 
meddle  with  you."  After  I  had  denied  the  book,  he  flings  it 
into  the  next  room. 

Lord  Chief  Justice.     How  came  you  by  the  book  1 

Mercer,  After  Mr  L'Estrange  had  enquired  there  for  books, 
my  wife  called  my  sister,  and  asked  her  it'  she  heard  Brooks  in 
the  room?  She  said,  Yes,  and  he  had  left  a  book  with  her. 
I  went  up  stairs,  took  the  book,  and  brought  it  down. 

Brooks,  Is  that  the  book,  the  very  individual  book,  that  I 
brought  up  there  ? 

Lord  Chief  Justice  Hyde,  He  swears  you  knocked,  prayed 
him  to  take  a  book ;  he  refused :  you  went  to  the  next  chamber, 
and  there  you  left  it.  His  wife  asking  afterwards  if  you  had 
been  there,  his  sister  said,  Yes,  you  had  left  a  book.  He 
brought  it  down  ;  and  this  appears  to  be. the  very  book. 

Mrs  Mercer,  The  morning  they  knocked  at  Brooks's  door  we 
were  in  bed ;  I  heard  a  noise.  Being  awake,  and  my  husband 
asleep,  I  woke  him,  and  desired  him  to  go  to  the  window.  He 
asked  "who  was  there?"  One  said,  "Open  the  door."  He  said, 
"I  am  but  a  lodger;  let  mv  landlord  open  it."  "Who  is  your 
landlord?"  "Brooks."  "That  is  the  man  I  look  for,"  says 
the  other.  After  some  time.  Brooks  opened  the  door.  Mr 
L'Estrange  came  up  to  my  husband,  and  said,  "Are  you  sure 
there  is  nothing  in  your  rooms  ?  "  "  There  is  nothing,"  said  he. 
When  my  husband  went  down,  I  called  to  my  sister :  Said  I, 
"Did  you  hear  Brooks  there?"  "Yes,  he  has  left  a  book 
here."  I  said,  "  Do  you  know  what  is  in  it  ?  It  may  bring 
us  all  into  trouble."  My  husband  having  denied  any  such 
thing,  fearing  he  might  be  troubled,  I  told  him  of  it.  I  said, 
"  go  take  the  book,  and  carry  it  to  the  gentleman." 

Thomaain  Mercer,  That  is  the  very  book  I  received  from 
Brooks. 

Lord  Chvf  Justice.  Now  the  individual  book  is  brought 
to  light. 

Brooks.    What  was  the  title  of  it  ? 

T,  Mercer,  I  know  not ;  but  there  was  the  Speeches  of  tJie 
ten  Men  that  were  executed. 

Mr  Merridale,  This  book  Mercer  brought  down,  and  told  us. 
He  would  not  be  hanged  for  never  a  rogue  of  them  all :  did  he 
think  to  lay  his  books  at  his  door  ?  I  know  this  is  the  very 
book :  I  noticed  the  picture  of  Sir  Henry  Vane  in  it ;  and 
he  there  owned  it. 

Mercer.  I  can  tell  he  owned  it,  and  said  it  was  brought  to 
bim  to  be  bound. 

Lord  Chi^  Justice.    Here  are  two  hundred  of  these  books 
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15^^  delivered  to  you  to  sell :  fifty  you  deliver  to  another.  When 
Mr  L'Estrange  comes  to  search,  you  open  not  your  doors: 
when  you  see  you  could  not  stay  longer,  you  run  up  to  deliver 
it  to  Mercer:  he  would  not  receive  it;  you  deliver  it  to 
his  sister :  she  keeps  it  in  her  hands.  When  her  husband 
denied  books  to  be  there,  his  wife  understanding  afterwards 
you  had  left  it,  was  afraid  of  her  husband,  calls  him,  and 
gives  him  the  book ;  he  then  said,  he  would  be  hanged  for 
never  a  rogue  of  you  all :  throws  down  the  book :  and  that 
very  book  she  received  from  you :  and  you  owned  and  con- 
fessed it. 

Brooks.  As  for  Mr  L'Esti'ange,  he  says,  when  first  he 
knocked  at  the  door,  I  did  not  hear  him :  afterwards  I 
called  out,  Who  is  there  1  Said  one,  Which  is  Mr  Brooks? 
Said  I,  Here.  I  told  them,  if  they  would  be  civil,  I  would 
open  the  door,  give  me  but  leave  to  put  on  my  breeches.  I 
opened  it.  He  doth  not  swear  they  are  my  books.  This 
Mercer  was  a  lodger  in  my  house ;  I  have  often  desired  him 
to  pay  his  rent,  and  since  I  have  been  taken,  I  have  sent 
several  messengei-s :  I  told  him  I  would  seize  his  goods,  and 
thereupon  he  speaks  against  me  maliciously.  Consider,  I  am 
only  a  workman,  how  can  I  be  guilty  of  sedition  and  scandalous 
things  ?  I  never  printed  anything  ;  I  am  a  bookbinder ;  that 
is  my  trade :  I  hope  you  will  consider,  I  am  only  a  workman. 
My  Lord,  I  desire  when  they  go  out,  that  somebody  may  stand 
at  the  door,  that  nobody  may  go  in  to  the  jury. 

Lord  Chief  Justice.  We  will  take  care  of  that.  You 
of  the  jury,  you  have  heard  so  much  of  the  other  indict- 
ments of  the  same  nature,  I  need  not  say  much  to  this. 
What  he  speaks  of  his  trade,  I  must  repeat  as  before; 
he  is  not  questioned  for  using,  but  abusing  his  trade; 
for  publishing  and  dispersing  seditious  and  scandalous 
books,  printing  and  publishing,  but  the  evidence  is  only  for 
publishing.  If  you  are  satisfied  he  published  it,  that  is  the 
crime;  printing  alone  is  not  enongh,  for  if  a  man  print  a 
book  to  make  a  fire  on,  that  is  no  ofience,  it  is  the  publishing 
of  it  which  is  the  crime.  You  have  heard  the  evidence,  how 
far  it  is  proved,  two  hundred  delivered  to  him,  fifty  by  him 
delivered  to  another:  this  book  you  see  his  own  conscience 
tells  him  what  it  was;  when  Mr  L' Estrange  came,  he  would 
have  slipt  it  into  his  guest's  chamber;  he  refused  it:  he  carries 
it  to  another.  Lay  your  evidence  together;  if  you  find  him 
guilty  of  publishing,  it  is  enough. 

Jury.  We  desire  to  know  upon  what  statute  law  this  in- 
dictment is  grounded  1 
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Lord  Chief  Justice.  Upon  none ;  it  is  an  offence  at  com- 
mon law,  I  told  you  so  at  £rst. 

After  about  an  hour's  consultation  the  Jury  found  Brewster 
guilty  of  selling  and  uttering  the  books,  and  guilty  of  publishing 
the  book  called  The  Phoenix,  Dover  guilty  of  printing  and  pub- 
lishiug  The  Speeches,  Brooks  guilty  of  selling  the  books. 

Lord  Chief  Justice.  You,  Brewster,  Dover  and  Brooks, 
have  been  indicted  for  a  heinous  and  great  offence :  Brew- 
ster, you  have  been  indicted  for.  two  several  books,  as  full 
of  villany,  and  slander,  and  reproach  to  the  King  and  go- 
vernment, as  possibly  can  be  :  I  tell  you  all  three,  it  is  the 
King's  great  mercy  you  have  not  been  indicted  capitally ;  for 
every  one  of  those  books  are  filled  with  treason,  and  you  for 
publishing  of  them,  by  strictness  of  law,  have  forfeited  your 
lives  and  all  to  the  King.  You  may  see  the  King's  purposes; 
he  desires  to  reform,  not  to  min  his  subjects.  The  press  is 
grown  so  common,  men  take  boldness  to  print  whatever  is 
brought  to  them,  let  it  concern  whom  it  will ;  it  is  high  time 
examples  be  made.  I  must  let  you  and  all  men  know,  by 
common  law,  before  this  new  act  was  made,  for  a  printer, 
under  pretence  of  printing,  to  publish  what  is  a  reproach 
to  the  King,  to  the  State,  to  his  government,  to  the  church, 
nay  to  a  particular  person,  is  punishable  as  a  misdemeanour. 
He  must  not  say,  He  knew  not  what  was  in  it ;  that  is  no 
answer  in  law.  I  speak  this,  because  I  would  have  men  avoid 
this  for  time  to  come,  and  not  shelter  themselves  under  such 
a  pretence.  I  will  not  spend  time  in  discoursing  of  the  nature 
of  the  offence,  it  hath  been  declared  already ;  it  is  so  high,  that 
truly  the  highest  punishment  that  by  law  may  be  justly  in- 
flicted, is  due  to  you.  But,  Thomas  Brewster,  your  offence  is 
double ;  therefore  the  judgment  of  the  court  is, 

"  That  you  shall  pay  to  the  King,  for  these  offences  com- 
mitted, an  hundred  marks :  and  for  you  (the  other  two), 
Simon  Dover  and  Nathan  Brooks,  you  shall  pay  either  of  you 
a  fine  of  forty  marks  to  the  King. 

**You  severally  stand  upon  the  pillory  from  eleven  to 
one  of  the  clock  in  one  place  at  the  Exchange,  and  another 
day  (the  same  space  of  time)  in  Smithfield;  and  you  shall 
have  a  paper  set  over  your  hats,  declaring  your  offence,  for 
printing  and  publishing  scandalous,  treasonable,  and  factious 
books  against  the  King  and  State. 

"You  shall  be  committed  till  the  next  gaol-delivery  with- 
out bail;  and  then  you  shall  make  an  open  confession  and 
acknowledgment  of  your  offences  in  such  words  as  shall  be 
directed  you. 
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"And  afterwards  you  shall  remain  prisoners  during  the 
King's  pleasure:  and  when  you  are 'discharged,  you  shall  put 
in  good  security  by  recognizance,  yourselves  £400  apiece,  and 
two  securities  each  of  you  of  £200  apiece,  not  to  print  or  pub- 
lish any  books,  but  such  as  shall  be  allowed.'' 

These  trials  illustrate  the  way  the  law  as  to  the  press 
worked  in  the  reign  of  Charles  11.  The  licenser,  L'Estrange, 
was  always  on  the  look  out  for  illicit  printing,  and  he  and  his 
spies  if  they  found  any  printing  going  on  took  summary 
measures  to  stop  it;  if  the  matter  printed  was  what  they  thought 
treasonable  the  persons  were  tried  for  treason,  if  otherwise  the 
persons  were  tried  for  misdemeanour.  As  the  law  stood  Twyn 
was  clearly  guilty  of  treason;  the  surprising  thing  is  that 
the  three  others  were  not  also  indicted  for  treasons  There  are 
one  or  two  points  in  this  trial  that  deserve  notice :  we  here 
first  get  comparison  of  proofs  with  type  admitted  in  evidence ; 
the  Chief  Justice's  statement  that  the  court  was  counsel  for 
the  prisoner,  and  the  explanation  he  gives  that  it  was  to 
see  the  prisoner  suffered  nothing  for  want  of  knowledge  in 
matters  of  law  is  probably  the  right  explanation  of  the  duty 
of  the  judge  to  the  prisoner,  certainly  it  is  as  then  under- 
stood. As  Dover  was  indicted  for  misdemeanour  he  was 
allowed  a  copy  of  the  indictment  and  counsel  as  of  right,  the 
right  of  peremptory  challelige  in  cases  of  misdemeanour  is 
fully  recognised.  We  get  a  further  development  of  the  law 
of  evidence  in  Twyn's  case,  the  Chief  Justice  telling  a  witness 
he  could  not  be  allowed  to  swear  to  handwriting  unless  he  had 
seen  the  person  write.  But  several  matters  were  admitted  as 
evidence  on  hearsay  and  rumour,  that  were  not  strictly  evi- 
dence. The  sentence  on  the  three  persons  convicted  of  misde- 
meanour was  unusually  severe,  but  on  the  whole  they  seem  to 
have  had  a  fair  trial,  although  the  Chief  Justice  and  the  Court 
were  determined  to  convict. 

The  report  of  Twyn's  case  is  thus  given  hy  Keelyng* : 
"At  the  sessions  in  the  Old  Bailey,  20  Feb.  15  Car.  II., 
John  Twyn  was  indicted  on  the  Statute  25  Ed.  III.  of  high 
treason  for  compassing  and  imagining  the  King's  death.  And  the 
overt-act  laid  in  the  indictment  was  the  printing  of  a  seditious, 
poisonous  and  scandalous  book,  entitled  'A  treatise  of  the 
execution  of  justice,  wherein  is  clearly  proved  that  the  execu- 
tion of  judgment  and  justice  is  as  well  the  people's  as  the 
magistrates*  duty,  and  if  the  magistrates  passed  judgment  the 
people  are  bound  by  the  law  of  God  to  execute  judgment  with- 
out them  and  upon  them;'  and  besides  that  title  of  the  book 
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several  passages  in  the  book  were  set  forth  in  the  indictment, 
which  in  substance  were  :  (1)  That  the  supreme  magistrate  is 
accountable  to  the  people ;  (2)  The  people  are  incited  to  take 
the  management  of  the  government  into  their  own  hands; 
(3)  The  people  are  encouraged  to  take  up  arms  against  the 
King  and  his  family  ;  (4)  They  are  stirred  up  to  revolt  as  an 
action  honourable  and  conscientious,  and  encouragement  given 
to  any  town,  city  or  county  in  the  three  kingdoms  to  begin 
the  work;  (5)  The  people  are  entreated  not  only  to  cast  off 
their  allegiance  but  to  put  the  King  to  death.  And  upon  this 
evidence  it  was  proved  that  Twyn  being  a  printer  by  himself 
and  servants  printed  this  book,  that  he  corrected  some  of  the 
sheets,  and  that  he  scattered  many  of  them  to  be  sold ;  and  he 
was  found  guilty  and  had  judgment  for  high  treason  and  was 
accordingly  executed. 

"At  the  trial  were  present  of  the  judges  the  Chief  Justice 
Hyde  and  myself^  and  also  my  brother  Wilde,  Recorder  of 
London,  and  resolved  by  all  clearly  that  printing  and  publish- 
ing such  wicked  positions  was  an  overt- act  declaring  the  com- 
passing and  imagining  the  King's  death,  which  was  also  agreed 
by  the  rest  of  the  judges  upon  our  discourse  with  them.  At 
the  same  session  Simon  Dover,  Thomas  Brewster  and  Nathan 
Brooks,  printers  and  booksellers,  were  indicted  at  the  common 
law  as  for  a  great  misdemeanour  for  printing  and  publishing 
one  book  called  *The  Speeches  and  Prayers  of  Harrison,  Cook, 
Hugh  Peters/  and  others  condemned  for  the  murder  of  the  late 
King,  in  which  were  many  desperate  passages  justifying  their 
villany,  and  another  book  called  the  'Phcenix,  or  Solemn  League 
and  Covenant/  in  which  also  were  passages  of  dangerous  con- 
sequence; and  they  being  found  guilty  it  was  resolved  that 
though  printing  be  a  trade  and  selling  of  books  also,  yet  they 
must  use  their  trade  according  to  law  and  not  abuse  it  by 
printing  or  selling  of  books  scandalous  to  the  government  or 
tending  to  sedition.  So  in  case  of  a  counsellor  at  law  he  may 
plead  his  client's  cause  against  the  King,  but  if  under  colour  of 
that  he  takes  upon  him  to  vent  sedition  he  is  to  be  punished. 

"Memorandum.  Cooke's  case.  A  lawyer  in  Gray's  Inn,  who 
managed  that  villainous  charge  against  the  late  King  at  his 
trial,  would  have  excused  himself  because  he  acted  only  as 
counsel,  but  that  would  not  serve  his  turn :  he  was  executed 
with  the  rest.  And  in  this  principal  case  the  persons  were  told 
that  the  King  had  dealt  mercifully  with  them,  that  he  did  not 
proceed  against  them  capitally,  and  they  were  all  fined,  namely, 
Brewster  100  marks,  and  Dover  and  Brooks  40  marks  apiece, 
I  Mr  Justice  Tyrrel  seems  also  to  have  been  present. 
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and  every  of  them  to  stand  in  the  pillory  one  day  at  the  Ex- 
change from  eleven  to  one  and  another  day  in  Smithfield  for 
the  same  time,  with  papers  on  their  hats  declaring  their  offence 
for  printing  and  publishing  scandalous,  treasonable,  and  factious 
books  against  the  King  and  government,  and  to  lie  in  gaol 
without  bail  until  the  next  gaol  delivery  and  then  to  make  an 
open  confession  and  acknowledgment  of  their  offences  in  such 
words  as  should  then  be  directed,  and  afterwards  to  remain  in 
prison  during  the  King's  pleasure  and  not  to  be  discharged 
before  every  one  of  them  put  in  good  sureties  by  recognizance, 
themselves  in  ^400  apiece  and  two  sureties  for  each  of  them 
in  £200  apiece  not  to  print  or  publish  any  books  but  such  as 
shall  be  allowed  by  authority." 

Messenger's  Case. 

For  the  next  five  years  no  trial  for  treason  appears  in  the 
State  Trials.  The  next  in  1668,  one  of  the  most  celebrated  cases 
of  constructive  treason,  is  Messenger's  case.  It  is  freely  attacked 
by  all  who  are  opposed  to  the  doctrine  of  constructive  treason, 
it  is  one  of  the  cases  most  often  cited  by  writers  who,  like 
Macaulay  and  Hallam,  hold  that  the  administration  of  the  law 
under  Charles  II.  was  worse  than  at  any  period  of  our  history. 
Yet  the  case  when  examined  does  not  seem  open  to  the 
ciiticism  that  has  been  passed  on  it.  It  is  one  of  that  small 
class  of  cases  in  which  State  criminals  were  acquitted ;  it  is  one 
of  the  earliest  cases  in  which  State  criminals  escaped  on  a  point 
of  law;  it  is  also  remarkable  as  being  the  case  upon  which 
the  doctrine  of  treason  from  the  generality  of  the  objects  of  a 
liot  mainly  rests ;  all  the  old  authorities  were  fully  gone  into, 
and  considered  by  the  court  on  the  special  verdict.  It  is  one 
of  the  few  cases  where  a  special  verdict  was  given  in  a  case  of 
treason.  The  case  is  often  stated  in  this  way:  "A  few  ap- 
prentices for  pulling  down  bawdy-houses  were  hanged  for 
treason  \"  It  has  been  stated  by  some  writers  that  pulling 
down  bawdy-houses  was  held  to  be  treason  in  Charles  II. 's 
reign  because,  from  the  King's  known  character,  he  was  sure 
to  be  in  one  of  them,  and  thus  it  was  in  effect  compassing 
the  King's  death.  Stripped  of  all  these  declamatory  state- 
ments, the  facts  seem  to  have  been,  a  mob  assembled,  with  a 
general  design,  and  proceeded  to  commit  various  outrages  to 
carry  out  that  design,  for  this  they  were  tried  for  treason. 
The  report  is  as  follows  : 

"Upon  Easter-Monday  last,  being  the  23rd  day  of  March, 

I         1  Hampden's  speech,  7th  Jannaxy,  1681.     See  Pari.  Hist.  1283. 
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in  the  20th  year  of  the  reign  of  our  Sovereign  Lord  the  King 
that  now  is,  it  being  the  usual  time  of  the  apprentices'  liberty 
for  their  civil  recreations,  a  rude  multitude  of  people  met 
together  in  Moorfields  ;  where  being  so  assembled,  were  in- 
stigated by  some  factious  persons  amongst  them ;  who,  to 
colour  their  design,  insinuated  into  the  rabble  the  pulling 
down  of  bawdy-houses :  under  which  colour  of  reforming 
bawdy-houses,  they  at  length  raised  a  great  hubbub ;  and  so 
increasing  in  their  disorders,  in  a  tumultuous  manner  com- 
mitted many  notorious  crimes.  But  by  the  vigilancy  of  the 
magistrates  of  the  city,  with  the  assistance  of  his  Majesty's 
guards,  were  at  last  reduced :  some  of  the  ringleaders  whereof 
were  apprehended,  and  committed  to  the  gaol  for  their  offences, 
to  receive  their  trials  according  to  the  known  laws  of  the 
land. 

"And  having  been  several  times  examined,  upon  confession 
of  some,  and  pregnant  proof  against  others,  by  a  special  jury  of 
several  knights,  esquires,  and  gentlemen,  of  very  great  worth 
and  esteem,  of  the  county  of  Middlesex, 

"These  persons  following,  to  wit :  Peter  Messenger,  Bichard 
Beasley,  William  Green,  Thomas  Appletree,  John  Earles, 
William  Wilks,  William  Ford,  Richard  Farrell,  Edward 
Cotton,  Edward  Bedell,  Richard  Latimer,  John  Sharpless, 
Richard  Woodward,  Thomas  Limerick,  John  Richardson, 
were  indicted  of  high  treason,  for  levying  of  a  public  war 
against  our  sovereign  Lord  the  King :  and  at  the  goal-delivery 
of  Newgate,  held  at  the  Sessions-house  in  the  Old  Bailey, 
London,  April  1,  1668,  and  continued  till  the  fourth  day ;  on 
which  said  fourth  day,  in  the  presence  of  Sir  John  Keelyng, 
Kt.  Lord  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench, 
Barons  Atkins,  Turner,  and  Rainsford,  and  Sir  William  Wilde, 
Recorder  of  London,  Messenger,  Beasley,  Green,  and  Ai)pletree 
were  called  to  the  bar."  They  severally  pleaded  not  guilty  to 
their  indictments.  A  jury  being  sworn,  the  court  proceeded 
to  their  trial. 

Mr  North.  You  gentlemen  of  the  jury,  these  four,  Peter 
Messenger,  Richard  Beasley,  William  Green,  and  Thomas 
Appletree,  stand  indicted  for  high  treason ;  having  left  their 
obedience  to  our  Sovereign  Lord  the  King,  and  being  in- 
stigated by  the  devil,  upon  the  24th  day  of  March  last  past, 
contrived  a  design  to  levy  war  and  rebellion  against  the 
King,  being  at  the  head  of  four  or  five  hundred  armed  and 
arrayed.  ^ 

Mr  Pemberton.  Gentlemen  of  the  jury,  these  prisoners  at 
the  bar  contrived  and  levied  war,  fell  upon  the  King's  officers, 
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beat  them,  broke  the  prison,  and  let  out  the  prisoners,  some 
for  felony :  among  the  multitude  these  were  four  of  them,  as 
we  shall  endeavour  to  prove. 

Dowson.  On  Easter-Tuesday  I  saw  Beasley  at  the  head 
of  four  or  five  hundred;  he  had  a  sword,  and  I  took  his 
sword  from  him  :  he  had  colours,  a  green  apron  upon  a 
pole.  I  heard  some  of  them  cry,  Down  with  the  red-coats; 
I  saw  Green  there,  but  not  Appletree. 

Lord  Chief  Justice.  Did  they  go  with  the  multitude  or  no, 
or  were  they  with  them  1 

Dowson,  They  were  with  them ;  but  I  cannot  say  they 
went  along  with  them. 

Femberton,  Pray  tell  my  Lord  what  the  multitude  said 
at  that  time. 

Witness,     When  we  fell  on  them,  they  ran  away. 

Lord  Chief  Jiistice,     Did  Beasley  lead  them  on  ? 

Witness.     They  said  he  was  their  captain. 

Cowley,  Beasley  cut  and  wounded  me  on  the  hand.  The 
constable  charged  them  to  be  gone,  and  disperse  themselves ; 
they  struck  at  the  constable,  and  knocked  him  down. 

Lord  Chief  Justice.  Under  what  pretence  did  they  pull 
down  any  house  ] 

Cowley,  The  constable  and  some  more  of  us  beat  them 
up  Nightingale-Lane ;  I  know  not  what  their  pretence  was  :  I 
saw  Appletree  there,  for  he  was  the  first  that  struck  at  the 
constable.     I  cannot  say  I  saw  Green. 

Lord  Chief  Justice,  Did  you  see  them  pull  down  any 
house]     What  did  you  hear  them  say] 

Cowley,     "Down  with  the  bawdy-houses." 

Lord  Chief  Justice.  Did  you  hear  them  talk  of  the  red- 
coats) Was  Green  amongst  them  as  one  that  helped  and 
acted  with  them  ? 

Cowley,  I  saw  him  in  Moorfields  on  Monday,  Tuesday, 
and  Wednesday,  shout  and  throM^  up  his  hat. 

Ball.  I  saw  Messenger  with  the  colours  in  his  hand,  I 
took  him  and  carried  him  to  prison  :  I  did  not  hear  them  cry, 
"  Down  with  honest  houses,"  but  bawdy-houses  :  I  did  not  see 
all  those,  but  only  these  two  (pointing  to  two). 

Lord  Chief  Justice.  Ay,  that  was  the  captain  and  the 
ensign. 

Brookes.  I  saw  Beasley  and  Messenger  in  Moorfields, 
pulling  down  houses  on  Monday,  and  on  Tuesday  at  the  head 
of  three  hundred;  and  at  that  time  we  routed  them.  On 
Wednesday  they  came  with  four  or  five  hundred,  and  crieJ, 
"  Down  with  the  red-coats." 
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Martin.  Beasley  made  a  blow  at  our  ensign,  and  struck  at 
him  with  his  sword. 

Lord  Chief  Justice.     What  was  their  pretence  1 

Witness.     I  cannot  tell. 

Another  witness.  I  saw  Appletree  help  to  pull  down 
Peter  Burlingham's  house,  and  break  another.  There  were 
about  three  hundred  of  them. 

Lord  Chief  Justice,  Had  they  any  colours  1  What  did 
you  hear  them  declare  ? 

Witness.  I  heard  them  declare  nothing,  for  I  had  liked  to 
have  been  knocked  on  the  head. 

Lord  Chief  Justice,  Beasley,  what  do  you  say  for  yourself? 
It  is  sworn  against  you,  that  you  were  at  the  head  of  this 
rabble,  they  called  you  captain,  you  led  them  up;  when  the 
constable  came  to  command  peace  in  the  King's  name,  you 
wounded  him,  so  that  he  is  hardly  able  to  be  here  this  day  : 
Why  did  you  gather  this  multitude  together  1  it  behoves  you 
to  answer  ;   what  reason  had  you  % 

Beasley.     I  do  not  know  the  reason. 

Lord  Chief  Justice.  You  should  give  a  reason  :  after  all  the 
trouble  that  we  have  had  in  this  nation,  it  is  a  sad  thing  that 
a  great  number  of  giddy-headed  people  gather  together,  under 
pretence  of  reformation,  to  disturb  the  peace ;  if  you  can  say  no 
more  for  yourself,  there  will  be  little  trouble  with  you. 

Serjeant  Wilde,  What  was  the  meaning  of  your  gathering 
together  % 

Beasley.     We  went  to  pull  down  bawdy-houses. 

Lord  Chief  Justice,  How  did  you  know  which  were  bawdy- 
houses  ]  If  you  had  known,  you  might  have  indicted  them, 
there  is  a  law  against  them;  this  is  a  strange  kind  of  refor- 
mation, if  a  rabble  come,  and  say,  **This  man  is  a  papist," 
"this  keeps  a  bawdy-house,"  and  would  pull  it  down;  this  is 
a  mad  reformation. 

Messenger,  My  Lord,  that  man  has  sworn  I  was  out 
on  Tuesday,  it  was  Wednesday  before  I  came  forth ;  I  stayed 
at  home  with  my  wife,  because  I  would  not  be  among  them. 

Lord  Chief  Justice.  Did  not  you  carry  a  green  apron  on  a 
pole  for  your  colours  ? 

Messenger,  As  I  passed  along  by  the  route,  they  flung  a 
bottle  at  me,  and  had  liked  to  have  knocked  me  down,  and 
tore  my  apron  ofi*,  and  charged  me  to  carry  it  on  a  pole ;  and 
I  would  fain  have  come  away  from  them,  and  could  not. 

Lord  Chief  Justice.  Make  this  appear,  that  you  would 
fain  have  got  away,  and  that  they  did  force  you  to  do  what  you 
did,  and  I  shall  be  glad  of  it. 
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Messenger,  There  is  none  of  them  here  now  that  were  there 
then. 

Lord  Chief  Justice.  Then  all  that  you  say  is  of  little  use ; 
for  it  is  no  great  thing  to  make  a  lie  to  save  one's  life. 

A  Constable  sworn.  I  heard  they  were  pulling  down 
houses;  I  did  what  I  could  to  preserve  the  King's  peace; 
I  saved  a  great  many  houses  and  goods.  The  next  day  they 
were  near  my  house,  I  endeavoured  to  do  the  same,  this  fellow 
with  his  company  surprised  my  men,  knocked  me  down;  I 
commanded  the  pea^e,  they  beset  me  round  about,  and  cut  me 
over  the  hand  :  I  do  remember  Beasley.  We  were  in  a  place 
where  there  were  three  turnings,  they  knocked  me  down,  beat 
me  so,  I  could  not  tell  who  it  was  that  hurt  me. 

Lord  Chief  Justice.  Do  you  know  any  more  of  this  com- 
pany? 

Constable.  No,  my  Lord :  for  if  the  soldiers  had  not  come, 
they  would  not  have  left  until  they  had  killed  me. 

Pemberton.     Had  you  your  staflF] 

Constable.     Yes ;  but  they  took  it  away  from  me. 

Henry  Bull.     I  saw  Messenger  on  the  Tuesday. 

Lord  Chief  Justice.  You  hear  what  is  said  against  you ; 
you  say  you  were  not  out  on  Tuesday :  he  hath  sworn  you 
were  at  the  head  of  a  company,  with  a  green  apron  on  a  stick, 
and  led  them  up. 

Messevvger.     I  was  npt  there. 

Bull.  I  saw  him  on  Tuesday,  he  and  Beasley,  about  eleven 
o'clock  in  Moorfields,  they  had  gathered  a  great  multitude 
of  four  or  five  hundred,  and  then  they  made  an  attempt  to 
come  into  our  parish,  and  they  cried,  "Down  with  the 
red-coats.'* 

Messenger.  Pray,  my  Lord,  let  my  witnesses  bo  called  in, 
for  they  swear  false. 

Lord  Chief  Justice.  Your  witnesses  shall  be  called.  A 
little  of  due  consideration  beforehand  would  have  done  you 
more  good  than  now. 

Glover.  I  say,  Messenger  was  until  five  o'clock  on  Wed- 
nesday at  Bennet's  house  in  Golden  Lane.  I  don't  know  where 
he  was  on  Monday  and  Tuesday. 

Bennet.  On  Wednesday  Messenger  was  at  a  kinsman's  house. 

Lord  Chief  Justice.  These  two  "witnesses  give  no  account 
of  you,  where  you  were  on  Monday  and  Tuesday. 

Lord  Chief  Justice.     Green,  what  say  you? 

Green.     I  was  not  among  them. 

Lord  Chief  Justice.  It  is  sworn  you  were  amongst  them, 
and  threw  up  your  cap.     Were  you  not  knocked  down? 
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Green.     Yes,  my  Lord. 

Lord  Chief  Justice.  How  could  you  be 'knocked  down  if 
you  were  not  amongst  them  ] 

Cowley.  I  saw  Green  do  nothing;  I  saw  him  with  a 
staff  in  his  hand.  I  did  not  see  him  act  anything  but  follow 
the  colours. 

Green.     I  was  not  among  them  but  as  I  came  home. 

Lord  Chief  Justice.  You  mean  you  did  not  take  part  with 
them,  but  you  were  there ;  it  is  sworn  you  were  on  Tuesday 
following  your  captain  and  the  colours ;  it  is  sworn  by  Mr  Bull 
you  were  among  the  rabble,  and  were  knocked  down :  now  if 
the  jury  do  not  believe  that  you  did  act  among  them,  we  will 
leave  it  to  them. 

Lord  Chief  Justice.     Appletree,  what  say  you? 

Appletree.  I  was  passing  along,  I  saw  a  crowd,  and  I 
went  to  know  what  was  the  matter,  and  a  company  came 
down,  and  some  running  after  me  did  me  a  mischief;  I  did 
not  see  the  constable,  nor  say,  "  Knock  him  down." 

Lord  Chief  Justice.  It  is  sworn  that  you  were  the  first 
man  that  struck  the  constable,  and  that  you  were  at  the  pulling 
down  of  Burlingham's  house. 

Appletree.  I  did  not  offer  to  pull  down  his  house,  nor 
strike  the  constable. 

Abraham  Brooks.  Green  was  in  Peter  Burlingham's  house, 
and  broke  it  down  so  that  you  might  have  ridden  a  horse 
through  it ;  I  spoke  to  him  two  or  three  times  to  leave  off, 
and  if  I  had  not  stooped  suddenly  he  had  struck  me  down 
with  a  bedstaff. 

Cowley.  I  saw  him  on  Tuesday  with  the  company,  and  I 
saw  him  strike  at  the  constable. 

Lord  Chief  Justice.  Gentlemen  of  the  Jury,  the  prisoners  are 
indicted  for  high  treason,  for  levying  of  war  against  the  King. 
By  levying  of  war  is  uot  only  meant,  when  a  body  is  gathered 
together,  as  an  army,  but  if  a  company  of  people  will  go  about 
any  public  reformation,  this  is  high-treason,  if  it  be  to  pull 
down  inclosures,  for  they  take  upon  them  regal  authority* ;  the 
way  is^worse-  than  the  thing.  These  people  do  pretend  their  de- 
sign Was' aggS^iist  bawdy-houses ;  now  for  men  to  go  about  to 
pull  down  houses,  under  the  pretence  of  bawdy-houses,  with  a 
captain,  and  an  ensign,  and  weapons,  is  high-treason,  because 
it  doth  betray  the  peace  of  the  nation,  for  every  subject  is  as 
much  wronged  as  the  King ;  if  every  man  may  reform  what  he 
will,  no  man  is  safe  :  therefore  this  thing  is  of  desperate  conse- 
quence, we  must  make  this  for  a  public  example:  there  is  reason 
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we  should  be  very  cautious,  we  are  but  newly  delivered  from 
rebellion,  and  we  know  that  that  rebellion  first  began  under  the 
pretence  of  religion  and  the  law,  for  the  devil  has  always 
this  vizard  upon  it;  that  rebellion  began  thus,  therefore  we 
have  great  reason  to  be  very  wary  that  we  fall  not  again  into 
the  same  error,  but  it  should  be  carried  on  with  a  watchful 
eye.  And  because  apprentices  hereafter  shall  not  go  on  this 
road,  we  will  have  the  solemn  resolution  of  all  the  judges, 
and  therefore  you  are  to  find  specially.  You  must  find  the 
matter  of  fact,  and  we  the  judges  will  assemble  together  in 
a  sober  way,  to  give  judgment,  whether  it  be  high-treason 
or  not;  not  that  we  doubt  it,  for  we  know  it  is  high- 
treason,  but  for  general  satisfaction.  It  is  proved  that  Beasley 
went  as  their  captain,  with  his  sword,  and  flourished  it  over 
his  head  ;  Messenger  was  there  with  his  green  apron  on  a  pole 
in  Moorfields  on  Tuesday,  and  on  Wednesday  he  was  in  the 
same  posture  again. 

Prisoners.     My  Lord,  we  would  have  our  witnesses  heard. 

Lord  Chief  Justice.  You  shall  have  no  wrong  done  to  you. 
As  for  Green,  it  is  proved  he  was  with  them  shouting,  and 
casting  up  his  cap :  now  the  act  that  any  one  does  in  such  a 
tumult  is  the  act  of  all,  if  they  all  join  together.  He  was 
following  on  Tuesday,  on  Wednesday  he  was  taken.  Apple- 
tree  was  the  first  man  that  struck  the  constable,  and  pulled 
down  Burlingham's  house. 

Edmund  Bedell  and  Richard  Latimer  were  put  to  the  bar. 

King's  counsel.  Gentlemen  of  the  jury,  Bedell  and  Latimer 
stand  indicted  for  high-treason;  for  on  the  24th  of  March 
assembling  themselves  together,  to  the  number  of  four  or  ^yq 
hundred  persons,  to  levy  war  and  rebellion. 

Keeper  of  Finsbwry  Prison.  I  was  from  home;  when  I 
came  home  I  found  the  pristm-doors  open,  and  they  had  let 
out  their  own  company  and  two  others;  I  locked  up  the  prison- 
doors,  they  gathered  together  about  the  prison,  their  captain 
came  with  his  half-pike,  and  commanded  me  to  open  the  door. 
I  told  them  I  would  not.  They  told  me,  we  have  been  ser- 
vants, but  we  will  be  masters  now ;  and  if  you  will  not,  we 
will  do  your  business  for  you.  They  had  swords,  belts,  and 
half-pikes,  they  pushed  at  me ;  I  parleyed  with  them  when  I 
saw  there  was  no  remedy.  I  let  their  captain  in,  and  when  he 
could  find  none  of  his  company  he  went  away;  but  had  it  not 
been  for  the  company  that  stood  without,  I  would  have  kept 
him  fast  enough. 

Lord  Chief  Justice.  Were  any  of  these  that  stand  at  the 
bar,  at  Clerkenwell,  with  sticks  1 
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Another  Witness,  I  saw  Latimer  there  knocking  at  the 
gate,  the  prison  was  broken  open,  and  there  came  down 
Justice  Welsh  to  disperse  them ;  they  let  out  two  of  their  own 
rabble,  and  two  of  the  felons. 

Another  witness.  Nine  o'clock  on  Friday,  I  went  to 
the  gate  of  the  New-prison,  they  came  and  clapped  a  bar 
between  the  gates  to  open  them,  I  saw  Latimer  throwing 
stones  at  the  windows.  Justice  Welsh  would  have  taken  some 
of  them ;  they  cried  out,  "  One  die,  all  die.'* 

William  Biggs.  Their  number  was  about  four  or  five 
hundred ;  I  got  out  two  files  of  men,  took  four,  whereof  this 
Bedell  was  one. 

Lord  Chief  Justice.     What  do  you  say  to  this  ] 

Latimer.  This  man  has  a  spite  against  me,  my  Lord ;  for 
getting  up  behind  the  coach,  I  let  my  whip  fall  and  gave  him 
a  lash. 

Lord  Chief  Justice.  What  made  you  there?  Bedell,  what 
do  you  say  for  yourself  1 

Bedell.  I  was  in  Southwark,  and  came  to  Bishopsgate 
Street,  and  met  a  friend,  we  drank  four  fiagons  of  beer,  so 
that  I  got  a  little  too  much  drink  and  stood  and  looked  at  the 
prisoners  at  Bishopsgate  ;  my  uncle  coming  along,  I  went  with 
him  a  little  way,  and  turned  about  and  left  him.  There  was 
a  man  came  and  said,  will  you  not  go  .and  see  what  they  do  in 
the  fields'?  and  it  was  my  hard  fortune  to  be  among  them, 
I  followed  them  without  doing  any  harm,  and  they  went  down 
Old  Street  to  Clerkenwell;  I  did  not  break  the  prison,  nor 
do  not  know  where  the  prison  is;  a  company  made  up  to 
them,  and  they  began  to  run. 

Lord  Chief  Justice.  What  did  you  say  when  they  ran 
away  1     Did  you  not  say,  "  Face  about  1 " 

Prisoner.  Your  Lordship  heard  so,  but  I  did  not  say,  **  Face 
about."  ' 

Lord  Chief  Justice.  You  gentlemen  of  the  jury,  you  see 
what  the  indictment  is:  they  gathered  a  multitude  together 
at  Clerkenwell,  had  a  captain  with  a  half-pike,  came  to 
the  prison,  forced  open  the  door,  brought  out  two  of  their 
own  crew,  and  two  of  the  felons ;  said,  they  had  been  ser- 
vants before,  but  now  would  be  masters;  and  cried  out,  '*  One 
die,  all  die.'*  You  have  three  witnesses  that  swear,  that 
these  two  were  there.  The  keeper  says,  he  was  forced  to 
come  to  a  parley  with  them,  and  took  in  their  captain,  to  give 
him  satisfaction  that  there  was  none  other  there  of  their  gang. 
Bedell  says  he  was  there,  but  he  was  drunk,  which  is  no 
sufficient  excuse. 
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Richard  Cotton,  John  Earles,  William  Wilde,  liichard 
Farrel,  William  Ford  were  set  to  the  bar. 

Sir  PhUip  Howard.  Some  people  came,  and  told  me  the 
tumult  was  greater  than  it  was  when  Lord  Craven  was  there, 
and  desired  my  assistance ;  I  went  into  the  fields,  and  divided 
my  men  half  on  the  one  side,  and  half  on  the  other  :  the  people 
looked  upon  us  contemptibly,  tha.t  they  told  us  we  should 
quickly  be  unhorsed  ;  therefore  I  charged  my  men  not  to  let 
any  man  come  within  my  arms.  They  had  a  sheet  for  their 
colours ;  when  they  saw  my  horse  they  got  into  the  field,  and 
stood  as  if  they  did  not  fear  us ;  I  ordered  some  of  my  men  to 
go  and  take  him  that  had  the  colours,  and  so  our  men  did ;  I 
called  for  a  constable,  but  there  was  no  constaV)le  to  be  found : 
I  thought  myself  to  govern  them,  and  to  bring  them  into  better 
order.  At  length  this  man  came  with  his  watch,  and  I  de- 
livered them  into  his  hands,  and  I  believe  these  are  the  men 
that  I  delivered  to  the  constable. 

Sir  Edward  Fish,  I  cannot  say  that  these  were  any  of 
the  persc^ns  that  we  took,  but  there  was  a  multitude  gathered 
together,  we  desired  them  to  go  home  ;  they  took  up  brick- 
bats, and  said,  they  had  as  much  to  do  there  as  we  hod.  I 
took  a  hanger  from  one  of  them  myself,  which  is  here  in  the 
court. 

Robert  Hoydon,  There  came  a  troop,  and  they  thought  it 
had  been  the  Duke  of  York's  troop,  they  ran  with  brickbats 
in  their  hands  to  them,  and  said,  if  the  King  did  not  give 
them  liberty  of  conscience,  May-day  must  be  a  bloody  day. 

Another  Witness,  They  asked  if  the  Duke  of  York  was 
there,  answer  was  made,  "Yes,"  thinking  they  would  have  been 
satisfied  and  dispersed ;  notwithstanding  they  came  up  to  the 
Windmills,  and  flung  stones  amongst  us. 

Capt.  Wilding,  We  desired  them  to  disperse,  and  go 
home;  they  told  tne,  "No,  they  would  be  with  us  ere  long  at 
Whitehall." 

Another  Captain,  I  was  forced  to  make  some  resistance, 
they  flung  stones  very  thick  at  us,  saying,  "  These  Life  Guard 
rogues  are  but  a  few/'  and  because  I  commanded  one  of  my 
officers  to  seize  one  of  them,  they  cried,  "Knock  down  the 


rogue. 


» 


Another  Witness,  I  desired  them  to  go  home ;  their  answer 
was  that  we  were  rogues  aud  dogs,  and  ere  long  they  would  come 
and  pull  Whitehall  down :  and  their  word  was,  "  Hey,  now 
or  never." 

Constable,     I  had  these  three  at  the  bar;  but  not  Wilde. 

Lord  Chief  Justice.     You  say  the  others  were. 
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Constable,     Yes. 

Pike.     I  saw  Cotton  breaking  down  Burlingham's  house, 

Gillington,     I  will  swear  Cotton  was  one  of  them. 

Lord  Chief  Justice,  Sir  Pliilip  Howard  says  he  delivered 
five  to  the  constable,  and  the  constable  says  he  does  not  know 
whether  these  be  the  persons,  but  it  is  the  same  thing  if 
they  were  among  those  that  did  it. 

Serj,  Wilde.     Yea,  the  thing  is  the  same. 

Lord  Chief  Justice,  You  hear  the  indictment  is  for  hij^h- 
treason;  you  are  persons  of  thu  same  com])any,  what  do  you 
say  for  yourselves  1 

Prisoners.     We  were  not  there. 

Serj.  Wilde.     The  constable  swears  it. 

Constable,  I  cannot  say,  these  were,  but  two  of  them, 
Farrel  is  one. 

Prisoner.  I  was  walking  to  Islington,  and  marched  a 
little  way  with  them,  but  did  nothing. 

Lord  Chief  Justice.     Where  were  you  taken  ? 

Prisoner.  By  Holly  well  Lane,  and  I  was  alone,  and  a 
horseman  rode  after  me,  and  asked  me  if  I  were  not  one  of 
them. 

Lord  Chief  Jufttice,  All  the  constable  says  is  this :  Men 
were  delivered  to  him  by  the  guard,  and  this  man  does  not  deny 
that  the  guard  took  him,  but  he  did  nothing ;  many  people  are 
walking  abroad  in  the  holiday ;  it  is  a  pity  to  take  away  a 
man's  life  without  sufficient  evidence.  Farrel,  what  do  you 
say  ? 

Fa/rrd,     I  was  with  my  father  and  mother  all  the  holidays. 

Lord  Chief  Jtistice.     Cotton,  what  say  you? 

Cotton.  I  came  thi-ough  Moorfields  about  noon,  and  I  was 
taken  by  one  of  the  life-Guards. 

Serj,  Wilde.     But  you  were  pulling  down  a  house. 

Witness,  He  was  pulling  down  a  house  on  Monday,  I  was 
informed,  and  he  was  commonly  among  the  players  at  pigeon- 
holes; and  after  he  had  been  pulling  down  a  house,  he  was 
looking  about  to  see  what  he  could  light  of. 

Prisoner.     As  I  have  a  soul  to  save  he  swears  falsely. 

Lord  Chief  Justice.     Have  a  care  what  you  say. 

Gentlemen  of  the  jury,  five  more  are  indicted  for  the  same 
disorder  the  rest  were,  we  have  now  a  little  more  discovery  of 
their  rising,  they  thought  the  Duke  of  York  had  been  in  the 
fields,  and  that  enraged  them  the  more,  they  taking  Sir  Philip 
Howard  for  the  Duke  of  York ;  when  he  desired  them  to 
disperse  and  go  home,  they  said,  they  would  not  for  such 
rogues  as  the  King's  life-Guards,  but  they  would  soon  be  at 
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Wliiteball:  but  you  shall  see  what  a  disguise  is  put  upon  it: 
If  the  King  will  not  give  us  liberty  of  conscience,  May-day 
shall  be  a  bloody  day.  This  is,  gentlemen,  to  give  us  an  alarm, 
that  we  may  not  be  too  secure :  and  this  must  be  punished  as 
high-treason,  else  we  destroy  all.  I  think  nobody  would  have 
the  innocent  to  suffer :  I  had  rather  a  guilty  person  should 
escape,  than  a  guiltless  person  suffer.  You  hear  the  constable 
cannot  swear  that  all  those  were  the  men,  and  some  others, 
because  in  such  a  hurry  a  particular  person  cannot  be  known ; 
except  you  know  any  of  them  by  sight,  I  cannot  see  how  you 
can  find  them  guilty;  God  forbid. 

John  Richardson,  Ihomaa  Limerick,  Kichard  Woodward, 
were  placed  at  the  bar. 

Pemberton.  You  gentlemen  of  the  jury,  these  three  stand 
indicted  as  the  others,  for  levying  war  and  rebellion  in 
Hoi  bom. 

William  Rogers.  I  found  this  man  at  the  head  of  a  party, 
took  him,  and  committed  him  to  the  charge  of  a  company. 

Lord  Chief  Justidb,  Was  he  leading  them  on  ]  Are  you 
sure  he  was  there  % 

Witness.  He  will  not  deny  that  he  was  there,  he  made 
no  resistance  at  all ;  for  we  had  three  or  four  companies  ready 
to  surprise  them. 

Mrs  Burlingham.  This  was  the  first  man  that  laid  hands 
to  pull  down  my  house. 

Serj.  Wilde.     Mistress,  was  yours  a  bawdy-house  ? 

Mrs  BurUngham.     No  ;  but  they  dragged  me  out  of  it. 

Lord  Chief  Justice.     Was  your  house  pulled  down? 

Uushan^s  cmsvyer.  Yes :  and  all  my  goods  destroyed,  and 
ten  pounds  in  gold  taken  out  of  my  wife's  pocket. 

Another  Witness.  I  cannot  say  Woodward  took  anything 
out  of  the  house. 

Lord  Chief  Justice.  Did  he  go  along  with  them,  or  had  he 
a  staff  in  his  hand  ? 

Witness.  Kichardson  is  a  tapster ;  I  heard  him  say  he  had 
made  work  for  us,  for  he  had  helped  to  pull  down  a  house. 

John  Hand.  On  Saturday  last  at  six  o'clock,  I  heard  him 
with  the  red  hair  say,  I  have  made  work  for  you  all ;  I  do  not 
know  what  he  is. 

L(yrd  Chief  Justice.     What  do  you  say  for  yourself  1 

Limerick.  I  went  to  see  what,  the  tumult  was,  for  I 
lodged  hard  by ;  when  they  had  pulled  down  the  house,  some 
i-an  one  way,  and  some  another ;  I  was  going  to  Westminster, 
and  as  I  was  walking  up  Holborn,  the  rest  were  at  my  heels. 

Lord  Chief  Justice,     That  was  because  you  was  their  captain. 
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and  dragged  the  woman  out  of  the  house  that  says  she  hath  lost 
all  she  had.     Woodward,  what  say  you  ? 

Woodward,  Brooks  gave  me  a  black  pot  to  drink,  I  stayed 
no  longer  than  the  drinking  of  that. 

Lord  Chief  Jtistice.  What  do  you  say  that  Richardson 
pulled  down  the  woman's  house  1 

Woodward,  There  was  a  whore  that  clapped  hands  on  me, 
I  wrung  myself  from  her,  and  told  her  that  her  house  should 
be  pulled  down. 

Lord  Chief  Jtistice.  Truly  I  see  scarce  an  apprentice  among 
you  all,  and  I  am  glad  of  it  there  is  no  more. 

Witness,  I  dogged  him  home  to  his  master's  house,  but 
did  not  lay  hold  on  him. 

Woodward,  I  am  very  innocent  of  anything  of  hurt  that 
I  did. 

Lord  Chief  Justice,     Prove  it. 

Woodward,  I  was  alone ;  how  can  I  prove  it  ?  I  was  not 
all  the  holidays  abroad. 

The  apprentice's  rrmster.  All  Monday  he  was  at  home,  and 
on  Tuesday  he  was  at  home. 

Serj,  Wilde.  It  is  impossible  for  him  to  be  one  of  them ; 
you  might  mistake. 

Lord  Chief  Jtistice,  You  gentlemen  of  the  jury,  in  this 
case  take  notice:  Woodward,  they  say,  was  there  with  a 
stick  in  his  hand.  I  would  have  you  take  notice  that  there 
is  but  one  witness :  for  the  other  you  have  his  own  brags,  if 
you  will  believe  him,  that  he  pulled  down  a  house ;  you  have 
no  other;  if  you  will  believe  him  to  be  a  bragging  fool,  you 
may.     Now  for  Limerick's  witness. 

Witness,  This  man  did  lie  in  my  house,  he  never  stayed 
out  after  nine  or  ten  of  the  clock  :  he  was  at  home  every  night 
betimes,  and  gave  me  all  his  money  to  lay  up,  he  earneil  sixteen 
pence  a  day. 

Lord  Chief  Jtistice,     What  can  you  say  1 

Another  Witness,  I  can  say  nothing  but  that  he  is  a  very 
honest  man. 

John  Sharpless,  was  placed  at  the  bar. 

Femberton.  Gentlemen,  He  stands  indicted  for  high-treason, 
stirring  up  rebellion  in  Poplar  at  the  head  of  five  hundred 
persons,  and  pulling  down  houses  in  Batcliff  Highway. 

John  Harding,  Owen  Maxum,  witnesses  called,  but  came 
not  against  the  prisoner. 

Lord  Chief  Jtistice,  Gentlemen  of  the  jury,  you  know  for 
matter  of  fact  you  are  judges :  if  you  are  not  satisfied  in  the 
evidence,  you  cannot  find  them  guilty.     Consider  who  those 
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The  jury  being  dismissed  to  consider  of  their  verdict,  after 
a  short  stay  returned,  and  found  as  to  Messenger,  Apple- 
tree,  Beaslej,  and  Green,  that  according  to  the  time  in  the 
indictment  mentioned,  they  met  together  in  a  riotous  manner 
in  East  Smithfield  in  Middlesex,  and  about  Moorfields,  under 
colour  to  pull  down  bawdy-houses.  That  their  captain  was 
Beasley,  who  led  them  on  with  his  sword  drawn,  that  they 
had  their  ensign  carried  by  Messenger,  which  was  an  apron 
carried  upon  a  pole,  and  so  they  marched  with  their  conductor. 
That  they  resisted  the  constable  who  charged  them  in  the 
King's  name  to  keep  the  peace,  struck  him,  and  took  away  his 
staff;  that  these  several  persons  were  abettors  in  that  tumult. 

As  to  Bedell  and  Latimer,  they  found  that  a  gi-eat 
number  of  people  were  met  together  armed  with  swords,  clubs, 
and  staves  at  Clerkenwell  Green,  to  break  New-prison  there; 
their  commander,  who  had  a  pike  in  his  hand,  came  to  New- 
prison,  and  released  the  prisoners,  some  whereof  were  com- 
mitted for  felony;  that  when  they  were  commanded  to  be 
gone,  they  cried  out  that  they  had  been  servants,  but  now 
they  would  be  masters;  and  that  these  persons  were  seen 
acting  in  the  tumult,  and  there  taken. 

As  for  Cotton,  they  found,  that  riotous  persons  were  met 
together  upon  the  2'lth  of  March  with  a  great  number  of 
people  armed  with  swords,  and  such-like  warlike  weapons, 
for  piUling  down  bawdy-houses :  that  when  Sir  Philip  Howard 
with  the  King's  guards  came  to  them,  and  commanded  them  to 
depart,  they  refused ;  and  when  it  was  given  out  that 
Sir  Philip  Howard  was  the  Duke  of  York,  they  were  enraged 
the  more,  and  declared  that  if  the  King  would  not  give  them 
liberty  of  conscience,  they  would  make  May-day  a  bloody 
May-day,  threatening  to  pull  down  Whitehall ;  and  very  con- 
temptuously slighted  the  King's  guards,  because  they  were  but 
a  small  number:  and  Cotton  was  proved  to  be  one  of  them 
in  the. action,  and  all  along  acting  in  the  riot. 

As  to  Limerick,  he  was  met  with  the  same  pretence 
of  pulling  down  of  bawdy-houses,  being  armed  as  the  rest 
were,  and  was  owned  by  the  rabble  to  be  the  captain  of 
their  company :  that  he  with  his  companions  pulled  down  the 
house  of  Peter  Burlingham,  and  stole  his  goods.  The  rest 
were  found  Not  guilty. 

The  jury  having  thus  found  specially,  the  Lord  Chief 
Justice  commanded  the  prisoners  to  the  bar,  to  whom  he 
spoke  to  this  effect :  '*  We  all  now  see  what  great  cause  we 
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have  to  bless  God,  that  we  live  under  so  merciful  a  prince,  jggg^ 
and  so  good  a  law;  not  only  one  prince  hath  been  so  merciful,  — 
but  such  has  been  the  graciousness  of  former  kings  of  England,  ^2?*^*^  ' 
that  we  rarely  find  any  severity  used  in  the  execution  of  penal 
statutes,  where  any  fair  means  could  have  any  effect  at  all. 
Our  justice  is  not  privately  but  publicly  administered  in  the 
sight  of  all  people,  like  a  beacon  that  gives  warning  to  all;  so  that 
all  might  take  notice  thereof,  and  avoid  the  like  danger  that 
othera  have  fallen  into.  The  prisoners  more  especially  ought  to 
bless  God,  and  seriously  reflect  within  themselves  the  great 
mercifulness  of  our  King  and  law  :  for  hereby  tliey  see  they 
have  not  been  served  as  they  have  served  others  (for  then 
upon  the  very  apprehending  of  them  they  might  have  received 
their  execution),  but  contrariwise,  they  have  had  a  fair  trial, 
not  by  strangers,  but  by  their  own  country  and  neighbours, 
having  had  the  liberty  to  speak  what  they  could  for  them- 
selves, and  witnesses  for  them,  so  that  if  it  were  possible  all 
might  have  been  found  innocent ;  and  he  heartily  wished  all 
could  have  been  so  found ;  and  that  some,  blessed  be  God,  are 
not  found  guilty,  and  to  them  he  hoped  this  would  be  a  suffi- 
cient warning ;  as  to  all  the  eight,  against  whom  the  verdict  was 
specially  found,  the  court  took  further  time  (because  they 
would  advise  thereof)  before  they  would  give  their  judgment 
whether  high- treason  or  no,  it  being  declared  by  my  Lord 
Chief  Justice  to  be  matter  of  law ;  and  in  the  mean  time  these 
persons  were  to  remain  in  safe  custody  in  his  Majesty's  gaol  at 
Newgate. 

"  The  other  six,  Earles,  Wilks,  Woodward,  Farrel,  Richard- 
son, Ford,  who  the  jury  acquitted  of  the  offence  whereof 
they  stood  charged,  after  several  admonitions  by  the  court 
for  their  future  good  behaviour,  were  discharged." 

The  special  verdict  of  the  jury  was  considered  by  all  the 
judges,  and  the  proceedings  that  took  place  on  it  are  thus 
reported  by  Chief  Justice  Kelyng* : 

"Memorandum,  that  at  the  sessions  at  the  Old  Bailey,  after 
Easter,  in  the  twentieth  year  of  King  Charles  II.,  several  dis- 
solute persons  having  on  Easter-Tuesday  and  Wednesday  next 
before  assembled  together,  and  led  by  persons  whom  they 
called  captains,  and  having  colours,  viz.  aprons,  &c,  on  staves, 
went  to  several  places  on  pretence  to  pull  down  bawdy-houses, 
and  break  open  prisons  and  set  prisoners  at  liberty;  and 
having  actually  pulled  down  some  houses,  and  broke  up  the 
prison  at  Clerkenwell,  and  let  out  four  prisoners  there,  were 
by  the  direction  of  the  King's  counsel,  viz.  Mr  Attorney,  Sir 
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Jeffery  Palmer,  having  order  to  proceed  against  them,  he 
directed  four  indictments  to  be  preferred  against  them  who 
were  taken,  viz.  one  indictment  against  Peter  Messenger, 
Kichard  Beasley,  William  Green,  and  Thomas  Appletree,  and 
another  indictment  against  Edward  Cotton,  and  a  third  against 
Edward  Bedell  and  Kichard  Latimer,  and  a  fourth  against 
Thomas  Limerick.  All  the  indictments  were,  that  they  with 
other  persons  to  the  number  of  500,  unknown  to  the  jurors, 
being  armed  in  a  warlike  manner  with  swords,  half-pikes, 
halberts,  long  staves,  and  other  arms  offensive  and  defensive, 
with  force  and  arms,  unlawfully  and  traitorously  assembled 
themselves  together,  and  levied  war  against  the  King,  &c. 
And  first  I  told  them  they  had  not  done  well  to  make  so  many 
several  indictments,  for  by  that  means  the  King's  evidence 
would  be  broken ;  whereas  if  all  had  been  put  into  one  indict- 
ment, the  evidence  as  to  the  main  design  would  have  been 
entire  against  all :  and  then  the  assembling  in  several  places  to 
the  same  intent  had  made  the  matter  more  foul,  and  would 
have  been  aptly  given  in  evidence  against  them  all  to  the  same 
jury,  and  the  several  acts  which  each  of  them  did,  would  have 
come  in  better.  But  however  we  proceeded  upon  the  indict- 
ments as  they  were ;  and  after  the  evidence  given  against  the 
four  in  the  first  indictment,  when  I  came  to  give  directions  to 
the  j  ury,  I  told  them  that  although  I  was  well  satisfied  in  my  own 
judgment,  that  such  assembling  together  as  was  proved,  and 
the  pulling  down  houses  on  the  pretence  they  were  bawdy- 
houses,  was  high-treason,  because  they  took  upon  them  regal 
power,  to  reform  that  which  belonged  to  the  King  by  his  law 
and  justices  to  correct  and  reform ;  and  it  would  be  a  strange 
way  and  mischievous  to  all  people  to  have  such  a  rude  rabble 
without  an  indictment  to  proceed  in  that  manner  against  all 
persons'  houses  which  they  would  call  bawdy-houses,  for  then 
no  man  were  safe ;  therefore  as  that  way  tore  the  government 
out  of  the  King's  hands,  so  it  destroyed  the  great  privilege  of 
the  people,  which  is  not  to  be  proceeded  against,  but  upon  an 
indictment  first  found  by  a  grand  jury,  and  after  upon  a  legal 
trial  by  another  jury,  where  the  party  accused  was  heard  to 
make  his  defence ;  yet  I  told  them,  because  the  kings  of  this 
nation  had  oftentimes  been  so  merciful,  as  when  such  outrages 
had  been  heretofore  done,  not  to  proceed  capitally  against  the 
offenders,  but  to  proceed  against  the  offenders  in  the  Star 
Chamber,  being  willing  to  reduce  their  people  by  milder  ways 
if  it  were  possible  to  their  duty  and  obedience ;  yet  that  lenity 
of  the  King  in  some  cases  did  not  hinder  the  King  when  he 
saw  there  was  need  to  proceed  in  a  severer  way,  to  take  that 
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course  which  was  warranted  by  law,  and  to  make  greater  ex- 
amples, that  the  people  may  know  the  law  is  not  wanting  so 
far  to  the  safety  of  the  King  and  his  people,  as  to  let  such  out- 
rages go  without  capital  punishmeut,  which  is  at  this  time 
absolutely  necessary,  because  we  ourselves  have  seen  a  rebellion 
raised  by  gathering  people  together  upon  fairer  pretences  than 
this  was :  for  no  such  persons  use  at  first  to  declare  their 
wickedest  design  ;  but  when  they  see  that  they  may  eflfect  their 
design,  then  they  will  not  stick  to  go  further,  and  give  the 
law  themselves,  and  destroy  all  that  oppose  them.  But  yet 
because  there  was  nobody  of  the  long  robe  there  but  my  brother 
Wilde,  then  Recorder  of  London,  and  myself,  and  that  this 
example  might  have  the  greater  authority,  I  did  resolve  that 
the  jury  should  find  the  matter  specially,  and  then  I  would 
procure  a  meeting  of  all  the  judges  of  England,  and  what  was 
done  should  be  by  their  opinion,  that  so  this  question  might 
have  such  a  resolution  as  no  person  afterwards  should  have 
reason  to  doubt  the  law,  and  all  persons  might  be  warned  how 
they  for  the  time  to  come  mingle  themselves  with  such  rabble 
on  any  kind  of  such  pretences :  and  thereupon  the  jury  as  to 
the  fii  st  four  in  the  first  indictment  gave  a  special  verdict  to 
this  effect,  viz. 

"  They  find  that  the  24th  of  March  last,  a  great  number  of 
persons,  to  the  number  mentioned  in  the  indictment,  were 
assembled  in  East  Smithfield  and  Moorfields,  in  the  county  of 
Middlesex,  with  arms  mentioned  in  the  indictment,  on  pretence 
of  pulling  down  bawdy-houses ;  that  Beasley  led  them,  and  was 
called  their  captain,  and  had  in  his  hand  a  naked  sword,  which 
he  brandished  over  his  head ;  and  that  Messenger  had  a  piece 
of  green  apron  on  a  staff,  which  he  flourished  as  colours  in  the 
head  of  the  company ;  and  that  Beasley  and  ho  led  the  company 
as  their  leaders ;  that  they  did  the  like  on  Wednesday  the  25th 
of  March,  and  were  breaking  down  houses.  That  Peverell,  one 
of  the  constables  of  Middlesex,  having  a  constable's  staff  in  his 
hand,  came  to  them  with  other  persons  to  aid  him,  and  charged 
them  to  depart  and  keep  the  peace,  and  thereupon  Beasley  with 
his  sword  struck  him,  and  wounded  him ;  and  several  persons 
assembled  with  him,  struck  him  down,  and  took  away  his 
constable's  staff.  That  the  said  William  Green  was  among 
them,  casting  up  his  cap,  and  hollowing,  with  a  staff  in  his 
hand ;  and  that  whilst  he  was  amongst  them  he  was  knocked 
down  by  a  party  of  the  King's  soldiers  that  came  to  suppress 
them,  and  was  then  taken.  That  Beasley  struck  at  the  ensign 
that  led  those  soldiers.  That  the  said  Appletree  was  amongst 
them  both  days,  and  was  the  first  that  struck  at  Peverell  the 
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constable,  and  was  amongst  them  at  Burlingham's  house  on 
Saffron  Hill  in  the  county  of  MiddlcRex,  and  pulled  part  of  the 
house  down,  and  the  next  house  to  it,  and  struck  at  one  that 
admonished  him  to  be  quiet.  And  if  upon  the  whole  matter,  it 
shall  seem  to  the  Court  that  they  are  guilty  of  the  offence 
mentioned  in  the  indictment,  then  they  find  them  guilty,  &c. 

''On  the  second  indictment  as  to  Cotton  alone,  the  jury  did 
find  that  at  the  time  and  place  mentioned  in  the  indictment,  a 
great  number  of  persons,  to  the  number  mentioned  in  the  in- 
dictment, met  together  armed  with  swords,  clubs,  staves,  and 
other  weapons,  under  pretence  of  pulling  down  bawdy-houses, 
and  had  a  cloth  on  a  staff  for  an  ensign  carried  before  them. 
And  that  Sir  Philip  Howard,  with  a  troop  of  the  King's  guards, 
found  them  armed  in  such  seditious  manner,  and  commanded 
them  to  disperse ;  that  they  refused  so  to  do,  and  threw  stones 
at  him ;  that  some  of  them  enquired  who  it  was  that  led  those 
guards,  whether  it  was  the  Duke  of  York  ?  And  being  told  it 
was,  they  presently  threw  stones  at  Sir  Philip  Howard,  who  led 
the  horse ;  and  some  of  them  said,  that  unless  the  King  would 
give  them  liberty  of  conscience.  May-day  should  be  a  bloody 
day;  others  bid  kill  the  guards,  and  others  said,  that  they 
would  come  and  pull  down  Whitehall ;  and  others  said,  they 
would  be  with  them  at  Whitehall  (the  King's  Capital  Palace), 
and  that  they  cared  not  for  the  guards,  for  they  were  but  two 
or  three  hundred,  and  they  could  easily  knock  them  on  the 
head ;  that  they  continued  many  hours,  till  they  were  dispersed 
by  the  guards.  That  Cotton,  who  was  indicted,  was  one  of 
them  assembled  in  this  manner,  and  that  Cotton  was  amongst 
them  the  next  day  when  they  were  assembled  in  the  same 
manner,  and  was  pulling  down  a  house  in  the  parish  of  St 
Leonard,  Shoreditch,  in  the  county  of  Middlesex ;  and  if  on  the 
whole  matter,  &c. 

"On  the  third  indictment  against  Bedell  and  Latimer,  the 
jury  find  that,  the  day  and  place  mentioned  in  the  indictment, 
a  great  number  of  persons,  to  the  number  mentioned  in  the 
indictment,  armed  as  in  the  indictment,  did  meet  together 
on  Clerkenwell  Green,  in  the  county  of  Middlesex,  on  pretence 
of  breaking  open  prisons,  and  releasing  prisoners;  that  one 
of  them  who  had  a  half-pike  in  his  hand,  owned  himself  to 
be  their  captain ;  that  they  came  so  assembled  together  to  a 
place  there  called  the  New  Prison,  being  a  public  prison  of  the 
county  of  Middlesex,  and  then  and  there  said,  that  they  came 
to  search  for  prisoners;  and  brake  open  the  prison  doors, 
and  let  out  four  prisoners,  two  whereof  were  committed  thither 
for  felony,  and  two  for  other  offences;  and  that  they  being 
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charged  to  depart,  replied,  they  had  been  servants  long,  but 
now  they  would  be  masters ;  that  some  being  taken,  they 
cried,  *One  die,  and  all  die.'  That  Latimer  was  amongst  them, 
and  active  in  breaking  of  the  prison,  and  was  with  the  rest 
in  the  prison  after  it  was  broken  open  ;  and  that  Bedell  was 
there,  and  being  pursued  by  one  of  the  King's  soldiers,  called 
out  to  the  rest  of  the  company  to  face  about,  and  not  to  leave 
him  :  and  if  on  the  whole,  &c. 

"On  the  fourth  indictment  against  Limerick  the  jury  find, 
that  the  day,  year,  and  place,  in  the  indictment  mentioned, 
a  great  number  of  persons,  to  the  number,  &c.  assembled  to- 
gether on  pretence  of  pulling  down  of  bawdy-houses;  and 
being  armed  prout  in  the  indictment,  they  marched  in  warlike 
maimer,  and  the  said  Limerick  led  them  as  their  captain  with 
a  club  in  his  hand,  and  was  owned  by  the  company  to  be  their 
captain :  that  the  said  Limerick  had  the  said  persons  to  the 
house  of  Peter  Burlingham,  and  they  pulled  down  the  said 
house,  and  destroyed  and  took  away  divers  goods  of  the 
said  Burlingham's,  to  the  value  of  X30.  And  if  on  the  whole 
matter,  ko, 

"And  in  Easter  Term  following,  all  the  Judges  met  at 
my  chamber,  there  being  then  but  eleven.  My  Lord  Bridgeman, 
who  was  Chief  Justice  of  the  Common  Pleas,  being  then  Lord 
Keeper,  the  Judges  were  myself.  Chief  Justice  of  the  King's 
Bench,  Sir  M.  Hale  the  Chief  Baron,  and  my  brother  Atkins, 
brother  Twisden,  brother  Tyrell,  brother  Turner,  brother 
Wyndham,  brother  Archer,  brother  Rainsford,  brother  Morton, 
and  brother  Wilde. 

"And  on  the  whole  matter  the  Chief  Baron  Hale  delivered 
his  opinion,  that  there  was  no  treason  in  the  case,  because  he  said 
that  the  Stat.  1  Queen  Mary,  Cap.  12,  is.  That  if  any  persons, 
to  the  number  of  twelve,  or  more,  assemble  to  the  intent 
to  pull  down  enclosures,  &c.  with  force,  and  continue  together 
an  hour  after  proclamation  made  for  their  departure,  it  shall  be 
felony ;  and  if  those  actions  had  been  treason  at  common  law, 
it  had  been  to  no  purpose  to  make  it  felony. 

"  But  all  the  other  Judges  answered.  That  this  was  the 
objection  made  by  some 'Judges  in  the  case  of  Bradshaw  and 
Burton*,  and  there  it  was  resolved,  that  if  any  persons  assembled 
with  force  to  alter  the  laws,  or  to  set  a  price  on  victuals,  or 
to  lay  violent  hands  on  the  magistrate,  as  on  the  Mayor  of 
London,  and  the  like,  and  with  force  attem})t  to  put  the 
same  in  execution,  this  is  rebellion  and  treason  at  the  common 
law ;  and  they  there  resolved,  that  that  Statute  of  1  Mary  was 

1  Popham,  p.  122.    See  vol.  i.  p.  285. 
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to  be  intended,  where  persons,  to  the  number  of  twelve,  or 
more,  pretending  any  or  all  of  them  to  be  injured  in  particular, 
as  by  jeason  of  their  common,  or  other  interest  in  the  land 
enclosed,  and  the  like,  assemble  to  pull  it  down  forcibly  in  cases 
where  they  have  an  interest,  or  where  in  particular  they  are 
annoyed  or  grieved,  that  is  not  treason  :  but  in  case  their 
act  goeth  generally  to  pull  down  enclosures,  in  which  they^ 
or  any  of  them,  are  not  particularly  concerned,  this  act,  if 
it  be  put  in  execution  by  force,  is  treason  at  common  law. 
And  it  was  agreed  by  us  all,  that  the  Statute  of  13  Elizabeth, 
which  maketh  the  intention  in  many  cases  treason,  extends 
to  nothing,  but  where  if  the  act  had  been  done,  it  had  been 
treason  at  the  common  law. 

"  And  therefore  all  the  rest  of  the  Judges  did  unanimously 
agree,  that  this  rising,  with  intent  to  pull  down  bawdy-houses 
in  general,  or  to  break  open  prisons  in  general,  and  let  out 
prisoners,  and  putting  their  intention  in  execution  by  force, 
any  of  these  instances  was  a  levying  war  against  the  King, 
and  high-treason  at  common  law,  within  the  declaration  of 
the  Statute  of  25  Edward  III.,  and  for  that,  besides  the  reso- 
lution in  Popham's  Reports  before  cited,  we  considered  the 
case  of  the  Apprentices  \  where  it  was  resolved,  that  by  the 
Statute  of  13  Elizabeth,  if  any  intend  to  levy  war  for  any 
thing,  which  the  Queen  by  her  laws  and  justice  ought  to  do, 
and  reform  in  government  as  Queen,  this  shall  be  an  intend- 
ment to  levy  war  against  the  Queen  within  that  Statute  of 
1 3  Elizabeth.  And  as  we  said  before,  nothing  can  be  treason  by 
the  intention  within  the  Statute,  which  had  not  been  treason 
by  the  common  law,  if  it  had  been  actually  put  in  execution. 
And  see  the  same  book  of  Anderson*,  and  by  the  case  of 
several  peraons  in  Oxfordshire  rising  to  pull  down  enclosures 
in  general,  resolved  accordingly;  in  which  case  it  was  also 
resolved,  that  if  any  persons  rise  and  assemble  together,  with 
intent  to  levy  war,  the  justices  of  the  peace  and  sheriffs  may 
use  force  to  suppress  such  rebels,  without  any  special  commis- 
sion or  wari*ant,  and  this  by  the  common  law  *,  and  a  resolution 
of  all  the  Judges,  39  Eliz.  that  any  justice  of  the  peace,  sheriff, 
or  other  magistrate,  or  any  other  subject  of  the  King,  may, 
by  the  common  law,  arm  themselves,  to  suppress  riots,  re- 
bellions, or  resist  enemies,  and  endeavour  themselves  to  suppress 
such  disturbers  of  the  peace :  but  they  said  the  most  decreet 
way  was  for  everyone  to  attend  and  assist  the  justices  in 
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such  case,  or  other  ministers  of  the  King  in  doing  it  ^ : 
If  any  levy  war  to  expulse  strangers,  to  deliver  men  out 
of  prison,  to  remove  counsellors,  or  to  any  other  end  pretending 
reformation  on  their  own  heads  without  warrant,  this  is  a 
levying  of  war  against  the  King,  because  they  took  upon 
them  royal  authority.  In  the  case  of  the  Earl  of  Essex  *,  in 
which,  amongst  other  things,  it  was  resolved,  that  his  attempt 
with  force  to  remove  the  Queen's  counsellors  was  high-treason; 
and  likewise  that  the  Earl  of  Southampton,  who  adhered  to  him, 
although  he  knew  of  no  other  purpose  of  the  Earl  of  Essex,  but  a 
private  quarrel  against  some  of  the  Queen's  servants,  yet  this  was 
treason  in  him,  the  act  of  the  Earl  of  Essex  being  rebellion 
and  treason ;  and  so  it  was  also  resolved,  that  all  those  who 
went  with  him  out  of  Essex  House  in  aid  of  him,  it  was 
treason  in  them,  whether  they  knew  anything  of  his  intent 
or  not.  And  in  Benstead's  case*,  it  was  resolved  by  all 
the  Judges,  That  going  to  Lambeth  House  in  warlike 
manner  with  drums,  and  a  multitude,  as  in  the  indictment, 
to  the  number  of  three  hundred,  &c.  to  surprise  the 
Archbishop,  who  was  a  Privy  Councillor,  was  treason. 
And,  2ndly,  it  was  resolved  that  the  Justices  of  Oyer  and 
Terminer  may  sit,  enquire  and  try  prisoners  all  in  one  day. 
Srdly,  it  was  resolved,  that  the  breaking  of  a  prison,  wherein 
traitoi*s  were  in  durance,  and  causing  them  to  escaf)e,  was 
treason,  although  the  parties  did  not  know  that  traitors  were 
there.  And  so  to  break  a  prison  whereby  felons  escape,  this 
is  felony,  though  they  do  not  know  them  to  be  in  prison  for 
such  offence.  Note,  That  resolution  as  to  breaking  a  prison 
where  felons,  <fec.  are,  must  (as  I  think)  be  intended  only 
where  the  intent  was  only  to  break  open  one  prison,  and  no 
more  ;  for  if  the  design  was  to  break  open  prisons  in  general, 
and  they  put  that  in  execution  as  to  one  prison,  that  is  high- 
treason  according  to  the  books  before  cited ;  but  then  o^ 
the  evidence  it  must  be  proved  that  their  intent  was  such,  and 
by  such  proof  as  satisfieth  the  jury. 

"  After  this  resolution  in  general,  we  went  to  consider  the 
particular  cases  as  they  were  found  upon  the  several  special 
verdicts;  and  thereupon  it  was  agreed  by  all  of  us,  except 
the  Chief  Baron,  who  said  he  doubted  on  the  main  ;  that  as  to 
Messenger  and  Beasley  in  the  first  verdict,  and  to  Cotton  in 
the  second  special  verdict,  and  as  to  Limerick  in  the  fourth 
special  verdict,  that  the  matter,  as  it  was  found  against  these 

1  Coke,  PL  Cor,  9. 
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four,  was  high-treason  in  tbein  all,  and  accordingly  they  had 
judgment,  and  were  executed  :  but  as  to  Appletree  in  the 
first  special  verdict,  and  as  to  Latimer  in  the  third  special 
verdict,  there  was  difference  in  opinion  amongst  us,  whether 
the  verdict  was  sufficiently  found  against  them  to  judge  it 
high-treason  or  not.  For  besides  the  Chief  Baron,  who  was 
against  all,  my  brothers  Atkins,  Tyrell,  Wyndham,  and  Wilde, 
held  that  the  verdict  was  not  sufficient  against  those  two, 
for  to  give  judgment  that  they  were  guilty  of  treason ;  because, 
they  suid,  it  was  not  expreissly  found  that  they  were  aiding 
and  assisting.  But  myself,  brothers  Turner,  Twisden,  Archer, 
Rainsford,  and  Morton,  thought  the  verdict,  as  it  was  found 
against  them,  to  be  as  full  and  plain  as  any  of  the  rest.  For 
first,  as  to  Appletree,  the  verdict  first  finds  in  general,  that 
the  number  in  the  indictment  were  assembled,  as  in  the 
indictment,  with  an  intent  to  pull  down  bawdy-houses  :  that 
Beasley  led  them  as  their  captain ;  that  Messenger  had  a 
green  apron  upon  a  staff,  which  he  flourished  as  colours ;  and 
then  that  Appletree,  the  person  now  in  question,  was  amongst 
them  both  the  days,  and  was  the  first  that  struck  at  Peverell 
the  constable,  and  was  amongst  them  at  Burkngham's  house  at 
Saffron  Hill,  and  pulled  part  of  that  house  down,  and  the  next 
to  it,  and  struck  at  one  that  admonished  him  to  be  quiet; 
so  that  here  are  several  acts  of  force  found  to  be  actually  com- 
mitted by  him  in  pursuance  of  their  design,  and  then  there 
is  no  need  to  find  him  to  be  aiding  and  assisting:  for  that 
clause,  we  said,  was  only  necessary  to  be  found  where  the  jury 
find  a  person  was  there  among  them,  and  find  no  particular 
act  of  force  done  by  him,  but  only  his  presence,  there  it  is 
necessary  that  they  find  he  was  present  aiding  and  assisting. 
And  for  the  same  reasons  we  held  the  verdict  to  be  full  also 
against  Latimer,  because  it  was  first  found  that  the  multitude 
was  assembled,  as  in  the  indictment,  on  pretence  of  breaking 
j  prisons  and  releasing  prisoi^ers  in  general,  which  in  agreed 
by  all  (except  the  Chief  Baron)  to  be  treason ;  and  then  they 
find  that  Latimer  was  amongst  them,  and  active  in  breaking 
open  the  prison  at  Clerkenwell  (where  prisoners,  some  for 
felony,  and  others  were  let  loose)  and  that  he  was  with  the 
rest  in  the  prison  after  it  was  broken  open,  and  so  an  act 
fixed  upon  him.  But  although  six  of  us  were  well  satisfied  in 
our  judgments  as  to  them,  yet  when  I  waited  on  the  King, 
I  acquainted  him  there  was  some  difference  in  opinion  as  to 
those  two,  upon  finding  of  the  special  verdict ;  and  although 
the  greater  number  of  us  were  of  opinion,  that  the  verdict 
was  well  found  as  to  those  also,  yet  I  entreated  his  Majesty 
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to  make  use  of  that  difference  in  opinion  to  shew  his  mercy 
towards  them,  the  rather  because  we  had  lagreed,  that  as  to 
four  of  them  the  verdict  was  clearly  good  as  to  proceed  to 
judgment  against  them,  and  that  I  hoped  would  be  example 
enough  to  deter  others  from  the  like  practices;  and  besides 
it  would  appear  an  instance  of  his  Majesty's  great  mercy,  that 
he  would  not  proceed  to  the  last  extremity  against  any,  where 
there  was  not  a  full  concurrence  of  all  his  Judges :  which 
his  Majesty  was  pleased  to  take  very  graciously,  and  ordered 
me  to  proceed  accordingly,  and  so  they  two  were  spared. 
But  as  to  Green  in  the  first  special  verdict,  and  Bedell  in 
the  third  special  verdict,  we  all  agreed  that  the  verdict  was  not 
full  enough  as  to  them,  for  us  to  judge  it  treason  in  them, 
because  the  verdict  only  finds  that  they  were  present,  and 
finds  no  particular  act  of  force  committed  by  them,  and  doth 
not  find  that  they  were  aiding  and  assisting  to  the  rest ;  and 
it  is  possible  one  may'  be  present  amongst  such  a  rabble  only 
out  of  curiosity  to  see  :  and  whether  they  were  aiding  and 
assisting  is  matter  of  fact  which  ought  to  be  expressly  found  by 
the  jury,  and  not  be  left  to  us  upon  any  colourable  implication; 
and  accordingly  these  two  were  discharged*." 

After  all  that  has  been  said  upon  the  authorities  as 
the  law  then  stood,  or  perhaps  as  the  law  now  stands,  it  is 
hard  to  see  what  other  conclusion  could  be  arrived  at.  If  the 
Judges  are  to  interpret,  not  to  make  the  law,  they  are  bound 
to  follow  precedents,  and  Lord  Essex's  case  and  the  other  cases 
in  the  reign  of  Elizabeth  had  clearly  established  the  rule  that 
a  lising  with  a  general  object,  whatever  that  object  might  be, 
is  •  levying  war.  It  is  not  necessary  for  the  validity  of  the 
rule,  to  accept  Kelyng's  principle  of  construction,  that  an  inten- 
tion to  levy  war  cannot  be  treason  within  the  special  Statutes 
of  Elizabeth  and  Charles  II.  unless  the  execution  of  that  inten- 
tion would  have  been  treason  within  the  Statute  25  Ed.  III., 
so  that  indirectly  cases  under  the  special  acts  are  constructions 
of  the  general  act. 

The  rule  laid  down  in  Messenger's  case  has  since  been 
acted  on  and  extended.  Chief  Justice  Parker  puts  it  in 
this  way,  assembling  to  pull  down  meeting  houses,  if  the 
intention  is  general,  is  levying  war  and  assuming  royal 
authority ;  nay  more,  as  the  sovereign  cannot  pull  them  down 
until  the  law  is  altered,  it  is  taking  upon  oneself  not  only  a 
royal  authority  but  a  power  that  no  person  in  England  has. 

Mr  Luder's  work  on  "the  Treason  of  levying  war"  is  mainly 
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written  to  prove  that  Messenger's  case  is  bad  law.    His  account 
of  it  and  his  observations  on  it  are  as  follows^ : 

"  The  case  of  Messenger  for  pulling  down  bawdy-houses,  is 
the  next  in  order  of  time,  and  the  most  extraordinary  of  all 
these  constructions  of  the  law.  It  happened  in  1668,  and  is 
reported  at  length  by  Chief  Justice  Kelyng,  who  presided  at 
the  trial.  The  following  is  the  construction  of  the  statute  of 
treason,  established  on  this  occasion,  viz.,  That  a  tumultuous 
rising  of  four  or  five  hundred  persons,  some  of  whom  have 
clubs  and  swords,  with  a  green  apron  borne  on  a  pole  for  an 
ensign,  led  by  one  with  a  drawn  sword,  who  cry  Down  with 
the  batody-hotufeSf  and  proceed  to  pull  them  down  tumultuously, 
and  beat  a  constable  who  opposes  them,  is  levying  war  against 
the  King,  and  high  treason  within  the  statute  of  treasons. 
Eleven  Judges,  uppn  iull  consideration  of  a  special  verdict, 
were  of  this  opinion,  contrary  to  that  of  Sir  M.  Hale,  then 
Chief  Baron,  who  was  the  only  dissentient.  The  ruling  opinion 
was  founded  upon  the  cases  and  a^uthorities  before  related. 
The  Statute  13  and  14  Charles  II.  of  the  same  sort  as  that  of 
13  Elizabeth  does  not  appear  to  have  been  resorted  to  upon 
this  occasion.  The  Chief  Justice  states  their  resolution  in 
these  words,  'This  rising  with  intent  to  pull  down  bawdy- 
houses  in  general,  or  to  break  open  prisons  in  general  and  let 
out  prisoners,  and  putting  their  intention  in  execution  by  force, 
any  of  these  instances  is  a  levying  war  against  the  King,  and 
high-treason  at  common  law,  within  the  declaration  of  the 
statute  25  Edw.  III.'  If  any  of  the  ai^uments  before  urged 
against  the  former  cases  have  induced  the  reader  to  doubt  of 
their  authority,  he  will  not  be  inclined  to  respect  the  present, 
which  was  founded  upon  them.  It  seems  likewise  to  be  as 
obscure  as  to  its  external  history  as  that  of  Bensted,  which 
for  this  defect  is  specially  objected  to  by  Mr  Justice  Foster. 
The  title  which  it  bears  in  the  state  trials  is  thus : — *  The 
trials  of  P.  M.,  &c.  for  high-treason,  in  tumultuously  as- 
sembling themselves  in  Moorfields  and  other  places,  under 
colour  of  pulling  down  bawdy-houses;'  in  Kelyng'  it  is 
' '  on  pretence  to  pull  down  bawdy-houses  and  break  open 
prisons,  and  set  prisoners  at  liberty.'  The  Chief  Justice  in 
summing  up  to  the  jury  says,  'These  people  pretend  their 
design  was  against  bawdy-houses.'  The  account  of  the  trial 
begins  thus :  *  Upon  Eaater  Monday  last,  the  usual  time  for 
the  apprentices'  liberty  for  their  civil  recreations,  a  rude  mul- 
titude of  people  met  together  in  Moorfields,  where  being  so 
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assembled,  they  w^re  instigated  by  some  factious  persons  among 
them,  who  to  colour  their  design  insinuated  into  the  rabble 
the  pulling  down  of  bawdy-houses,  under  which  colour  of  re- 
•  fonning  bawdy-houses  they  at  length  raised  a  great  hubbub, 
and  so  increasing  in  their  disorders  in  a  tumultuous  manner, 
committed  many  notorious  crimes.'  If  we  may  rejy  on  the 
short  account  given  of  the  speech  of  the  King's  counsel,  they 
made  little  or  no  mention  of  pulling  down  bawdy-houses,  but 
most  of  the  falling  upon  the  King's  officers  and  beating  them, 
and  breaking  the  prison  and  letting  out  prisoners.  The  evi- 
dence shews  that  the  cry  of  the  mob  was,  ^Down  with  the  red 
coatSy'  as  well  as  ^Dovm  with  the  hawdy-houses^  as  the  most 
prevailing,  and  *  If  the  King  did  not  give  them  liberty  of  con- 
science, that  May-day  must  be  a  bloody  day ; '  and  that  '  they 
would  come  and  puU  Whitehall  down '  (at  that  time  the  King's 
residence).  Upon  seeing  Sir  Philip  Howard  at  the  head  of 
the  guards,  they  took  him  for  the  Duke  of  York,  and  were  on 
that  account  more  irritated,  and  threw  stones  at  him.  The 
Chief  Justice  dwells  upon  these  circumstances  in  his  address 
to  the  jury.  Other  parts  of  his  speech  deserve  consideration, 
as  '  After  all  this  trouble  we  have  in  this  nation,  it  is  a  sad 
thing  that  a  number  of  giddy-headed  people  must  gather  to- 
gether under  pretence  of  reformation,  to  disturb  the  peace  of 
the  nation  again.'  And  again,  ^This  thing  is  of  desperate 
consequence.  We  must  make  this  for  a  public  example. 
There  is  reason  we  should  be  very  cautious.  We  are  bui 
Tiewly  delivered  from  rebellion  ;  and  we  know  that  that  rebel- 
lion first  began  under  the  pretence  of  religion  and  the  law : 
for  the  devil  hath  always  this  vizard  upon  it  ^'  In  his  own  report 
he  uses  similar  expressions.  These  circumstances  being  con- 
sidered, it  is  fair  to  argue  that  there  was  something  more  in  this 
case  than  the  forensic  accounts  of  it  import ;  and  that  it  may  have 
been  consiHered  to  be  an  insurrection  against  the  government; 
at  that  time  become  unpopular,  on  account  of  the  recent  disgrace 
of  the  Dutch  war,  and  the  loose  manners  of  the  Court.  The 
cry  for  liberty  of  consdence,  may  lead  to  one  cause  of  the  dis- 
turbance. The  King  had  then  lately  issued  a  proclamation 
upon  the  address  of  Parliament  against  conventicles,  which 
wofully  disappointed  the  dissenters.  For  they  had  flattered 
themselves  with  hopes  of  indulgence,  after  the  Earl  of  Claren- 
don's fall,  which  was  then  recent.  The  Earl's  great  enemy, 
the  Duke  of  Buckingham,  become  chief  minister,  is  said  to 
have  encouraged  them  in  these  hopes.     Perhaps  this  riot  was 
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the  first  outward  shew  of  public  discontent,  and  therefore  was 
thought  to  require  suppression  with  extreme  rigour.  The 
Chief  Justice  seems  to  have  been  actuated  by  some  such  prin- 
ciple. 

''  The  state  of  men's  minds  within  so  few  years  afler  the 
restoration,  of  the  Cavaliers  especially  and  their  connections, 
who  had  suffered  severely  from  popular  assemblies,  and  still 
felt  the  smart  of  their  oppression,  should  be  taken  into  the 
account.  Most  of  the  Judges  had  been  of  the  suffering  party. 
The  Chief  Justice  had  the  character  of  a  violent  Cavalier,  an 
excusable  fault  in  one  who  had  suffered  under  the  usurpation. 
But  I  am  afraid  he  carried  this  quality  too  far,  and  exercised 
his  power  arbitrarily.  He  was  accused  iu  the  House  of  Com- 
mons, in  the  year  next  before  this  trial,  of  fining  jurymen,  and 
brought  to  answer  for  it  at  their  bar.  Tet  he  was  only  cen- 
sured  in  the  committee,  by  a  vote  which  was  never  confirmed 
by  the  House.  The  above  circumstances  may  have  operated 
in  part  to  bring  about  the  decision  of  this  case.  But  such  a 
dedsion  ought  not  to  have  outlived  its  generation.  It  will 
not  bear  the  scrutiny  of  cool  reflection,  and  is  unworthy  of 
appearing  as  a  precedent,  under  that  happy  administration  of 
justice  which  we  have  enjoyed  since  the  Revolution ;  and  more 
especially  under  the  goVemment  of  the  House  of  Hanover, 
which  that  glorious  event  procured  to  us.  It  is  fit  only  for  the 
Star-chamber,  and  such  ministers  and  magistrates  as  a  race  of 
Tudors  and  Stuarts  would  employ  to  pervert  the  laws. 

''Sir  Matthew  Hale's  learning  and  eminence  confirm  this 
observation  with  the  force  of  legal  argument  and  authority. 
His  opinion  is  worth  that  of  a  host  of  his  brethren.  He  dif- 
fered from  them  in  this  judgment;  and  if  weight  and  not 
number  will  establish  truth,  his  reasoning  must  prevail.  His 
argument  is  modestly  stated  by  himself  thus\  He  dissented, 
first  because  it  seemed  but  an  unruly  company  of  apprentices ; 
secondly,  because  the  finding  to  ptdl  down  bauody-hotues,  might 
reasonably  be  intended  two  or  three  particular  bawdy-houses ; 
and  the  indefinite  expression  should  not,  in  materid  odioeH  be 
construed  either  universally  or  generally;  thirdly,  because 
the  Statute  1  Mar.  c.  12,  though  now  diBcontinued,  makes 
assemblies  of  above  twelve  persons,  and  of  as  high  a  nature, 
only  felony.  And  that  not  without  a  continuance  together  an 
hour  after  proclamation  made ;  as  namely  an  assembly  to  pull 
down,  &C.  And  the  Statute  3  and  4  Edw.  YI.  ch.  5,  is  to 
the  same  purpose." 

1  1  P.  C.  134. 


Charles  II. 


453 


The  Weavers^  Case. 

This  is  another  of  those  cases  in  which  questions  arose 
whether  or  not  a  riot  with  a  general  intent  was  or  was  not 
treason.  It  is  stated  by  Lord  Hale*,  who  thus  gives  the  result 
of  a  consultation  of  all  the  Judges'  but  Windham  and  Atkins. 

''A  great  number  of  the  weavers  in  and  about  London 
being  offended  at  the  engine  looms  (which  are  instruments 
that  have  been  used  above  these  sixty  years)  because  thereby 
one  man  can  do  as  much  in  a  day  as  near  twenty  men  without 
them,  and  by  consequence  can  afford  his  ribbons  at  a  much 
cheaper  rate,  after  attempts  in  Parliament  and  elsewhere  to 
suppress  them  did  agree  among  themselves  to  rise  and  go  from 
house  to  house  to  ^ke  and  destroy  the  engine  looms,  in  pur- 
suance of  which  they  did  on  the  9th,  10th,  and  11th  of  the 
instant  August  assemble  themselves  in  great  numbers,  at  some 
places  to  a  hundred,  at  others  to  400,  and  at  others,  particularly 
at  Stratford,  Bow,  to  about  1500. 

*'  They  did  in  a  most  violent  manner  break  open  the  houses 
of  many  of  the  King's  subjects  in  which  such  engine  looms 
were,  or  were  by  them  suspected  to  be ;  they  took  away  the 
engines,  and  making  great  fires  burnt  the  same,  and  not  only 
the  looms  but  in  many  places  the  ribbons  made  thereby  and 
several  other  goods  of  the  persons  whose  houses  they  broke 
open ;  this  they  did  not  in  one  place  only,  but  in  several  places 
and  counties,  namely  Middlesex,  London,  Essex,  Kent  and 
Surrey,  in  the  last  of  which,  namely  at  Southwark,  they 
stormed  the  house  of  one  Thomas  Bybby,  and  though  they  were 
resisted  and  one  of  them  killed  and  another  wounded,  yet  at 
last  they  forced  their  way  in,  took  away  his  looms  and  burnt 
them.  The  value  of  the  damage  they  did  is  computed  to  several 
thousand  pounds. 

"  This  they  did  after  several  proclamations  made  and  com- 
mand given  by  the  justices  of  Middlesex  to  depart,  but  instead 
of  obeying  they  resisted  and  affronted  the  magistrates  and 
officers;  it  is  true  they  had  no  warlike  arms,  but  that  was  sup- 
plied by  their  number,  and  they  had  such  weapons  as  such  a 
rabble  could  get,  as  staves,  clubs,  sledge  hammers,  and  other 
such  instruments  to  force  open  doors. 

'^  There  was  the  further  evil  attending  this  insurrection  that 
the  soldiers  and  officers  of  the  militia  were  so  far  from  doing 
their  duty  in  suppressing  them  that  some,  though  in  arms  and 

1  P.  C.  143. 

a  The  Judges  were  Hale,  L.  C.  J.,  Wilde,  Twisden,  Bainsford,  J.  J., 
Vaughan,  C.  J.,  Ellis  J.,  Tumour,  G.  B.,  Lyttelton,  Bertie,  and  Thurland, 
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drawn  up  in  companies,  stood  still  looking  on  while  their 
neighbours'  houses  were  broken  open  and  their  goods  destroyed; 
others  encouraged  them,  and  others  to  whose  custody  some  of 
the  offenders  who  were  taken  were  committed,  suffered  them 
to  escape,  so  that  during  all  the  time  of  the  tumult  little  or 
nothing  was  done  to  suppress  them  until  the  Lords  of  the 
council  were  constrained  at  a  time  extraordinary  to  assemble, 
by  whose  direction  and  orders,  as  well  to  the  civil  magistrates 
as  to  the  King's  guards,  they  were  at  last  quieted. 

"Five  of  the  Judges  seemed  to  be  of  opinion  that  this  was 
treason  within  the  Act  25  Ed.  III.  upon  the  clause  of  levying 
war  against  the  King,  or  at  least  upon  the  clause  of  the  Statute 
13  Car.  II.  o.  1*. 

"1.  In  respect  of  the  manner  of  their  assembling :  for  though 
they  had  no  weapons  or  ensigns  of  war,  yet  their  multitudes 
supplied  that  defect,  being  able  to  do  that  by  their  multitudes 
which  a  lesser  number  of  armed  men  mi^ht  scarce  be  able 
to  effect  by  their  weapons ;  and  besides  tney  had  staves  and 
clubs,  and  some  hammers  or  sledges  to  break  open  houses,  and 
accordingly  they  acted  by  breaking  open'  doors  and  burning 
the  engine  looms  and  mapy  of  the  wares  made  by  them. 

"  2.  In  respect  of  the  design  itself,  which  was  to  bum  and 
destroy  not  the  single  engine  looms  of  this  or  that  particular 
person  but  engine  looms  in  general,  and  that  not  in  one  county 
only,  but  in  several  counties,  and  so  agreeable  to  Burton's  case. 

'*  The  other  five  Judges  were  not  satisfied  that  there  was 
treason  within  the  clause  of  25  Ed.  IIL  against  levying  war 
nor  within  the  Statute  13  Car.  II.  for  conspiring  to  levy  war. 

"  1.  It  was  agreed  that  if  men  assemble  together  and  con- 
sult to  raise  a  force  immediately  or  directly  fiigainst  the  King's 
person  or  to  restrain  or  depose  him,  whether  the  number  of 
persons  be  more  or  less  or  whether  armed  or  unarmed,  though 
this  were  not  a  treason  within  the  clause  of  the  Statute 
25  Edward  III.  yet  it  was  treason  within  the  past  clause  of  com- 
passing the  King's  death  and  an  overt-act  sufficient  to  make 
good  such  an  indictment  though  no  war  was  actually  levied, 
and  with  these  accord  the  resolutions  afore  cited,  especially  that 
of  the  insurrection  in  the  north  at  Farley  Wood*;  but  no  such 
cotispiracy  or  compassing  appears  in  this  case,  and  so  that  is 
not  now  in  question,  but  we  are  only  upon  a  point  of  construc- 
tive or  interpretative  levying  of  war. 

"  2.  Here  is  nothing  in  this  case  of  any  conspiring  to  do 
anything  but  what  they  reaUy  and  fully  effected ;  they  agreed 
to  rise  in  multitudes  and  bum  the  looms  and  accordingly  they 
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did  it,  but  nothing  of  conspiring  against  the  safety  of  the 
King's  person  or  to  arm  themselves;  therefore  if  what  they 
did  were  not  a  levying  of  war  against  the  King  within  the 
Statute  of  25  Ed  III.  here  appears  no  conspirrug  to  levy 
such. war  within  the  Statute  13  Car.  IL  c.  1,  for,  for  what 
appears  all  was  done  that  they  conspired  to  do. 

"3.  It  seemed  very  doubtful  to  them  whether  in  the 
manner  of  their  assembling  it  was  any  levying  of  war  or 
whether  it  were  more  than  a  riot,  for  in  all  the  indictments  of 
the  kind  for  levying  of  war  it  is  laid  that  they  were  more 
gvsrrino  arriati  and  upon  the  evidence  that  they  were  assembled 
in  a  posture  of  war  armis  qffenaivis  et  defensivis,  and  sometimes 
particular  circumstances  also  proved  and  found,  as  banners, 
trumpets,  drums,  &c.,  and  when  they  were  indicted  for  con- 
spiring only  to  levy  war  yet  there  was  this  circumstance 
accompanied  it,  namely,  a  confederacy  to  get  arms  and  arm 
themselves  as  in  Grant's  case  and  Burton's  case. 

"  4.  It  seemed  very  doubtful  to  them  whether  their  design 
to  bum  engine  looms  were  such  a  design  as  would  make  it  a 
levying  of  war  against  the  King,  for  it  was  not  like  the  design 
of  altering  religion,  laws,  pulling  down  enclosures  generally 
as  in  Burton's  case,  nor  to  destroy  any  trade,  but  only  a  par- 
ticular quarrel  and  grievance  between  men  of  the  same  trade 
against  a  particular  engine  that  they  thought  a  grievance  to 
them,  which  though  it  was  an  enormous  riot  yet  it  would  be 
difficult  to  make  it  treason,  vide  Statutes  8  Hen.  VI.  c.  77, 
9  Hen.  VI.  c.  5,  Many  of  them  therefore  concluded  that  if 
Mr  Attorney  should  think  fit  to  proceed  as  for  a  treason  the 
matter  might  be  specially  found  and  so  left  to  further  advice,  or 
rather  that  according  to  the  clause  of  the  Statute  of  25  Ed.  III. 
the  declaration  and  judgment  of  the  King  and  both  Houses  of 
Parliament  might  be  had,  because  it  was  a  new  case  and  materially 
differed  from  other  cases  of  like  nature  formerly  resolved, 

"Upon  the  conclusion  of  the  debate  we  all  departed,  and 
Mr  Attorney*  upon  consideration  of  the  whole  matter  it  seems 
thought  fit  to  proceed  for  a  riot  and  caused  many  of  them  to 
be  indicted  for  riots,  for  which  they  Were  convicted  and  had 
great  fines  set  upon  them  and  were  committed  in  execution 
and  adjudged  to  stand  upon  the  pillory." 

This  case  of  the  weavers  is  a  good  illustration  of  the  dis- 
tinction drawn  by  the  Judge  as  to  when  a  riot  was  treason  and 
when  not ;  a  private  quarrel  was  not  and  could  not  be  treason, 
a  public  quarrel  was  always  so.  This  is  the  view  taken  by 
Sir  Michael  Foster  of  this  case,  he  thus  speaks  of  it. 

1  Sir  William  Jones. 
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